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104th CONGRESS ri npfi f A 

1st Session J), KLo. I^U 

Establishing a special committee administered by the Committee on Banking, 
Housing, and Urban Affairs to conduct an investigation involving 
Whitewater Development Corporation, Madison Guaranty Savings and 
Loan Association, Capital Management Services. Inc., the Arkansas De- 
velopment Finance Authority, and other related matters. 


IN THE SENATE OF THE UNITED STATES 

May 17 (legislative day, May 15), 1995 
Mr. D’AMATO (for himself and Mr. DOLE) submitted the following resolution; 
which was considered and agreed to 


RESOLUTION 

Establishing a special committee administered by the Com- 
mittee on Banking, Housing, and Urban Affairs to con- 
duct an investigation involving Whitewater Development 
Corporation. Madison Guaranty Savings and Loan Asso- 
ciation, Capital Management Services, Inc., the Arkansas 
Development Finance Authority, and other related 
matters. 

1 Resolved. 

2 SECTION 1. ESTABLISHMENT OF SPECIAL COMMITTEE. 

3 (a) Establishment. — There is established a special 

4 committee administered by the Committee on Banking, 

5 Housing, and Urban Affairs to be known as the “Special 


(l) 


1 


2 

1 Committee to Investigate Whitewater Development Cor- 

2 poration and Related Matters'’ (hereafter in this resolu- 

3 tion referred to as the “special committee”). 

4 (b) PURPOSES. — The purposes of the special commit* 

5 tee are — 

6 (1) to conduct an investigation and public hear- 

7 ings into, and study of, whether improper conduct 

8 occurred regarding the way in which White House 

9 officials handled documents in the office of White 

10 House Deputy Counsel Vincent Foster following his 

1 1 death; 

12 (2) to conduct an investigation and public hear- 

13 ings into, and study of, the following matters devel- 

14 oped during, or arising out of, the investigation and 

15 public hearings concluded by the Committee on 

16 Banking, Housing, and Urban Affairs prior to the 

17 adoption of this resolution — 

18 (A) whether any person has improperly 

19 handled confidential Resolution Trust Corpora- 

20 tion (hereafter in this resolution referred to as 

21 the “RTC”) information relating to Madison 

22 Guaranty Savings and Loan Association or 

23 Whitewater Development Corporation, including 

24 whether any person has improperly commu- 
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nicated such information to individuals ref- 
erenced therein; 

(B) whether the White House has engaged 
in improper contacts with any other agency or 
department in the Government with regard to 
confidential RTC information relating to Madi- 
son Guaranty Savings and Loan Association or 
Whitewater Development Corporation; 

(C) whether the Department of Justice has 
improperly handled RTC criminal referrals re- 
lating to Madison Guaranty Savings and Loan 
Association or Whitewater Development Cor- 
poration; 

(D) whether RTC employees have been im- 
properly importuned, prevented, restrained, or 
deterred in conducting investigations or making 
enforcement recommendations relating to Madi- 
son Guaranty Savings and Loan Association or 
Whitewater Development Corporation; and 

(E) whether the report issued by the Office 
of Government Ethics on July 31, 1994, or re- 
lated transcripts of deposition testimony — 

(i) were improperly released to White 

House officials or others prior to their tes- 
timony before the Committee on Banking, 
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Housing, and Urban Affairs pursuant to 
Senate Resolution 229 (103d Congress); or 
(ii) were used to communicate to 
White House officials or to others con- 
fidential RTC information relating to 
Madison Guaranty Savings and Loan As- 
sociation or Whitewater Development Cor- 
poration; • 

(3) to conduct an investigation and public hear- 
ings into, and study of, all matters that have any 
tendency to reveal the full facts about — 

(A) the operations, solvency, and regula- 
tion of Madison Guaranty Savings and Loan 
Association, and any subsidiary, affiliate, or 
other entity owned or controlled by Madison 
Guaranty Savings and Loan Association; 

(B) the activities, investments, and tax li- 
ability of Whitewater Development Corporation 
and, as related to Whitewater Development 
Corporation, of its officers, directors, and 
shareholders; 

(C) the policies and practices of the RTC 
and the Federal banking agencies (as that term 
is defined in section 3 of the Federal Deposit 
Insurance Act) regarding the legal representa- 
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tion of such agencies with respect to Madison 
Guaranty Savings and Loan Association; 

(D) the handling by the RTC, the Office of 
Thrift Supervision, the Federal Deposit Insur- 
ance Corporation, and the Federal Savings and 
Loan Insurance Corporation of civil or adminis- 
trative actions against parties regarding Madi- 
son Guaranty Savings and Loan Association; 

(E) the sources of funding and the lending 
practices of Capital Management Services, Inc., 
and its supervision and regulation by the Small 
Business Administration, including any alleged 
diversion of funds to Whitewater Development 
Corporation; 

(F) the bond underwriting contracts be- 
tween Arkansas Development Finance Author- 
ity and Lasater & Company; and 

(G) the lending activities of Perry County 
Bank, Perryville, Arkansas, in connection with 
the 1990 Arkansas gubernatorial election; 

(4) to make such findings of fact as are war- 
ranted and appropriate; 

(5) to make such recommendations, including 
recommendations for legislative, administrative, or 
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1 other actions, as the special committee may deter- 

2 mine to be necessary or desirable; and 

3 (6) to fulfill the constitutional oversight and in- 

4 formational functions of the Congress with respect 

5 to the matters described in this section. 

6 SEC. 2. MEMBERSHIP AND ORGANIZATION OF THE SPECIAL 

7 COMMITTEE. 

8 (a) Membership. — 

9 (1) In general. — The special committee shall 

10 consist of — 

11 (A) the members of the Committee on 

12 Banking, Housing, and Urban Affairs; and 

13 (B) the chairman and ranking member of 

14 the Committee on the Judiciary, or their des- 

15 ignees from the Committee on the Judiciary. 

16 (2) Senate rule xxv. — For the purpose of 

17 paragraph 4 of rule XXV of the Standing Rules of 

18 the Senate, service of a Senator as the chairman or 

19 other member of the special committee shall not be 

20 taken into account. 

21 (b) Organization of Special Committee. — 

22 (1) Chairman. — The chairman of the Commit- 

23 tee on Banking, Housing, and Urban Affairs shall 

24 serve as the chairman of the special committee 
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1 (hereafter in this resolution referred to as the 

2 “chairman”). 

3 (2) RANKING member. — The ranking member 

4 of the Committee on Banking, Housing, and Urban 

5 Affairs shall serve as the ranking member of the 

6 special committee (hereafter in this resolution re- 

7 ferred to as the “ranking member”). 

8 (3) Quorum. — A majority of the members of 

9 the special committee shall constitute a quorum for 

10 the purpose of reporting a matter or recommenda- 

11 tion to the Senate. A majority of the members of the 

12 special committee, or one-third of the members of 

13 the special committee if at least one member of the 

14 minority part}’ is present, shall constitute a quorum 

15 for the conduct of other business. One member of 

16 the special committee shall constitute a quorum for 

17 the purpose of taking testimony. 

18 (c) Rules and Procedures. — E xcept as otherwise 

19 specifically provided in this resolution, the special commit- 

20 tee’s investigation, study, and hearings shall be governed 

21 by the Standing Rules of the Senate and the Rules of Pro- 

22 cedure of the Committee on Banking, Housing, and Urban 

23 Affairs. The special committee may adopt additional rules 

24 or procedures not inconsistent with this resolution or the 

25 Standing Rules of the Senate if the chairman and ranking 
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member agree that such additional rules or procedures are 
necessary to enable the special committee to conduct the 
investigation, study, and hearings authorized by this reso- 
lution. Any such additional rules and procedures shall be- 
come effective upon publication in the Congressional 
Record, 

SEC. a ST APT OF THE SPECIAL COMMITTEE. 

(a) Appointments. — T o assist the special committee 
in the investigation, study, and hearings authorized by this 
resolution, the chairman and the ranking member each 
may appoint special committee staff, including eonsuk- 


fbj ASSTSTAN'CZ RPjDM THE SENATE LEGAL COUN- 


SEL — To assist the special committee in the im/estigation. 
study, and hearings authorized by this resolution, the Sen- 
ate Legal Counsel and the Deputy Senate Legal Counsel 
shah work vr'th and under the jurisdiction and authority 
of the special committee. 

(c> Assistance Fpom the Cokptpollzp Gen- 
E?AL — The Comptroller General of the United States is 
requested to provide from the General Accounting Office 


vmatever personae. or other appropriate assistance as may 
be reouireo hr/ the special comrnttee, or by tine chairman 
or the ranrnn.tr member. 
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9 

1 SEC. 4. PUBLIC ACTIVITIES OF THE SPECIAL COMMITTEE. 

2 (a) IX General. — Consistent with the rights of per- 

3 sons subject to investigation and inquiry, the special com- 

4 mittee shall make ever} 7 effort to fulfill the right of the 

5 public and the Congress to know the essential facts and 

6 implications of the activities of officials of the United 

7 States Government and other persons and entities with re- 

8 spect to the matters under investigation and study, as de- 

9 scribed in section 1. 

10 (b) DUTIES. — In furtherance of the right of the pub- 

1 1 lie and the Congress to know, the special committee — 

12 (1) shall hold, as the chairman (in consultation 

13 with the ranking member) considers appropriate and 

14 in accordance with paragraph 5(b) of rule XXVI of 

15 the Standing Rules of the Senate, hearings on spe- 

16 eific subjects, subject to consultation and coordina- 

17 tion with the independent counsel appointed pursu- 

18 ant to chapter 40 of title 28, United States Code, 

19 in Division No. 94-1 (D.C. Cir. August 5, 1994) 

20 (hereafter "in this resolution referred to as “the inde- 

21 pendent counsel”); 

22 (2) may make interim reports to the Senate as 

23 it considers appropriate; and 

24 (3) shall make a final comprehensive public re- 

25 port to the Senate which contains — 
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1 (A) a description of all relevant factual de- 

2 terminations; and 

3 (B) recommendations for legislation, if 

4 necessary. 

5 SEC. 5. POWERS OF THE SPECIAL COMMITTEE. 

6 (a) In General. — The special committee shall do ev- 

7 erything necessary and appropriate under the laws and the 

8 Constitution of the United States to conduct the investiga- 

9 tion, study, and hearings authorized by section 1. 

10 (b) Exercise of Authority. — The special commit- 

11 tee may exercise all of the powers and responsibilities of 

12 a committee under rule XXVI of the Standing Rules of 

13 the Senate and section 705 of the Ethics in Government 

14 Act of 1978, including the following: 

15 (1) Subpoena powers. — To issue subpoenas 

16 or orders for the attendance of witnesses or for the 

17 production of documentary or physical evidence be- 

18 fore the special committee. A subpoena or order may 

19 be authorized by the special committee or by the 

20 chairman with the agreement of the ranking mem- 

21 ber, and may be issued by the chairman or any other 

22 member of the special committee designated by the 

23 chairman, and may be served by any person des- 

24 ignated by the chairman or the authorized member 

25 anywhere within or outside of the borders of the 
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United States to the full extent permitted by law. 
The chairman, or any other member of the special 
committee, is authorized to administer oaths to any 
witnesses appearing before the special committee. If 
a return on a subpoena or order for the production 
of documentary or physical evidence is incomplete or 
accompanied by an objection, the chairman (in con- 
sultation with the ranking member) may convene a 
meeting or hearing to determine the adequacy of the 
return and to rule on the objection. At a meeting or 
hearing on such a return, one member of the special 
committee shall constitute a quorum. The special 
committee shall not initiate procedures leading to 
civil or criminal enforcement of a subpoena unless 
the person or entity to whom the subpoena is di- 
rected refuses to produce the required documentary 
or physical evidence after having been ordered and 
directed to do so. 

(2) Compensation authority. — To employ 
and fix the compensation of such clerical, investiga- 
tory, legal, technical, and other assistants as the 
special committee, or the chairman or the ranking 
member, considers necessary or appropriate. 
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(3) Meetings. — To sit and act at any time or 
place during sessions, recesses, and adjournment pe- 
riods of the Senate. 

(4) Hearings.— -To hold hearings, take testi- 
mony under oath, and receive documentary or phys- 
ical evidence relating to the matters and questions it 
is authorized to investigate or study. Unless the 
chairman and the ranking member otherwise agree, 
the questioning of a witness or a panel of witnesses 
at a hearing shall be limited to one initial 30-minute 
turn each for the chairman and the ranking mem- 
ber, or their designees, including majority and mi- 
nority staff, and thereafter to 10-minute turns by 
each member of the special committee if 5 or more 
members are present, and to 15 -minute turns by 
each member of the special committee if fewer than 
5 members are present. A member may be permitted 
further questions of the witness or panel of wit- 
nesses, either by using time that another member 
then present at the hearing has ridded for that pur- 
pose during the yielding member’s turn, or by using 
time allotted after all members have been given an 
opportunity to question the witness or panel of wit- 
nesses. At all times, unless the chairman and the 
ranking member otherwise agree, the questioning 
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shall alternate back and forth between members of 
the majority part} - and members of the minority 
party. In their discretion, the chairman and the 
ranking member, respectively, may designate major- 
ity or minority staff to question a witness or a panel 
of witnesses at a hearing during time welded by a 
member of the chairman’s or the ranking member’s 
party' then present at the hearing for his or her 
turn. 

(5) Testimony OF witnesses. — To require by- 
subpoena or order the attendance, as a witness be- 
fore the special committee or at a deposition, of any 
person who may have knowledge or information con- 
cerning any of the matters that the special commit- 
tee is authorized to investigate and study. 

(6) IMMUNITY. — To grant a witness immunity 
under sections 6002 and 6005 of title 18, United 
States Code, provided that the independent counsel 
has not informed the special committee in writing 
that immunizing the witness would interfere with the 
ability 7 of the independent counsel successfully to 
prosecute criminal violations. Not later than 10 day’s 
before the special committee seeks a Federal court 
order for a grant of immunity by r the special commit- 
tee, the Senate Legal Counsel shall cause to be de- 
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livered to the independent counsel a written request 
asking the independent counsel promptly to inform 
the special committee in writing if, in the judgment 
of the independent counsel, the grant of immunity 
would interfere with the ability of the independent 
counsel successfully to prosecute criminal violations. 
The Senate Legal Counsel’s written request of the 
independent counsel required by this paragraph shall 
be in addition to all notice requirements set forth in 
sections 6002 and 6005 of title 18, United States 
Code. 

(7) Depositions. — To take depositions and 
other testimony under oath anywhere within the 
United States, to issue orders that require ■witnesses 
to answer written interrogatories under oath, and to 
make application for the issuance of letters rogatory. 
All depositions shall be conducted jointly by majority 
and minority staff of the special committee. A wit- 
ness at a deposition shall be examined upon oath ad- 
ministered by a member of the special committee or 
an individual authorized by local law to administer 
oaths, and a complete transcription or electronic re- 
cording of the deposition shall be made. Questions 
shall be propounded first by majority staff of the 
special committee and then by minority staff of the 
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special committee. Any subsequent round of ques- 
tioning shall proceed in the same order. Objections 
by the witness as to the form of questions shall be 
noted for the record. If a witness objects to a ques- 
tion and refuses to answer on the basis of relevance 
or privilege, the special committee staff may proceed 
with the deposition, or may, at that time or at a 
subsequent time, seek a ruling on the objection from 
the chairman. If the chairman overrules the objec- 
tion, the chairman may order and direct the witness 
to answer the question, but the special committee 
shall not initiate procedures leading to civil or crimi- 
nal enforcement unless the witness refuses to answer 
after having been ordered and directed to answer. 

(8) Delegations to staff. — To issue com- 
missions and to notice depositions for staff members 
to examine witnesses and to receive evidence under 
oath administered by an individual authorized by 
local law to administer oaths. The special committee, 
or the chairman with the concurrence of the ranking 
member, may delegate to designated staff members 
of the special committee the power to issue deposi- 
tion notices authorized pursuant to this paragraph. 

(9) Information from other sources. — To 
require by subpoena or order — 
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(A) any department, agency, entity, officer, 
or employee of the United States Government; 

(B) any person or entity purporting to act 
under color or authority of State or local law; 
or 

(C) any private person, firm, corporation, 
partnership, or other organization; 

to produce for consideration by the special commit- 
tee or for use as evidence in the investigation, study, 
or hearings of the special committee, any book, 
check, canceled check, correspondence, communica- 
tion, document, financial record, paper, physical evi- 
dence, photograph, record, recording, tape, or any 
other material relating to any of the matters or 
questions that the special committee is authorized to 
investigate and study which any such person or en- 
tity may possess or control. 

(10) Recommendations to the senate. — To 
make to the Senate any recommendations, by report 
or resolution, including recommendations for crimi- 
nal or civil enforcement, which the special committee 
may consider appropriate with respect to — 

(A) the willful failure or refusal of any per- 
son to appear before it, or at a deposition, or 
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to answer interrogatories, in compliance with a 
subpoena or order; 

(B) the willful failure or refusal of any 
person to answer questions or give testimony 
during the appearance of that person as a wit- 
ness before the special committee, or at a depo- 
sition, or in response to interrogatories; or 

(C) the willful failure or refusal of — 

(i) any officer or employee of the 
United States Government; 

(ii) any person or entity' purporting to 
act under color or authority of State or 
local law r ; or 

(iii) any private person, partnership, 
firm, corporation, or organization; 

to produce before the special committee, or at 
a deposition, or at any time or place designated 
by. the committee, any book, check, canceled 
cheek, correspondence, communication, docu- 
ment, financial record, paper, physical evidence, 
photograph, record, recording, tape, or any 
other material in compliance with any subpoena 
or order. 
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(11) Consultants. — To procure the tem- 
porary or intermittent services of individual consult- 
ants, or organizations thereof. 

(12) Other government personnel. — To 
use, on a reimbursable basis and with the prior con- 
sent of the Government department or agency con- 
cerned, the services of the personnel of such depart- 
ment or agency. 

(13) Other congressional staff. — To use, 
with the prior consent of any member of the Senate 
or the chairman or the ranking member of any other 
Senate committee or the chairman or ranking mem- 
ber of any subcommittee of any committee of the 
Senate, the facilities or services of the appropriate 
members of the staff of such member of the Senate 
or other Senate committee or subcommittee, when- 
ever the special committee or the chairman or the 
ranking member considers that such action is nec- 
essary or appropriate to enable the special commit- 
tee to conduct the investigation, study, and hearings 
authorized by this resolution. 

(14) Access to information and evi- 
dence. — To permit any members of the special 
committee, staff director, counsel, or other staff 
members or consultants designated by the chairman 
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, or the ranking member, access to any data, evidence, 
information, report, analysis, document, or paper — 

(A) that relates to any of the matters or 
questions that the special committee is author- 
ized to investigate or study under this resolu- 
tion; 

(B) that is in the custody or under the 
control of any department, agency, entity, offi- 
cer, or employee of the United States Govern- 
ment, including those which have the power 
under the laws of the United States to inves- 
tigate any alleged criminal activities or to pros- 
ecute persons charged with crimes against the 
United States without regard to the jurisdiction 
or authority of any other Senate committee or 
subcommittee; and 

(C) that will assist the special committee 
to prepare for or conduct the investigation, 
study, and hearings authorized by this resolu- 
tion. 

(15) Reports op violations of law. — To re- 
port possible violations of any law to appropriate 
Federal, State, or local authorities. 

(16) Expenditures. — To expend, to the ex- 
tent that the special committee determines necessary 
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1 and appropriate, any money made available to the 

2 special committee by the Senate to carry out this 

3 resolution. 

4 (17) Tax return information.— To inspect 

5 and receive, in accordance with the procedures set 

6 forth in sections 6103(f)(3) and 6104(a)(2) of the 

7 Internal Revenue Code of 1986, any tax return or 

8 tax return information, held by the Secretary of the 

9 Treasury, if access to the particular tax-related in- 

10 formation sought is necessary to the ability of the 

11 special committee to carry out section 1(b)(3)(B). 

12 SEC. 6. PROTECTION OF CONFIDENTIAL INFORMATION. 

13 (a) Nondisclosure.— N o member of the special 

14 committee or the staff of the special committee shall dis- 

15 close, in whole or in part or by way of summary, to any 

1 6 person other than another member of the special commit- 

17 tee or other staff of the special committee, for any purpose 

18 or in connection with any proceeding, judicial or otherwise, 

19 any testimony taken, including the names of witnesses tes- 

20 tifving, or material presented, in depositions or at closed 

21 hearings, or any confidential materials or information, un- 

22 less authorized by the special committee or the chairman 

23 in concurrence with the ranking member. 

24 (b) Staff Nondisclosure Agreement.— A ll mem- 

25 bers of the staff of the special committee with access to 
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1 confidential information within the control of the special 

2 committee shall, as a condition of employment, agree in 

3 writing to abide by the conditions of this section and any 

4 nondisclosure agreement promulgated by the special com- 

5 mittee that is consistent with this section. 

6 (c) SanctiOxVS. — 

7 (1) Member sanctions. — T he case of any 

8 Senator who violates the security procedures of the 

9 special committee may be referred to the Select 

10 Committee on Ethics of the Senate for investigation 

11 and the imposition of sanctions in accordance with 

12 the rules of the Senate. 

13 (2) Staff sanctions. — A ny member of the 

14 staff of the special committee who violates the secu- 

15 rity procedures of the special committee shall imme- 

16 diately be subject to removal from office or employ- 

17 ment with the special committee or such other sanc- 

18 tion as may be provided in any rule issued by the 

19 special committee consistent with section 2(c). . 

20 (d) Staff Defined. — For purposes of this section, 

21 the term “staff of the special committee” includes — 

22 (1) all employees of the special committee; 

23 (2) all staff designated by the members of the 

24 special committee to work on special committee busi- 

25 ness; 
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1 (3) all Senate staff assigned to special commit- 

2 tee business pursuant to section 5(b)(13); 

3 (4) all officers and employees of the Office of 

4 Senate Legal Counsel who are requested to work on 

5 special committee business; and 

6 (5) all detailees and consultants to the special 

7 committee. 

8 SEC. 7. RELATION TO OTHER INVESTIGATIONS. 

9 (a) PURPOSES. — The purposes of this section are — 

10 (1) to expedite the thorough conduct of the in- 

11 vestigation, study, and hearings authorized by this 

12 resolution; 

13 (2) to promote efficiency among all the various 

14 investigations underway in all branches of the 

15 United States Government; and 

16 (3) to engender a high degree of confidence on 

17 the part of the public regarding the conduct of such 

18 investigation, study, and hearings. 

19 (b) Special Committee Actions. — T o carry out 

20 the purposes stated in subsection (a), the special commit- 

21 tee is encouraged — 

22 (1) to obtain relevant information concerning 

23 the status of the investigation of the independent 

24 counsel, to assist in establishing a hearing schedule 

25 for the special committee; and 
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1 (2) to coordinate, to the extent practicable, the 

2 activities of the special committee with the investiga- 

3 tion of the independent counsel. 

4 SEC. 8 . SALARIES AND EXPENSES. 

5 A sum equal to not more than $950,000 for the pe- 

6 riod beginning on the date of adoption of this resolution 

7 and ending on February 29, 1996, shall be made available 

8 from the’ contingent fund of the Senate out of the Account 

9 for Expenses for Inquiries and Investigations for payment 

10 of salaries and other expenses of the special committee 

11 under this resolution, which shall include not more than 

12 $750,000 for the procurement of the services of individual 

13 consultants or organizations thereof, in accordance with 

14 section 5(b)(ll). Payment of expenses shall be disbursed 

15 upon vouchers approved by the chairman, except that 

1 6 vouchers shall not be required for the disbursement of sal- 

17 aries paid at an annual rate. 

1 8 SEC. 9. REPORTS; TERMINATION. 

19 (a) Completion of Duties. — 

20 (1) In general. — The special committee shall 

21 make every reasonable effort to complete, not later 

22 than February 1, 1996, the investigation, study, and 

23 hearings authorized by section 1. 

24 (2) Evaluation of progress. — The special 

25 committee shall evaluate the progress and status of 
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the investigation, study, and hearings authorized by 
section 1 and, not later than January 15, 1996, 
make recommendations with respect to the author- 
ization of additional funds for a period following 
February 29, 1996. If the special committee re- ' 
quests the authorization of additional funds for a pe- 
riod following February 29, 1996, the Majority 
Leader and the Democratic Leader shall meet and 
determine the appropriate timetable and procedures 
for the Senate to vote on any such request. 

(b) Final Report. — 

(1) Submission.— The special committee shall 
promptly submit a final public report to the Senate 
of the results of the investigation, study, and hear- 
ings conducted by the special committee pursuant to 
this resolution, together with its findings and any 
recommendations. 

(2) Confidential information. — The final 
report of the special committee may be accompanied 
by such confidential annexes as are necessary to pro- 
tect confidential information. 

(3) Conclusion of business. — After submis- 
sion of its final report, the special committee shall 
promptly conclude its business and close out its af- 
fairs. 
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(c) RECORDS. — Upon the conclusion of the special 
committee’s business and the closing out of its affairs, all 
records, files, documents, and other materials in the pos- 
session, custody, or control of the special committee shall 
remain under the control of the Committee on Banking, 
Housing, and Urban Affairs. 

SEC. 10. COMMITTEE JURISDICTION AND RULE XXV. 

The jurisdiction of the special committee is granted 
pursuant to this resolution, notwithstanding the provisions 
of paragraph 1 of rule XXV of the Standing Rules of the 
Senate relating to the jurisdiction of the standing commit- 
tees of the Senate. 

O 
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3 

1 PROCEEDINGS 

2 (9:35 a.m.) 

3 MR. GIBSON: The RTC Office of Inspector 

4 General has produced documents to the Senate Special 

5 Committee which may be discussed during the course of 

6 this deposition. 

7 For the record, the Office of Inspector 

8 General reasserts any privileges claimed by it or on 

9 behalf of any other agency with respect to public 

10 disclosure of these documents under the Freedom of 

1 1 Information Act, Privacy Act or as otherwise 

12 enumerated in the materials transmitting documents to 

13 the Special Committee. 

14 Thank you. 

15 MR. O’CALLAGHAN: Mr. Blight, my name’s 

16 Michael O’Callaghan. I’m Associate Special Counsel 

17 for the Majority of the Special Committee, Banking 

18 Committee to conduct the investigation involving 

19 Whitewater Development Corporation, Madison Guaranty 

20 Savings & Loan Association, Capital Management 

21 Services, Incorporated, the Arkansas Development 

22 Finance Authority, and other related matters. 

4 

1 To my left is also an Associate Special 

2 Counsel for the Majority, Alice Fisher. 

3 This deposition is conducted pursuant to 

4 Senate Resolution 120. The Resolution establishes a 

5 Special Committee administered by the Banking 

6 Committee to conduct an investigation involving the 

7 Whitewater Development Corporation, Madison Guaranty 

8 Savings & Loan Association, Capital Management 

9 Services, Incorporated, the Arkansas Development 

10 Finance Authority and other related matters. 

1 1 Section 1(b)(2)(e) of Senate Resolution 

12 120 authorizes the investigation and public hearings 

13 into whether the report issued by the Office of 

14 Government Ethics on July 31, 1994, or related 

15 transcripts of deposition testimony 1) were either 

16 improperly released to the White House Officials or 

17 others, prior to their testimony before the Committee 

18 on Banking, Housing and Urban Affairs pursuant to 

19 Resolution 229, or 2) were used to communicate to 

20 House officials or to others, confidential RTC 

21 information relating to Madison Guaranty Savings & 

22 Loan Association or Whitewater Development 
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5 

Corporation. 

And this will, in part, be the focus of 
today’s deposition. 

Is it true that you were requested to 
testify on October 6th, 1995? 

MR. BLIGHT: Yes. 

MR. O’CALLAGHAN: I was just stating for 
the record that you were requested to testify on 
October 6, 1995. 

MR. BLIGHT: Yes. 

MR. O’CALLAGHAN: This is a deposition in 
advance of public hearings which will be held in 
November, and there’s a chance that you will be asked 
to testify at that hearing. We’ll let you know if 
that’s necessary. 

Today, we will ask you a series of 
questions, and I’ll ask you to testify under oath. 

If you don’t understand a question, let me 
know and I will rephrase the question. 

If you need a break, just let me know and 
we’ll be able to accommodate you. 

The stenographer to my right will prepare 

6 

a record of questions and answers. The deposition 
will be treated as Committee confidential until the 
commencement of the hearings. 

Prior to the hearings, you will receive a 
letter from the Committee telling you that you may 
come and sit down to review the transcripts of your 
deposition and make notes of any corrections or 
transcription on errata sheets. 

MR. BLIGHT: It won’t be sent to me. I’ll 
have to come up here? 

MS. FISHER: Right. 

MR. O’CALLAGHAN: What was the question? 

MS. FISHER: It won’t be sent, the 
transcript won’t be sent to him. You can come and 
review it, four, if you’re going to be called at the 
hearing, four days prior to giving testimony at a 
public hearing, you’ll be allowed to come up and pick 
up a copy of your transcript and take it with you. 

MR. KRAVITZ: Let me - 

MR. O’CALLAGHAN: Sure, go ahead. 

MR. KRAVITZ: The procedures this past 
summer were that all witnesses who were deposed were 
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given an opportunity to come to the Senate in a 
confidential location, review their transcript and 
prepare an errata sheet if appropriate, and that all 
witnesses who were then called to testify at the 
actual public hearings were provided copies of their 
testimony, of their deposition testimony four days 
before their hearing testimony, as long as they 
agreed not to share the transcript with anyone other 
than their lawyers. 

As far as 1 know, procedures for this 
upcoming set of hearings have not been set so it’s 
conceivable that they will differ from this past 
summer’s procedures. It’s speculative at this point. 

MS. FISHER: We’ll let you know. You’ll 
receive a letter. 

MR. BLIGHT: Yes. Well, I just wanted to 
review it on the chance there’s something, I misstate 
something or have a recollection afterward. 

MR. KRAVITZ: There will definitely be a 
chance to review it. 

MR. O'CALLAGHAN: In addition, you may be 
represented by counsel. Are you represented by 

8 

counsel today? 

MR. BLIGHT: Yes. Fred Gibson, who is our 
IG counsel. 

MR. O’CALLAGHAN: Thank you. 

Counsel, you may object on grounds of 
privilege or relevance. The Committee Chairman may 
rule on objections where the witness refuses to 
answer a question. 

MR. O’CALLAGHAN: Would you swear the 
witness please? 

Whereupon, 

CLARK W. BLIGHT 

was called as a witness herein, and having been first 
duly sworn, was examined and testified as follows: 

MR. KRAVITZ: Mike, can 1 just interrupt 
for one second, just so our procedures are clear 
since Mike didn’t go into this. 

We do all of our depositions on a 
bipartisan basis, and so the majority counsel has an 
opportunity to ask questions initially, and then I, 
on behalf of the minority will have an opportunity to 
ask questions after that. And then if your counsel 
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desires, he can ask questions as well. 

EXAMINATION 
BY MR. O’CALLAGHAN: 

0 Could you please state and spell your full 
name for the record? 

A Clark, C-L-A-R-K W. Blight, B-L-I-G-H-T. 


0 What is your present business address? 

A 1735 North Lynn Street, Rosslyn, Virginia 
22209. 

Q And who are you presently employed by? 

A The Office of Inspector General of the 
Resolution Trust Corporation. 

Q What is your position there? 

A Assistant Inspector General for 
Investigation. 

Q Could you give me a brief review of your 
employment history? 

A Beginning when? 

Q For the last 20 years. 

A For the last five years, since July of 

10 

’90, I’ve worked for the Office of Inspector General 
of the RTC. 

From 1971 to 1990, I worked for the 
Department of Housing and Urban Development, Office 
of Inspector General and its predecessor. 

Prior to that, I was in the Air Force. 

Q Could you give me a brief description of 
your education history? 

A I’ve got a bachelor’s degree from Lewis & 

Clark College in Portland, Oregon. 

Q When did you graduate? 

A 1966. 

Q What position did you hold at the RTC-IG 
at the time period March through August 1994? 

A Assistant Inspector General for 
Investigations. 

Q How many people did you supervise during 
that time period? 

A Roughly 80 to 85, 90, somewhere in there. 

Q And who did you report to? 

A My immediate supervisor is Steven Switzer, 
the Deputy Inspector General. 
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Q And who did he report to? 

A John Adair, the Inspector General. 

Q Did you have a deputy that reported 
directly to you? 

A I have two. 

0 What are their names? 

A One is Lew Sherman, and the other one is 
Patrick Noble, Patrick Noble, N-O-B-L-E. 

Q Are you aware of the Committee’s document 
request that was made to the Office of Inspector 
General for the Resolution Trust Corporation? 

A Yes. 

Q Did you participate in the production of 
any documents in connection with that request? 

A 1 provided some documents. 

Q To your knowledge, have all responsive 
documents been produced to that request? 

A Yes. 

Q Have you spoken with anyone other than 
your counsel prior to this deposition with regard to 
your testimony here today? 

A Yes. I’ve talked to Switzer, Adair, 

12 

Black, Patricia Black who’s our counsel. 

Q What were the substance of those 
discussions? 

A Trying to recall what transpired in the 
summer of ’94 concerning this particular matter. 

Oh, and also two agents who worked on the 
investigation, Sarah Herlihy and Joan Dwyer. 

Q And what type of preparation did you do? 

Did you review documents, did you have discussions? 

A Just had a discussion. 

1 reviewed some of the documents that were 
provided to the Committee. 

Q I’d like to ask you some questions now 
about the Office of Inspector General, RTC. 

A Yes. 

Q Could you characterize how the Office of 
Inspector General of the RTC is independent of the 
RTC, how it operates and what its relation to the 
agency, what its function is? 

A Well, the function is to conduct audits 
and investigations of the agency’s programs. 1 mean, 
we don’t, we’re in, we work at the agency but we’re 
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independent of the agency’s programs and operations. 

Q Does it have its own payroll? 

A We have our own appropriation. 

Q Does anyone in the Inspector General’s 
office report to the CEO of the RTC? 

A Well, the 1G does not — can 1 talk to my 
counsel just a minute? 

MR. O’CALLAGHAN: Certainly. 

(Discussion off the record.) 

THE WITNESS: The 1G Act governs the 
relationship. I mean, he doesn’t, he provides, he’ll 
provide information on all the investigations when 
they are finished but the CEO does not control our 
work. 

He can make a request to us to do things, 
but we can make the decision on whether or not we’re 
going to audit or investigate. 

BY MR. O’CALLAGHAN: 

Q And this is all to the best of your 
ability. You can only answer what you know. 

But with regard to the CEO reviewing the 
work of the Office of the Inspector General, what 

14 

type of reviews are typically engaged in? 

A They get the reports. They get the 
reports when we’re done with our work. 1 mean, 
they’re not engaged in reviewing the work as it’s 
going on. 

We conduct the work that we think is 
appropriate, and provide them with a report when 
we’re finished and that’s both on the audit and 
investigation side. 

Q Is the CEO of the RTC generally kept 
apprised of the investigations going on, being 
conducted by your RTC-IG? 

A No. No. As a general rule, no. 

Q Is there a specific policy against that? 

A Well, we believe that to preserve our 
independence that we conduct the investigations as we 
see fit. 

Q Are there any employees of the Office of 
Inspector General at the RTC that act as liaison 
between the rest of the Resolution Trust Corporation? 

A There’s nobody that has that specific job, 
no. 
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Q Is there anyone who performs in that 
capacity? 

A Well, I mean all of us at the management 
level have contact with the RTC management you know 
in various things at various times. I mean, nobody 
is a designated liaison. 1 mean, we have to talk 
with them on occasion to do our job. 

Q Now I’m going to specifically refer you to 
events that occurred between March and August of 
1994, and you can answer to the best of your ability. 

When did you first learn of the RTC 
Inspector General’s office participation in the 
preparation of investigatory material for OGE’s 
ethics review of possible improper White House 
Treasury contacts during that time period? 

A 2nd March, OGE came over to our office and 
told us that Secretary Bentsen had requested them to 
conduct a review and investigation to determine 
whether Treasury employees had acted improperly or 
had violated any ethics rules with respect to these 
Treasury/White House contacts in disclosure of RTC 
information to the White House. 
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OGE told us that they did not have any 
investigative capability, that they’d been to the 
Treasury IG also, and were going to ask the two of 
us, at an appropriate time, to help them in 
conducting that investigation. 

Q Did Secretary Bentsen instruct them to 
approach the RTC-lG’s office? 

A I don’t know. 

Q Again, this is all to your knowledge. How 
did Secretary Bentsen approach OGE about conducting a 
review or an investigation? 

A I believe he wrote them a letter back in 
what, February, as a result of the February hearing. 

And then, you know, the whole thing was 
put on hold because of the investigation that was 
being conducted by the Independent Counsel. When OGE 
came to us, it was just to alert us that, at an 
appropriate time, when the Independent Counsel was 
done, they would be coming to us, requesting 
assistance in doing the review or investigation that 
Secretary Bentsen had asked for. 

Q When OGE came over to RTC Inspector 


I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


36 


17 

General’s office during this time ~ March of ’94 - 

A It was March 22nd. 

Q Who from OGE came over and who did they 
meet with? 

A Jane Ley, L-E-Y, who I believe she’s the 
Deputy Counsel there, and a fellow named Rick. I 
don’t remember his last name. 

0 Is that last name Rick or first name Rick? 

A 1 think that’s his first name. 

No, wait, that’s his last name. Stuart 
Rick, Stuart Rick. 

And he met with Pat Black, Steve Switzer, 

Jack Adair and myself. 

Q What is Pat Black’s position? 

A She’s the counsel to the Inspector 
General. 

0 Do you recall specifically what was 
discussed in that meeting, i.e., what role the RTC-IG 
would play in any investigation to help OGE conduct a 
review? 

A 1 really don’t remember much about that 
meeting. It was just sort of, we’re going to want 
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you, you know, ask for your help later, and 1 mean, 
any detailed discussion of what was to be done was 
going to occur later before we were going to do it. 

0 So at the time, did OG know that they 
weren’t going to be going ahead right away with the - 
that the investigation would be going ahead in the 
immediate future? 

A It would be going on some time in the 
future. It wasn’t know when it would be. 

Q Was it fleshed out during that meeting or 
any time during March as to what responsibilities RTC 
IG would have and with regard to any other agencies 
that would be involved in helping prepare the report? 

A The only thing I remember is that we’d be 
working with the Treasury IG. But, you know, beyond 
that, 1 don’t recall anything else. 

0 Okay. If you’ve already stated this, 
please let me know, but did you testify as to why the 
investigation was put off for a time? 

A Because the Independent Counsel was doing 
a review of the same issues. 

0 When was the the OGE and RTC IG and 
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Treasury IG’s office given the go ahead to begin an 
investigation? 

A In June, the Independent Counsel, as 1 
recall, issued a report, or issued a statement saying 
that they concluded their review of the particular 
matter, and then we were in contact with OGE about 
beginning. 

Q Did the Independent Counsel contact RTC 
OlG’s office directly, or did they just contact the 
OGE Office? 

A They did not contact us. I don’t know 
what the contact was between OGE and Independent 
Counsel. 

Q Who initiated the start of the 
investigation after the Independent Counsel had 
completed their investigation? 

A Well, we had a meeting with the Office of 
Government Ethics and 1 think the Treasury 1G had a 
separate meeting with the Office of Government 
Ethics, and following those meetings, then we met 
with the Treasury IG investigation side and sort of 
figured out what we were going to do, and started. 
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Q When did that meeting occur? 

A Which meeting? 

Q The meeting with the Treasury 1G when you 
talked together to figure how to get on with the 
investigation? 

A Well, let me back up for a minute. 

Q Sure. 

A On June 23rd, Pat Black and I went over 
and met with Jane Ley and Stuart Rick, and a lady by 
the name of Wilcox at OGE and tried to get a handle, 
get some idea of what they wanted. 

And I’m not — and then on June 30th, the 
two investigative staffs got together and met. 

Q And did OGE give you any guidance at the 
June 23rd meeting as to what they wanted done? 

A They talked generally about some of the 
issues that they felt needed to be covered, yes. 

0 Do you have a specific recollection of 
what any specific discussions were or issues 
identified by them? 

A One of the issues was to determine, okay, 
what the purpose of these contacts between the 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


38 


21 

Treasury officials and the White House was, whether 
or not, whether or not the purpose of the contact was 
to further some public interest or some private 
interest. 

Q Did they provide any guidance as to 
specifically how they wanted you to run the 
investigation, or were they just talking general 
goals of information that they wanted to uncover or 
find out? 

A Well, we talked a little bit about the 
ethics rules, and 1 think they subsequently provided 
us a document with some guidance on it. 

In terms of conducting the investigation, 
they left it up to us. 

Q Did they have a similar meeting with the 
Treasury IG’s office that they had with you on June 
23 rd? 

A I understand they did. It was before we 
had our meeting. 

Q Do you know when that meeting occurred? 

A No. I just know it was before. 

Q On June 30th, you said there was a meeting 
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between the Treasury lG’s office and the RTC IG’s 
office. 

A Yes. 

Q Who participated in that meeting? 

A Okay. Well, for the RTC IG’s office, 1 
did, Lew Sherman, Joan Dwyer and Sarah Herlihy. 

Q And for their office? 

A For their office, it was Jim Kados who is 
their Assistant Inspector General for Investigation, 

Raisa, R-A-l-S-A, Otero-Cesario, O-T-E-R-O- 
C-E-S-A-R-I-O. A Dan O’Rourke, who was one of the 
investigators, and Fred Coco, C-O-C-O, also an 
investigator. 

Q And Otero-Cesario was? 

A She was Kados’ deputy. 

MR. KRAVITZ: Mike, can 1 interrupt for 
one second? 

MR. O’CALLAGHAN: Sure. 

MR. KRAVITZ: It’s fine, Mr. Blight, 1 
just think the record should reflect that you appear 
to be refreshing your memory with a one-page 
document. Again, there’s no problem with that. I 
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just think so the record is completely accurate. 

THE WITNESS: It’s basically a chronology 
that’s been provided to the Committee in the 
documents that you all have, so -- 

MR. KRAVITZ: If you could just identify 
it by its Bates stamp number so that the record 
reflects what it is that you are using. 

THE WITNESS: 025252. It’s just a 
chronology of events. 

MR. KRAVITZ: Is that something you 


prepared? 

THE WITNESS: We did it with Pat Black. 
We sort of tried to come together with, you know, 
some of the pertinent meetings and who was there. 
That’s all that’s on it, dates. 

MR. KRAVITZ: Is that something that was 


prepared recently? 

THE WITNESS: 
MR. KRAVITZ: 
THE WITNESS: 
MR. KRAVITZ: 
I’m sorry, Mike, 


It was prepared last summer. 
Summer of ’94? 

’5. 

Summer of ’95. 
o be asking these 


questions during your time. 

MR. O’CALLAGHAN: No, that’s fine. 

MR. KRAVITZ: I just have a couple more 
questions about that document. 

What purpose was that prepared for? 

THE WITNESS: Just a second. 

MR. GIBSON: Can we go off the record for 
a second? 

MR. O’CALLAGHAN: Yes. 

(Discussion off the record.) 

MR. GIBSON: We can go back on the record. 

Mr. Kravitz, the document in question 
relates to conduct or communications with the Office 
of the Independent Counsel. 

Our understanding generally was that 
that’s a topic that we weren’t going to be required 
to get into, so I’ll just ask you, do you really want 
us to answer that question at this point in time or 
not? 

MR. KRAVITZ: I don’t think it’s critical. 

I think it’s most important that we know who prepared 
it and when it was prepared. I think the issues of 
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the Senate’s position viz a viz the Independent 
Counsel’s investigation are complex enough that we 
don’t need to try to resolve them at this point, and 
I don’t think we need to go in. 

But the record should be clear. My 
questions are not meant to be investigating the 
Independent Counsel’s investigation. I had no idea 
that’s why it was prepared. 

BY MR. O’CALLAGHAN: 

Q I would like to take you back to the June 
30th meeting we were discussing. 

What were the substance of the discussions 
of that meeting? 

A Well, we discussed how we were going to 
approach this, jotted down some ideas of who we 
should interview, whether at the Treasury, the RTC, 
or the White House, how we should conduct the 
interviews, how we should record the interviews, how 
we should - and we had some preliminary discussions 
on the report, which would be down the road. 

Q Were there any goals established or 
strategies put in place? 
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A Well, we had to get going, we had to get 
going on the investigation because Secretary Bentsen 
had asked that the investigation be completed prior 
to the hearings, or that OGE give him I guess an 
opinion prior to the hearings. 

And I think, as 1 recall, the hearings 
were scheduled like 30 days from the date the 
Independent Counsel made his announcement concluding 
his inquiry, and the Independent Counsel spent 
something like four months. 

Q Did the RTC IG, Treasury 1G feel compelled 
to have the investigation completed by that time? 

A The Treasury IG did. 

Q How about the RTC IG? 

A We didn’t feel compelled. 

Q Did you have any opinion as to your 

ability to complete the investigation in that time 
frame? 

A We were concerned about it. 

Q What were you concerns? 

A We wanted to be sure that we covered all 

of the issues, and we weren’t sure that we could get 
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all of the issues covered. 

Q After the investigation was completed, did 
you feel you had enough time to cover all the issues? 

A Well, we feel that all the issues got 
covered. 

MR. KRAVITZ: Excuse me. 

Mike, I’d like you, if you could, if you 
could articulate for me how that comes within Senate 
Resolution 120? 

MR. O’ CALLAGHAN: That question about the 
timing of the? 

MR. KRAVITZ: Right. 

(Pause.) 

MR. O’CALLAGHAN: I can’t point to 
Resolution Section 1(b)(2)(d) which authorizes the 
Committee to look at whether RTC employees have been 
improperly importuned, prevented, restrained, or 
deterred in conducting investigations or making 
enforcement recommendations fully into Madison 
Guaranty Savings & Loan Association and Whitewater 
Development Corporation. I 

MR. KRAVITZ: I don’t think that one gets 
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you where you want to go. That has to be whether 
anybody was, whether any RTC employees who were 
investigating the merits of the failure of Madison 
Guaranty Savings & Loan Association or the 
investments and solvency of Whitewater Development 
Corporation were somehow interfered with or, to the 
contrary, were importuned to conduct certain 
investigations in certain ways. 

That’s not what we’re talking about with 
Mr. Blight, I don’t think. 

MR. O’CALLAGHAN: Well, in any case, also 
under 2(b), the Committee’s also authorized to 
investigate whether the White House engaged in 
improper contacts with any other agency or department 
of the government with regard to confidential RTC 
information regarding Madison Guaranty Savings & Loan 
Association or Whitewater Development Corporation, 
which also goes to the investigation that the RTC and 
the Treasury IG were conducting for the OG as well. 

MR. KRAVITZ: How does your pending 
question have to do with that? 

MR. O’CALLAGHAN: It has to do with 
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conducting the investigation and the contacts, and 
whether there are — 

MS. FISHER: That’s clearly related, Neal. 

There are limitations on the investigation that they 
conducted dealing with this very issue is relevant to 
whether the improper contacts were fully investigated 
by the OGE. 

MR. KRAVITZ: Well, I mean, you know, it 
may be so that you can go through every single page 
in this Resolution and come up with some paragraph 
under which, you know, by some strange 
interpretation, you can say that something is 
relevant. 

You know, we’ve got an incredibly long, 
compact deposition schedule over the next three 
weeks, and we’re all here for paragraph (e), you 
know, whether this report, the OGE report was 
improperly released to White House officials, or 
whether it was improperly used somehow by White House 
officials. 

I don’t think we’re going to have hearings 
as to whether, I mean, we’re certainly not expected 
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to have hearings as to whether the RTC IG’s office 
had enough time to conduct its investigation. That 
was never a subject of discussion while this 
resolution was being negotiated and drafted, and it 
never has been since. 

Now I recognize that there are documents 
that have been produced that seem to address that 
issue, but just because documents were produced 
pursuant to extremely broad document requests doesn’t 
mean that that means that we need to be spending time 
either in deposition. 1 don’t think we’re going to 
be spending time in hearings on these subjects. 

MR. O’CALLAGHAN: Well, I think in order 
to fulfill the obligations of the Committee, we can 
repose the question to Mr. Blight and have him answer 
it with regard to whether the time constraints put on 
his office were proper or not, or were they able to 
properly conduct their investigation, and then we can 
move on. 

As you say, we have a busy schedule so I’d 
rather just get moving on with it. 

MR. KRAVITZ: Well, if you insist on 
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asking the question, you can ask the question. I 
mean, if you think that this issue has any link to 
whether, and if so why, transcripts were released to 
the White House, and if that was improper somehow, I 
mean, I’d like to hear about that. I mean, that’s 
what we’re here for. 

We’ve already had, we’ve already had six 
days of hearings in the summer of 1994 on the 
question of whether contacts between Treasury and RTC 
officials and White House officials were proper or 
improper. 

I can’t imagine that Senator D’Amato 
intends to have additional hearings on that subject, 
regardless of what Section 1(e)(2)(b) of the 
Resolution says. And that section was not drafted 
with the intention of going back over a subject area 
that was the subject of exhaustive hearings. 

MR. O’CALLAGHAN: The subject that we’re 
looking at here and what the question’s meant to 
address is the time frame that was put together for 
the OGE and the interested agencies that assisted 
them in putting together their review of the contacts 
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and whether or not the review that was set up was 
properly set up investigating the contacts. 

And this will give the Committee an 
opportunity to look at the issue. And whether or not 
Senator D’Amato wishes to have the hearings on it is 
up to him. But I think we have an obligation to ask 
the question and have it answered. 

MR. KRAVITZ: I’d just encourage you to 
take this quickly since it’s not relevant. 

MR. O’CALLAGHAN: I’d be happy to. I was 
planning on it. 

MR. KRAVITZ: Let’s go. 

BY MR. O’CALLAGHAN: 

Q Mr. Blight, before our last discussion, I 
had asked you a question about whether the RTC IG 
office felt like they had enough time to properly 
conduct the investigation of possible improper White 
House - Treasury contacts in the time period that was 
allowed to them during July of 1994. 

A Well, it’s hard to say. I mean, it’s hard 
to answer that question because we were able to 
complete the investigation, we got everybody 
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interviewed we wanted to get interviewed. 

So it’s difficult to answer that question. 

Q Do you feel that the investigation was 
successfully completed in that time period? 

A We got everybody interviewed we needed to 
get interviewed, and I’m not sure that had we had 
more time, the outcome would have been any different. 

Q Do you know as to whether you or anyone 
else at RTC IG had problems with the time schedule? 

A Well, I mean, it caused people to have to 
work extra hours and work doubly hard to get it done. 

But, you know, I mean it did get done. A lot of 
ground got covered in a relatively short time. 

(Pause.) 

THE WITNESS: Can 1 ask my counsel 
something? 

MR. O’CALLAGHAN: Certainly. Let’s go off 
the record for a moment. 

(Discussion off the record.) 

MR. O’CALLAGHAN: Back on the record. 

THE WITNESS: Can we back up a second? 
I’d like to back up. We’re sort of moving 
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ahead here into the investigation, but in terms of 
how that we got into it. 

When it was time in June for the 
investigation to proceed, Secretary Bentsen wrote the 
Treasury IG and asked them to do this investigation. 
Secretary Bentsen also asked that the Treasury IG get 
us to assist them. 

Secretary Bentsen wrote Mr. Ryan and asked 
Mr. Ryan to ask that we assist the Treasury IG. 

BY MR. O’CALLAGHAN: 

Q So did Treasury IG have a leading role? 

A So they were basically, they were the 
leading, I mean, they were basically in charge of the 
investigation. 

Q So did the Treasury IG did they dictate 
the timing of the investigation? 

A Right. 

Q Did they also dictate the scope of the 
investigation? 

A No. 

Q What dictated the scope of the 
investigation? 
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A Well, we had a lot of input into that. 

Q Did you find them receptive to your 
participation in determining what the scope was? 

A Ultimately. 

Q Why do you say ultimately? 

A Well, there were a lot of discussions. We 
wanted more people interviewed than they did 
initially. We ultimately prevailed. We thought it 
should be a much broader scope than what they 
initially thought. 

Q What were their initial thoughts on the 
scope? 

A Interviewing fewer people. I mean, I 
don’t remember exactly who now at this point. 

Q Who’s in charge of the investigation for 
Treasury IG? Who headed it up? 

A Jim Kados. 

Q Okay. I wanted to ask one more quick 
question about the timing of the, or the length and 
speed of the investigation that you had to conduct. 

Do you recall whether your supervisor, Mr. 

Switzer, had any problems with the timing? 
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A Yes, he expressed some concerns too. 

Q And what were his concerns? 

A That we were moving very quickly and that 
we wouldn’t be able to cover everything we needed to 
cover. 

Q And was he ultimately satisfied that 
everything was covered that he needed covered during 
the investigation? 

A I believe so. 

Q Was there anyone at RTC IG who wasn’t 
satisfied with the investigation and the amount of 
time it was conducted? 

A I don’t know. 

Q Have you ever learned? 

A I don’t know. 

I might add one other thing too, if I 

might. 

The Office of Government Ethics wrote 
Secretary Bentsen a letter shortly after we started, 
advising him of the possibility that we might not 
finish before the hearing, and if that looked like 
the case, they would come over and give him a 
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briefing. 

But that didn’t happen. 

Q You mentioned earlier, during the June 23, 
correct me if I’m wrong, let me rephrase that. 

Did you mention that during the June 23rd 
meeting at OGE, you discussed the overall purpose of 
the review and investigation? 

A Yes. 

Q And later on, did you come to have 
different goals or purpose in the investigation, once 
you teamed up with the Treasury IG? 

A No. 

Q Were there two major purposes or goals? 

You stated earlier one was to see if 
contacts were for a public purpose or for a private 
purpose, is that correct? 

A Well, no. The purpose was to determine 
whether or not Treasury officials violated OGE rules, 
okay. 

But I mean one of the things that the OGE 
asked us to kind of focus on during the interviews 
was whether or not, you know, these contacts were for 
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a public or private purpose, if we could flush that 
out. 

Q Were any other goals established or 
articulated? If you can just flesh out the kind of 
thinking that was going on during the investigation. 

A Well, there were some different, I mean 
OGE had some rules, I don’t remember now. The OGE 
provided us, 1 think, with some ethics rules that 
could have been applicable for us to keep in mind as 
we were doing the investigation. 

Q Did they provide you with written copies 
of those rules? 

A They provided us, 1 think, with a summary, 
and that was a document that’s been provided to the 
Committee. 

(Pause.) 

Q Would you say at the end of the day that 
RTC 1G was satisfied with the final scope of the 
investigation? 

A Yes. 

Q Were there any areas that weren’t looked 
into that RTC IG would have liked to look into? 
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A I’m not aware of any. 

Q Who had primary responsibility RTC IG for 
coordinating the efforts of RTC 1G with regard to 
this investigation? Who headed up the investigation? 

A Well, we had the two agents that were 
working on it. We arranged the interviews with the 
RTC employees. The Treasury Department arranged the 
interviews of the Treasury employees as well as the 
White House. 

Q Who were the, who did the RTC IG agents 
report to? 

A They reported to me or Lew Sherman. 

Q What type of contact did they have with 
your during this time period? 

A Generally by phone. Occasionally in 
person, but mostly by phone. 

Q And when they contacted you, what would be 
the nature of the contact? What would be discussed? 

A Just how they’re doing, what they’re 
working on, what the schedule is. We didn’t go into 
much detail about who was saying what in the 
interviews. 
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Q Why is that? 

A We were getting the transcripts the next 

day. 

Q Getting them the next day. 

(Pause.) 

During this time period, what percentage 
of your time was spent working on the investigation? 

A I have no way of knowing. 

I was also working on the Rose Law Firm 
investigation too. 

Q Can you give me a ball park figure? 

A I really don’t know, because I would spend 
time on other things too. 

And there was one week 1 was on vacation 
from July 11th to the 15th. 

(Pause.) 

Q Who at RTC IG would you say had the most 
contact with people over at Treasury IG Office during 
the investigation? 

A The most? 

Q Correct. 

THE WITNESS: Can 1 talk to my counsel a 
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MR. O’CALLAGHAN: Sure. 

(Discussion off the record.) 

THE WITNESS: Okay, can we go back on the 

record. 

I mean, that’s a hard question to answer. 

You mean besides the agents, right? 

BY MR. O’CALLAGHAN: 

Q Correct. 

A Probably our counsel, Pat Black, or our 
Deputy IG, Steve Switzer. 

I mean, I had contacts with Kados and had 
some contacts with Cesca about Cesca but probably the 
most would have been Pat Black who was dealing a lot 
with their counsel, Francine Kemer. 

Q Can you spell that last name for the 
record? 

A K-E-R-N-E-R. 

Q Who was responsible for coordinating the 
depositions that were taken in July of ’94? 

A Well, the Treasury IG’s office arranged 

for the court reporter, and they paid for them. They 
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paid for the transcripts. And my understanding is 
the depositions, when they were done, went to the 
Treasury IG’s office first. 

Q Why did the Treasury IG’s office pay for 
the depositions? 

A Well, somebody had to pay for them, and 
they were the lead agency. 

Q Were there ever any discussions of 
splitting the cost? 

A Well, they volunteered to pay for it right 
up front. I mean there was never any question that 
they wouldn’t pay for it. They thought it was a good 
idea to do it that way and they were more than 
willing to pay for it. 

Q Do you know who the transcripts were sent 
to at Treasury IG’s office once they were completed? 

A I believe they went to Francine Kemer. 

Q What’s that belief based on? 

A That’s just what I think the way it was 
done. 

Q Were you ever told that that’s the way it 
was done? 
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A Probably, but 1 can’t recall anything 
specific. That’s just my general understanding of 
the process, the way it was working. And then one 
copy would be given to one of our agents. 

Q To any specific agent, or? 

A It would be given to Joan Dwyer or Sarah 
Herlihy who would then provide it to either myself or 
Lew Sherman. 

(Pause.) 

Q Were the witnesses of the depositions ever 
given copies of the transcripts to review? 

A They were given a copy of their own to 
review and then return it to us. 

Q Was there any specific time they were 
given copies of their own transcripts, or was it done 
incrementally? 

A It was done incrementally. 

Q And who coordinated the transferring of 
transcripts to the witnesses? 

A We did, we took care of the RTC employees. 

The RTC IG took care of the RTC employees. 

The Treasury took care of the Treasury 
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employees as well as the White House officials. 

Q Now who specifically at each agency? 

A Oh, Lew Sherman took care of it for us. 

I don’t know who did it for the Treasury 
IG, although I believe Francine Kemer may have been 
the person at Treasury. 

Q Typically how long after the depositions 
were the transcripts given to witnesses? 

A Well, I think, as I recall the first group 
weren’t given out until about July 18th or 1 9th. 

Excuse me, the ones that we gave out, RTC IG were 
given out I think it was the 1 8th or 19th of July, 
and then we got them all back within a day or two. 

I don’t know when Treasury did theirs. 

Q Do you know if it was in or around that 
time? 

A I don’t know. 

And then after that, it was incremental 
after that. 

Q Did RTC IG consider transcripts of the 
depositions taken of RTC employees to be RTC 
documents at the time? 
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MR. KRAVITZ: Could I have that question 
read back? 

(Readback.) 

MR. KRAVITZ: Just as a point of 
clarification, are you referring - as a point of 
clarification, does your question mean to refer 
specifically to the Inspector General of the RTC, or 
to the Inspector General’s office generally, or to 
Mr. Blight specifically as to? 

I mean, who’s belief are we? 

MR. O’CALLAGHAN: The first part of the 
question, what I’m addressing now is RTC IG’s belief 
or position as to — 

MR. KRAVITZ: Right, but who’s position? 

The agency generally, the IG? 

MR. O’CALLAGHAN: The lG’s Office. The 
IG’s Office. 

MR. KRAVITZ: In other words, you’re 
asking whether there was some collective opinion? 

MR. O’CALLAGHAN: If there was an 
understanding in the RTC IG’s office as to whether 
the transcripts of the depositions taken of the RTC 
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employees were considered RTC documents. 

THE WITNESS: Well, I think the 
information in the transcripts would constitute RTC 
information because, I mean, some of the RTC 
employees were discussing things that were, what’d I 
say, privileged? That the agency had never made 
public. 

BY MR. O’CALLAGHAN: 

Q And during this time period, did the RTC 
have any kind of confidentiality policy with regard 
to sharing of documents with other agencies, 
generally or specifically? 

A The Office of Investigation of RTC may 
have, but 1 don’t know. I’m not aware of what 
exactly it is. I mean, it’s not something I would 
typically deal with. 

0 During this time period, did the RTC or 
the RTC IG office have a specific agreement with the 
Treasury or the White House regarding the maintenance 
of confidentiality of RTC information provided to 
them during the course of this investigation? 

A We discussed early on about, you know, 
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writing the report. And I mean, they wanted, they 
were going to issue the report, and we had 
discussions — 

Q I’m sorry, when you said "they"? 

A They, Treasury. 

We had discussions about what their 
Freedom of Information Act and Privacy Act roles were 
in terms of, you know, what was releasable. 

Q And what were the conclusions of those 
discussions? 

A Well, when we get down to the end when we 
wrote the report, I mean, we wound up writing a 
report that had redactions to it, so that the RTC 
information had been redacted, or the privileged RTC 
information had been redacted to preserve some of the 
corporation’s privileges. 

Q During the meeting where you discussed 
confidentiality of that type of information, did you 
identify precisely what type of information the RTC 
considered to be confidential? 

A That came up fairly late in the 
investigation, when we were getting down to thinking 
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about putting out a report. I mean, that was sort of 
like the last, I would say came down to the last week 
or so of the investigation, when that kind of became 
an issue. 

Q Do you recall approximately what date? 

A The final report was issued July 29, and I 
would say a week or so before that or during, you 
know, during the - that’s as close as I can put it. 

Q Who was involved in the discussions at 
that time? 

A Pat Black. 

Q And who was she involved in discussions 
with? 

A Well, I mean primarily her, and I think 
she talked with Francine Kemer. 

Q Do you recall the specifics of their 
discussions? 

A No. I wasn’t involved in the discussions. 

Q Were you ever told what they were? 

MR. GIBSON: Let me ask a question to just 
clarify what we’re talking about here. And I think 
that what Clark is talking about is information in 
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the transcripts that RTC considered to be 
confidential for one reason or another, mostly that 
that information was privileged in connection with an 
RTC investigation. 

Is that what you’re asking about here? 

Or are you asking about whether we 
consider the transcripts themselves confidential? 

I mean I’m afraid I’m confused about where 
we’re headed. 

MR. O’CALLAGHAN: We’re talking about 
specific information in the transcripts and whatever 
information in the transcripts that they considered 
or deemed to be confidential RTC information. 

MR. GIBSON: Okay. 

MR. O’CALLAGHAN: And then, within that, 
whether that information’s considered RTC information 
in the definition of documents. It’s somewhat 
ambiguous, but the point is whether there’s 
information in the documents that the RTC considered 
belonged to them, was confidential. 

MR. GIBSON: Okay, I just wanted to make 
sure that you were responding to the right question. 
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THE WITNESS: Am I? 

MR. GIBSON: We’ll let you know. 

BY MR. O’CALLAGHAN: 

Q Do you know if during the period of June 
to July whether the RTC and the Department of 
Treasury had any differences of opinion as to what 
constituted RTC information or documents with regard 
to the information they shared? 

A I don’t know about differences of opinion. 

I mean, I remember there was discussion about things 
that had to be redacted from the transcripts in order 
for them to be included in the report. And that 
was — 

Q Do you recall whether — 

(Pause.) 

Do you recall whether in June of 1994, 

Ellen Kulka sent correspondence over to the 
Department of the Treasury identifying differences of 
opinions that the RTC had about what was RTC 
documents in certain instance versus what the 
Treasury considered? 

A Can 1 see that? 
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1 MR. O’CALLAGHAN: Yes. I’d like to mark 

2 this as Exhibit Item One I guess, and the Bates is 

3 015226. It’s a four-page document on RTC letterhead 

4 addressed to The Honorable Dennis Foreman, Deputy 

5 General Counsel, dated June 14, 1994. It’s signed by 

6 Ellen B. Kulka, General Counsel. 

7 MS. FISHER: Wait, we don’t want to mark 

8 it. 

9 MR. KRAVITZ: Let me just make comment for 

10 the record so that someone reading this transcript 

1 1 isn’t wondering where Exhibit Number One is. 

12 The security procedures of the Special 

13 Committee prohibit the attachment of exhibits to 

14 deposition transcripts. And as a result of those 

15 procedures, what we do is simply identify documents 

16 by their Bates stamp number, rather than marking them 

17 as exhibits which would then become part of the 

18 transcript. So this document will not be attached to 

19 the transcript. 

20 MR. O’CALLAGHAN: Thank you for that 

21 clarification. 

22 THE WITNESS: This is a letter from the 
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1 RTC General Counsel to the Deputy General Counsel of 

2 the Treasury. I don’t know that we’ve ever seen 

3 this. 

4 BY MR. O’CALLAGHAN: 

5 Q Just my question was, were you ever aware 

6 that this letter was ever written? 

7 A I don’t think so, but it wouldn’t 

8 necessarily come to us either, so — 

9 Q Okay. 

10 Just if I could get you to refer to the 

1 1 third page of the document, the first full paragraph 

12 reads: 

13 You are hereby formally notified that any 

14 disclosure to the White House of documents which are 

15 RTC documents is unauthorized and may jeopardize the 

16 RTC’s ability to protect our investigations, our 

17 deliberative processes, the attomey/client 

18 relationship and the privacy of third parties. 

19 Have you ever, has that notification ever 

20 come to your attention? 

21 A l don’t believe so, no. 

22 Q You’re not familiar with that statement? 
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A No, but I’ll tell you this, that Ms. Kulka 
was very aggressive in preserving the various 
privileges that RTC had over RTC documents and 
information. 

Q Would you say she was effective in 
protecting RTC’s — 

A I have no way of knowing that. I don’t 
know. 

Q Okay, thank you. 

When you say that Ms. Kulka was 
aggressive, what do you mean by aggressive? 

A She’s a lawyer, she was assertive. 

MR. KRAVITZ: Just ask Bemie Nussbaum. 

BY MR. O’CALLAGHAN: 

Q Was she effective in being assertive? 

A I don’t know. I’m not in a position to 
evaluate that. 

Q Did you ever see examples of her being 
assertive with regard to protecting RTC’s 
confidentiality? 

A Yes. She had a meeting in our office with 
the Treasury IG on or about the 28th of July. 
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Q And who was at that meeting? 

A Adair, Black, Francine Kemer and Bob 
Cesca. 

Q And you were there as well? 

A No, I was not. 

Q You were not. 

A I left the room when she got there. It 

was a meeting between her and the two IGs and the 
counsels. It was my understanding she was quite 
upset. 

Q What was she upset about? 

A Over the release of the transcripts that 
had RTC information in them. 

Q What release of transcripts with RTC 
information are you referring to? 

A The transcripts that had been released to 
the White House on the weekend of the 25th? 4th? 

23rd. 

Q Did you ever learn what she specifically 
was upset about? 

A I’ve talked to people that were at that 
meeting, but I understand she was quite angry at the 
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Treasury officials. 

Q Did you ever learn specifically what she 
was upset about? 

A I understand she was very upset about the 
transcripts being released with RTC information in 
them, but I didn’t attend the meeting. 

Q Did you ever learn specifically why she 
was upset about the release of the transcripts with 
the RTC information in them? 

A I don’t know. 

Q So you never learned that? 

A If 1 did, I don’t remember it 
specifically. 

Q When did you first learn that transcripts 
had been given to the White House by the Treasury 
regarding transcripts in relation to the 
investigation that was conducted by RTC IG and the 
Treasury IG? 

A The following Tuesday. 

Q How did you find out? 

A That would be Tuesday the 26th. 

I believe I had a telephone conversation 
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with Jim Kados that morning in anticipation of a 
meeting we were going to have in Rosslyn to work on a 
report, and I believe he told me. 

And then shortly thereafter the meeting 
that occurred in our conference room, Cesca told the 
rest of the people who were there. 

Q What did Mr, Kados specifically tell you 
on the telephone? 

A That they’d gone over, and I think he said 
on the 25th. He was pretty upset about it too, as I 
recall. 

Q Why was he upset? 

A He hadn’t been consulted about it. At 
least that’s what he told me. 

Q Why was he upset that he wasn’t consulted 
about it? 

A Because he didn’t think it should be done. 

Q Was he someone who normally would have 
been consulted about a transfer of documents of this 
nature? 

A I don’t know what the internal workings 
are of the Treasury. 
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Q Was it your understanding that he would 
have it been? 

A Pardon? 

Q Was it your understanding that he would 
have been, he normally would have been notified of a 
transfer of documents? 

A I don’t know. 

Q Did he tell you why, other than the fact 
that he hadn’t been consulted, why he was upset about 
the documents being transferred to the White House? 

A 1 don’t remember much about that 
conversation because I was in shock that it had 
happened, and I wasn’t real happy myself that that 
had happened. So we had this meeting coming up 
shortly thereafter, and figured it would get taken 
care of then. 

Q Could you try to recall whether he told 
you specifically whether he talked about the 
appropriateness of the transfer? 

A I’ve tried to recall what that 
conversation was, and 1 just can’t remember exactly 
what we discussed. It wasn’t very long. I mean, 
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more of the focus of the conversation was what were 
we going to do when they came over to our office for 
a meeting that morning in terms of working on the 
report. My interest was breaking the agents away 
from the meeting so they could work on the report. 

You know, I wanted to get his support in that. 

MR. KRAVITZ: I think I’d like a three- 
minute break when you get to a point. 

MR. O’CALLAGHAN: Yes, in another four or 
five more questions. 

BY MR. O’CALLAGHAN: 

Q Just to take you back to the phone call, 
do you recall if you had a specific response to what 
he told you? Anything you said to him? Did you give 
him your impressions? 

A I don’t remember what I said. 

Q You told me, you know, you were shocked? 

A Yes, I was. 

Q Why were you shocked? 

A It’s not something you do. 

Q Why is that? 

A Well, we had not issued the report yet. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


57 


59 

The investigation was still open. 

Q So what’s inappropriate about releasing 
the transcript before the investigation was 
completed? 

A You don’t release information prematurely 
pending the completion of the investigation, and 
given what this investigation was about, I just 
thought it was inappropriate. 

I mean this investigation was about the 
Treasury giving information to the White House, and 
here it goes again, the same thing. 

The information that was going to be 
released was going to be released in a report, and we 
had not yet written the final report. 

Q Who made the decision to send the 
transcripts over to the White House? 

A 1 have no idea. 

Q Have you ever learned? 

A It was made at Treasury. 

Q Do you know specifically who at Treasury? 

MR. KRAVITZ: 1 thought he had already 
said he had no idea. 
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THE WITNESS: Who made the decision? 

BY MR. O’CALLAGHAN: 

Q Correct? 

A When Bob Cesca came to our office, he said 
that he received a phone call on that Saturday night 
and -- 

Q Do you know who he received the phone call 
from? 

A 1 don’t recall who he said it was, but 
that the Secretary wanted the, 1 think he said wanted 
the transcripts sent over to the White House. 

And they asked whether he concurred in 
that, or would concur or would object, or something 
like that. 

Q And what did he say? 

A My understanding is that he consulted with 
his counsel, Francine Kemer, and made the decision 
they would concur. 

Q Had Treasury ever asked RTC IG whether 
they could transfer the transcripts from the 
investigation over to the White House prior to the 
release of the transcripts? 
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THE WITNESS: Can I go off the record 

here? 

MR. O’CALLAGHAN: Sure. 

(Discussion off the record.) 

(Recess.) 

MR. O’CALLAGHAN: Back on the record. 

BY MR. O’CALLAGHAN: 

Q Mr. Blight, right before we went off the 
record, I asked you, and I’ll restate the question. 

Did anyone at Treasury ask RTC IG or 
approach anyone at RTC IG about releasing the 
transcripts of the investigation before they were 
actually released on July 23rd? 

A No. 

MR. KRAVITZ: Did you mean to his 
knowledge, did that happen? 

MR. O’CALLAGHAN: Well, everything’s to 
his knowledge. 

THE WITNESS: Not to my knowledge. 

BY MR. O’CALLAGHAN: 

Q Do you know if there were any discussions 
about releasing transcripts prior to the issuance of 
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a report between the two agencies? 

A Repeat the question, please. 

Q Were there any discussions between RTC IG 
and Treasury IG about the possibility of releasing 
the transcripts prior to the end or the issuance of 
the report by OGE? 

THE WITNESS: Can 1 talk to my counsel 

again? 

MR. O’CALLAGHAN: Certainly. Off the 

record. 

(Discussion off the record.) 

THE WITNESS: In one of the early - 
Could you rephrase the question one more 

time. 

MR. O’CALLAGHAN: Could you read it back? 
(Readback.) 

THE WITNESS: Okay. Yes, there were a 
couple discussions. 

BY MR. O’CALLAGHAN: 

Q If you could say when they were? 

A In the meeting we had with the 
investigative staff I think on June 30th, it was 
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explained to us that Treasury counsel’s office wanted 
the transcripts in order to help prepare witnesses 
for the hearing. 

Our position, RTC lG’s position, my 
position was no, that the Treasury counsel’s office 
would get the transcripts when the report was out. 

Q And why didn’t you want to release the 
transcripts to help prepare the witnesses? 

A Because we were still conducting an 
investigation. And the investigation was still open 
until we issued the report. 

Q Who was at the June 30th meeting? 

A Well, I've given you those names earlier. 

Q The investigative staff? 

A Right. 

Q And who headed the meeting? 

A Well, it was in Kados’ office. 

Q So it was the investigative staff of both 
RTC IG and Treasury? 

A Right. 

And there was a general agreement on the 
investigative side that the transcripts would be kept 
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with the investigators, would not be released. 

Q That was the understanding of the 
investigators both for Treasury and for RTC IG? 

A Right. 

And my recollection was Kados was 
supportive of that. 

Q Who at Treasury wanted to have the 
transcripts in order to prepare witnesses? 

A I believe it was a guy named Schmalzbach. 

And don’t ask me to spell it. 

Q How did you hear that Schmalzbach wanted 
the transcripts? 

A His name came up in the meeting. 

Q Who brought his name up? 

A The Treasury people. 

Q Was there any more specific discussion of 
what type of preparation he wanted to use the 
transcripts for? 

A No. Not at that meeting, no. 

Then on July -- 

Q Let me ask you one quick question. 

They said they wanted the transcript to 
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prepare witnesses. Did they identify whether they 
were Treasury witnesses, White House witnesses, what 
witnesses they wanted the transcripts for? 

A Treasury witnesses. 

Q Solely Treasury witnesses? 

A That was my understanding. 

Schmalzbach, by the way, is in the general 
counsel’s office. 

Q Okay, 1 interrupted you. You were about 
to talk about the next meeting. 

A Okay, on July 5th, we had a meeting at 
Cesca’s office and that meeting, Adair, Switzer, 

Black, and myself were there from the RTC IG, and 
Cesca, Kados, and Francine Kemer were there. 

And there was some general discussion 
about what we were going to do with respect to 
interviewing White House officials and I believe it 
was Francine had been in contact with the White House 
counsel’s office, and — 

Q Is that Francine, Francine Kemer? 

A Yes. Had been in contact with the White 
House counsel’s office, and had expressed their 
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desire, the White House counsel’s office desire to 
get the transcripts. 

Q And was it expressed for what purpose they 
wanted the transcripts? 

A To prepare for the hearing. 

Q Do you know what witnesses they were 
looking to prepare for the hearing using the 
transcripts? 

A No, 1 don’t know. 

Q What else was discussed at the meeting? 

A Well, RTC lG’s position was no. 

Q And who articulated that? 

A Adair, Black, Switzer, and me. 

Q Would you say it was a firm no? 

A Yes. 

Q How specifically was it expressed? Did 
you give a reason for it? 

A We thought it was inappropriate. 

Q And what was their reaction? 

A Well, we were still in the process of 
trying to work out the White House, you know, the 
White House interviews, 1 mean, the issue had not 
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1 been, J mean, as far as we were concerned, it wasn’t 

2 going to happen. There still had to be some 

3 discussion with the White House counsel’s office 

4 about the interview of the White House officials. We 

5 still had not worked that out at that point. 

6 Q Was there any discussion of negotiating 

7 with the White House to get access to the witnesses? 

8 A There were discussions going on between 

9 Francine Kemer and one of the attorneys on Cutler’s 

10 staff regarding that. 

1 1 Q Was that Ms. Sherboume? 

12 A Right. 

13 Q And what were the substance of those 

14 discussions? 

15 A I wasn’t involved in them, so I don’t 

16 know. 

17 Q Did you ever learn what they were? 

18 A Well, we got our counsel, Patricia Black, 

19 to attend a meeting that was held later that day with 

20 it was Sherboume and Francine Kemer and I think 

21 another attorney from the White House was there, to 

22 discuss the ground rules of the interviews of the 
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Treasury officials. 

Q Did you ever come to learn what they 
discussed in that meeting? 

A I don’t have my notes. 

The White House, as I recall, the White 
House, at one point, wanted to be present at the 
interviews of not just White House people but others, 
and we said no. 

Q Why did you say no? 

A Because we were investigating the contacts 
that involved the White House and we didn’t think it 
was appropriate to have their counsel present at an 
interview of a non-White House individual. 

Q Was anyone at RTC IG surprised that the 
White House made that request? 

A I don’t know. They could request 
anything. 

Q Were you surprised? 

A But we said no. I mean, Patricia, Pat 
Black was quite assertive that our position was no, 
they couldn’t be present, and they were not present. 

And my understanding was there was also 
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some discussion about the transcripts, and our 
position was no. 

They wanted the transcripts of other 
people, other interviews because, you know, they had 
to prepare for these hearings, and it would just 
presumably save them time. 

And Pat Black’s position was that, well, 
you have a problem because, you know, we’re not going 
to provide you with the transcripts. 

Q So what was their reaction to that? 

A 1 don’t know. 

I mean, they ultimately, as far as we 
know, they weren’t going to get them. 

Q Is that why you were surprised when you 
heard that they received them on the 23rd of July? 

A Yes. 

I mean, Pat Black’s got a much better 
recollection of that obviously than I do. 

Q Was anyone at RTC or RTC 1G informed ahead 
of time that the Treasury was going to transmit the 
unredacted transcripts to the White House on July 
23rd? 
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A No, not to my knowledge. 

Q Was anyone at RTC or RTC IG’s office 
consulted about the transmittal of the unredacted 
transcripts to the White House prior to their 
release? 

A Not to my knowledge. 

Q Other than Jim Kados, did you have any 
discussions with anyone at Treasury regarding the 
handing over the transcripts without notifying the 
RTC? 

A No. 

Q You testified earlier that transcripts of 
depositions were released to the witnesses? 

A Yes. 

Q Was that done so that they could make 
corrections to the transcripts? 

A Right. 

Q Were they instructed to keep the substance 
of those documents confidential? 

A 1 believe so. 

Q How would they have been told to keep the 
substance of those documents confidential? 
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A Lew Sherman sent them to the people, and 
he put a note on them. 

We also, at the end of each interview, 
read a statement to each interviewee and asked them 
to keep the substance of the interview confidential. 

Q You said Lew Sherman put notes on the 
transcripts when he sent them to RTC witnesses? 

A I don’t know if it said anything about it 
being confidential. 

Q Did anyone at Treasury put similar notes 
on the transcripts they sent out? 

A I don’t know. 

MR. KRAV1TZ: Mike, if I could just say 
something for the record? 

I haven’t seen any of those cover letters 
that apparently were sent by Lew Sherman along with 
the deposition transcripts to the various witnesses 
who received them. 

I don’t mean to imply by that that you 
haven’t produced it, because I haven’t looked at 
every single piece of paper that’s come over here 
from the RTC IG’s office. 
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Alice also said she hadn’t seen any of 
those and 1 just would like to ask: Do you know 
whether we’ve been provided with those? 

MR. GIBSON: They certainly should have 
been. I would think that they — I mean, they’re 
contained in the White House files, the White House 
briefings case files, so I’m pretty sure they have 
been. They’re not very remarkable. They’re very 
brief transmittal memos, and 1 don’t even think that 
they all survived. 

In other words, I don’t think that, you 
know, he kept copies of every one that he may have 
sent out, to be honest with you. 

But, yes, they should have been, I’m 
certain they were included in the documents that were 
provided to the Committee. 

MR. O’CALLAGHAN: Were these handwritten 

notes? 

MR. GIBSON: No. I don’t really recall. 

I really don’t remember. 

MR. KRAVITZ: Is there anyone back at your 
office who might be able to direct us to a Bates 
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number for any of these? 

MR. GIBSON: Probably not. But I’ll tell 
you what, let me check on it, and get back with you 
with the Bates numbers for those documents, okay. I 
don’t think there’s really anybody that I can call 
that would be in a position to do that right now. 

MR. KRAVITZ: I mean, it’s obviously what 
they say and what they don’t say could become 
relevant. 

THE WITNESS: But we only gave them to the 
RTC people. 

MS. FISHER: Right. 

BY MR. O’CALLAGHAN: 

Q Have you ever come to learn that some 
unredacted transcripts relating to investigations at 
that RTC IG and the Treasury IG conducted in the OGE 
report may have been released by Treasury prior to 
July 23rd? 

A When you say released, to whom? Say it 
again? 

Q Let me restate the question. It was kind 
of hard to follow. 
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Have you come to learn that Treasury, the 
Department of Treasury released unredacted 
transcripts to anyone other than the witnesses, prior 
to July 23rd? 

A As we were preparing the draft report that 
was issued to Bentsen on the 22nd, the draft report 
did not have any exhibits, or it did not have the 
transcripts attached. And at some point, you know, 
around the 21st, I mean as we were preparing that, 
the question came up, and I don’t recall any 
specifics, but we were led to believe that the 
Treasury counsel’s office had been given the 
transcripts. 

And that was why it wasn’t necessary to, 
in the draft report, include transcripts. 

Q Do you recall how you heard that? 

A It just, it came out during various 
discussion. No, I don’t. 

Q Did you have any reaction to that? 

A Well, it surprised me. 

Q Why did it surprise you? 

A Well, because I thought we’d agreed before 
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that nothing would be released until we had a final 
report. 

Q Did anyone at RTC IG have a reaction to 
this and get in contact with people at Treasury IG 
about this? 

A I don’t remember. 

Q Did you ever hear why they might have been 
turned over to Treasury counsel’s office? 

A No. Other than that statement earlier, 
that they wanted them in order to prepare the 
witnesses, the Treasury witnesses. 

Q Did you think it was appropriate that 
Treasury counsel’s office could have received the 
unredacted transcripts at that time? 

A Say that again. 

Q Did you think it was appropriate for 
Treasury counsel’s office to receive the unredacted 
transcripts at that time? 

A Well, my preference would have been that 
they received the transcripts at the time the report 
was issued. 

Q Did you ever hear or learn that an 
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unredacted copy of the transcripts were released in a 
staggered fashion by anyone at the Treasury at the 
time they came out? 

A No. 

0 Did you ever hear that the transcripts 
were given to counsel for Treasury witnesses on July 
25th by Treasury? 

A I don’t know that. 

Q I’d like you to take a look at a document 
which is Bates stamped 014939. It’s a one-page 
document, and it’s entitled "Statement on Access to 
IG Transcripts By Witnesses." 

I’d like you to take a look at that - 

MR. GIBSON: Could I ask you what the 
origin of that document is? Is this a Treasury 
document? Or? 

(Pause.) 

MR. O’CALLAGHAN: Yes, that’s a Treasury 
document. 

MR. GIBSON: I’m sorry, Treasury or 
Treasury IG? 

MR. O’CALLAGHAN: Treasury. 
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MR. GIBSON: Okay. 

BY MR. O’CALLAGHAN: 

Q Just for purposes of refreshing your 
recollection, and if it doesn’t, let me know, but it 
reads: 

However once both the Senate and the 
Inspector General had completed their sworn 
depositions and the witnesses testimony had been 
taken under oath, we no longer felt it was 
appropriate for the Executive Branch witnesses not to 
be aware of each other’s recollections. At that 
point, commencing on July 25, we gave counsel for 
each of the Treasury witnesses, copies of all the 
transcripts of depositions of witnesses, other than 
those working at the RTC. 

Does that refresh your recollection as to 
when the counsel provided the transcripts? 

A No. 

MR. KRAV1TZ: Mike, I think for purposes 
of accuracy and fairness to the record, it ought to 
be pointed out that you omitted reading the final 
sentence of that document, and 1 think you should 
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read that in as well, since that’s part of a 
paragraph that you began reading. 

MR. O’CALLAGHAN: I’ll be happy to read 
it. 

It says: The RTC witnesses deposition 
transcripts were not made available until July 30th, 
last Saturday. 

MR. KRAV1TZ: Thank you. 

BY MR. O’CALLAGHAN: 

Q Mr. Blight, did you ever learn that the 
RTC deposition transcripts were made available to 
people at the White House before July 30th? 

A Well, Lloyd Cutler said so on television 
during the hearing. 

Q Is that your understanding as well? 

A I mean, rephrase the question? 

Q Just whether the Department of the 
Treasury would release unredacted transcripts, RTC 
transcripts on July 23rd? 

A I didn’t know about until later. 

Q But are you aware of it now? 

A Yes. You have the letter from McHale that 
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sent them over there. 

Q 1 just wanted your impression. 

In the transcripts that were provided to 
the White House by the Treasury on July 23rd, was 
there any confidential RTC information contained in 
those transcripts that was not otherwise publicly 
available? 

A I believe there was information in there 
about the criminal referrals that came out of Madison 
in some of the transcripts. I don’t know exactly 
what transcripts were provided to the White House. 

0 Well, if all the transcripts were 
provided, did any of the transcripts contain non- 
public confidential RTC information regarding 
investigations? 

MR. KRAVITZ: Why don’t you just ask him 
what the transcripts he’s familiar with contained. 

If he doesn’t know what was provided to White House, 
it’s simpler if you just ask him what the transcripts 
he’s familiar with contained. 

MR. O’CALLAGHAN: Well, my question goes 
to whether if the universe contains all the 
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transcripts and your knowledge of the transcripts 
contain that universe, if there’s any confidential 
non-public RTC information regarding investigations 
in those? 

MR. GIBSON: Off the record. 

(Discussion off the record.) 

MR. GIBSON: Yes, we can go back on the 

record. 

THE WITNESS: Again, I don’t know exactly 
what transcripts went over, but Ellen Kulka, the RTC 
general counsel’s position was that there was certain 
information in some of those transcripts that she 
considered privileged. And that’s why we then went 
through this exercise in redacting some of the 
transcripts. 

BY MR. O’CALLAGHAN: 

Q Is Ms. Kulka’s position consistent with 
the statement by Mr. Cutler that there’s no 
information in the unredacted transcripts that the 
White House didn’t already have? 

A I don’t know. 1 don’t know what the White 
House had already. 
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Q Well with regard to the unredacted 
material that Ms. Kulka considered to be privileged, 
should the White House have had that information? 

A According to Ms. Kulka, the information 
was not public. 

Q When were the redactions to the 
transcripts made? 

A The night of July 28th, the afternoon and 
the evening. 

Q Who participated in that? 

A Ms. Kulka sent three individuals to our 
office. Kevin Orr. 

Q And who is he? 

A He was an RTC attorney. 

Jack Binkley 

Q Is he an attorney as well? 

A Yes. 

And Casey Carter, C-A-S-E-Y. 

Q I’m sorry, could you? 

A Casey Carter. 

Q And the first name was? 

A Kevin Orr. 
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Q And I just want to be sure 1 get them all. 

And the other person was? 

A Jack Binkley. 

Q Thank you. 

And the three of them are attorneys, RTC 
attorneys? 

A Orr and Binkley are. I don’t know if 
Casey Carter’s an attorney. She worked in the Office 
of Governmental Relations. 

Q Did anyone else participate? 

A Well, they went through and identified 
what they considered was privileged. 

Q How did they make that determination? 

A 1 don’t know, they did it. 

And then Pat Black, the next morning, went 
through and reviewed their work, and then made her 
own determination. 

Q Were there any other steps involved in the 
process of redacting the documents? 

A No. 

0 Did Ellen Kulka tell Kevin Orr, Jack 
Binkley and Casey Carter what would constitute 
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confidential information before they went out? 

A I don’t know. 

Q Did you participate in the process at all? 

A No. 

Q Were the unredacted transcripts of 
deposition testimony used to communicate to White 
House officials or others confidential RTC 
information relating to Madison Guaranty Savings & 

Loan Association or Whitewater Development 
Corporation? 

A Could you repeat the question? 

Q Sure, it’s a long question. 

A The first part of it. 

Q Were the unredacted transcripts of 
deposition testimony used to communicate to White 
House officials or to others confidential RTC 
information relating to Madison Guaranty Savings & 

Loan Association or Whitewater Development 
Corporation? 

A The transcripts used to communicate -- not 
to my knowledge. 

MR. O’CALLAGHAN: Is it okay with you if 
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we take a five-minute break, and I’ll try to wrap up? 

MR. KRAV1TZ: Sure. 

MR. O’CALLAGHAN: Off the record. 

(Recess.) 

BY MR. O’CALLAGHAN: 

Q Mr. Blight, you produced a number of 
handwritten notes, a number of handwritten notes were 
produced to the Committee, which 1 believe were 
written by you. 

I’d like to show you a document which is, 
it’s a four-page document, it does not have a Bates 
stamp on the first page due to the copy. The second 
page is Bates stamped 025335, the second page is 
025336, and the third page is 025337, and on the top 
of the notes is the name that appears to be Dick 
Kiel, 4/25/95. 

Have you ever seen this document before? 

A Yes. 

Q And where did you see it? 

A That’s my writing. 

Q And is the writing appears in this 
document throughout your handwriting? 
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Q Does anyone else’s handwriting appear on 
the document? 

A No. 

Q Feel free to look through the whole 
document. 

When did you produce this document, when 
did you write it? 

A April 24th, 1995. 

Q What was this document prepared in 

relation to? 

A A telephone conversation. 

Q And who was the telephone conversation 
with? 

A A reporter with Associated Press. 

Q And is that reporter’s name Dick Kiel. 

A Yes. 

Q How is that spelled? 

A K-I-E-L. 

Q Going through the substance of the 
document, could you go through and decipher what’s 
written on the first section of the document under 
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the heading "Starr"? 

A Okay, what do you want me to do here? 

Q Just tell me what it references? 

A Well, Starr is referencing the Independent 
Counsel of the Treasury 1G, handled the 
Treasury/ White House contact investigation. And 
apparently they have an allegation that Kemer gave 
information to Jean Hansen. 

Q Okay. When it says they have an 
allegation, who is that referring to? 

A It would be the AP. 

Q Okay, and what was the purpose of this 
telephone conversation? 

A 1 don’t know, he just called. He was 
trying to see if I knew anything. 

Q Did you have any reaction to claimed 
information that Francine Kemer was giving 
information to Jean Hansen? 

A I had no knowledge. 

Q Did you have any reaction to the 
statement? 

A 1 tried to play very neutral when I talked 
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to him. 

Q But did you have any personal reaction 
that you maybe conveyed to Mr. Kiel? 

A That I conveyed to him? 

Q That you might not have conveyed to him? 

A 1 don’t know. I had no reaction. 

Q Do you have any reason to believe that 
that assertion might be true? 

A I have no basis to say that. 

Q Okay, it says Kiel has memo Cesca. What 
does that refer to? 

A Cesca wrote a memo, Francine Kemer worked 
for the Treasury general counsel, and he wrote a memo 
basically trying to wall her off and maintain her 
independence as his counsel in the investigation. 

I’m sure you all have that document. 

Q Was there any specific reason that he 
brought that up, that he had that memo? 

A He was just curious about it. 

Q So he’s asking questions about the memo. 

A Yes. 

Q What type of questions was he asking you? 
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A He was making more of an observation than 
a question, that he just thought it was strange, a 
strange document. 

Q Did he say why he thought it was strange? 

A He may have, but I don’t remember. 

Q Could you read the next two lines that 
appear there after Kiel has memo Cesca’s. 

A Republican staffers gave paper? Well, I 
don’t recall what that means. 

Q Okay, and then the next line. 

A Altman had advance info re what? 

Q Do you know what that refers to? 

A No. 

Q Okay. 

Then there seems to be another section of 
the note. Could you read what that says? 

A Treasury Pat Black raised questions re 
Kemer’s role. 

Q And what does that refer to? 

A We had, Pat Black and RTC 1G had questions 
about her role in the investigation. 

Q And what were those questions? 
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A About her independence, since she was an 
employee of the Treasury general counsel’s office as 
opposed to being an employee of the Treasury IG. 

0 Did RTC IG believe that she was not a part 
of — she did not have sufficient independence 
because she was part of the Treasury general 
counsel’s office? 

A Yes. 

Q Did she behave, or were there any 
instances where Treasury IG believed that Kemer 
didn’t act with the requisite independence that they 
would have liked her to? 

A Treasury IG? 

Q No, RTC IG? 

A Repeat the question, if you will. 

Q Was there ever a time that Kemer’s 
behavior indicated that she didn’t have the requisite 
independence that she needed to have in the role that 
she’d been put in? 

A That’s a difficult question, and Pat Black 
had most of the dealings with her. 

Jim Kados, on numerous occasions, 
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expressed concerns about what Francine Kemer was 
doing relative to her role. 

Q What specifically did he express? 

A Well, her independence from the Treasury 
counsel’s office. 

Q Did he cite any specific examples of 
behavior that caused him this concern? 

A I believe he did, but I really don’t 
remember them right now. I mean, it’s not something 
— 1 don’t remember. 

Q Do you recall whether there was anything 
direct relation to the investigations that you were 
conducting? 

A Yes. Yes, we were concerned about her 
role. 

Q But were there any specific instances in 
connection with the investigation that caused your 
concern? 

A Well, early on, it seemed like she was an 
advocate for the White House. 

Q And what caused you to come to that 
conclusion? 
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A Well, during the discussion regarding the 
transcripts, okay. 1 mean, she wanted, initially 
wanted to allow the White House to get the 
transcripts. She wanted to allow having White House 
counsel present during the interviews. 

You know, we thought we had beat that 
back, and it did not happen. 

Q Were there any concerns regarding her role 
in connection with the handing over of transcripts to 
the White House? 

A Cesca said that he had consulted with her. 

Q What did he say that she had said? 

A She defended it. She thought it was okay. 

Q Had she approached him about it, or did he 
approach her about it? 

A It was my understanding after he received 
the call on that particular Saturday, he called her. 

Q Did she participate in the actual 
transferring of the documents to the White House? 

A 1 don’t know. 

There was also concern about her 
relationship with the general counsel’s office, since 
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that’s where she worked. 

Q And what were those concerns? 

A And whatever communication might be going 
on there. 

Q That she might be communicating Treasury 
IG information and RTC IG information? 

A Potentially information about the 
investigation, but you’ll have to get that from 
Kados. 

Q Did you ever hear that she did indeed 
communication information about the investigations to 
Treasury general counsel’s office? 

A I don’t remember. 

Q Did she have a role in transmitting 
unredacted transcripts to Treasury general counsel’s 
office before the report was released? 

A I don’t know. 

0 So with regard to that portion of the 
document, did you have any other specific 
conversations with Dick Kiel with regard to questions 
that Black had about Kemer’s role? 

A There was no detailed discussion here. I 
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mean, this was just a statement he made. 

Q Did you agree with it or? 

A 1 was noncommittal. 

Q And if we could go to the next section. 

Could you read what that says? 

A Francine denies anything inappropriate. 

Kiel called Francine today. She was defiant. 

Blustered on 15 minutes of denial in the context of 
her role, vigorous defense of her role. 

Q What does that reference? 

A He apparently talked to her. 

Q And he told you that’s the way she acted? 

A Right. 

Q Behaved? 

A Right. 

Q How about the next section? 

A People in Treasury have told Kiel the 
investigation was compromised. Somebody called Kiel 
two weeks ago to look in -- whatever, okay. 

Q That’s cut off. 

Did he relate to you who in Treasury told 
him that the investigation had been compromised? 
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A No. 

Q Did you ever find out who had told him? 

A No. He’s not going to tell me. 

Q What was the purpose of him - 
Did he state to you the purpose, what 
purpose he had in relating this information to you? 

A Probably to see what my reaction was. 

Q But did he tell you? 

A What? 

Q Did he tell you what his purpose was? 

A No. 

Q Was there a stated purpose of the 
conversation? 

A I think I already answered that, didn’t 1. 

He was just calling to theorize on some things, I 
believe. I don’t know. 

Q If you would go to the next page of the 
document, 025335, could you just read the top portion 
of that? 

A Which one? 

Q The second page of the document, page 

025335. It’s kind of hard to read, but it’s got a 
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circle on the top with it looks like a 2. 

Could you just read the top portion of 

that? 

A Trying to write today? No. 

Q What does that refer to? 

A Was he going to try and write a story that 

day. 

Q And the next section? 

A Friend information he’s gathered wife auto 
accident next week. 

Okay, apparently he was calling on behalf 
of a friend whose wife had been in an accident. 

Q Okay, and how about the next section? 

A Meeting Cesca had at Treasury, who he 
talked to. Independent Counsel asked me not to talk 
about it Cesca told Kiel. 

Q Do you know what that refers to? 

A I guess Kiel had called Cesca and the 
Independent Counsel told him not to talk about this. 

Q And then could you read the next portion? 

A Nothing we can do to remove Francine from 
the case. 
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Q What does that refer to? 

A I don’t remember. I don’t remember. 

Q Does the "we" refer to you or do you know 
who the "we" refers to? 

A It would refer to Treasury people. 

Q So was that one of your statements or his 
statements? 

A I think what that refers to is the fact 
that Kiel had the memo walling her off, and Cesca’s 
comment was there was nothing we could do to remove 
her from the case. 

Q Okay, and did he say why, the reason Cesca 
gave for saying that there was nothing they could do 
to remove Francine from the case? 

A No. 

Q Did you ever learn? 

A No. 

Q Let’s go to the next section. 

If you can read that? 

A Not under oath. Let’s see. Kiel has 
information Francine didn’t want White House staff 
put under oath. 
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Q Did he relay to you what information that 
was? 

A No. 

Q Did you ever come to find out? 

A Not what information he had, although that 
1 believe was probably one of the early discussions 
that we had on how the investigation was going to be 
conducted. 

Q Do you recall if that was one of the 
provisions that Kemer wanted to have as part of the 
investigation? 

A I don’t recall that specifically. 

Q Do you recall ever having discussions 
about not putting White House staff under oath? 

A Well, not specifically, but our position 
was that we were going to be put everybody under 
oath. 

Q So if that was part of it, that’s 
something you would have objected to? 

A Yes. 

We were going to treat everybody the same 
way. 
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Q If you could read the next section. 

A Covered relationship ethics guidelines 
memo of understanding, can’t investigate your boss, 
question mark, was a Chinese wall okay for Francine. 

Q What does that refer to? 

A That refers back to the memo. 

Q The Cesca memo? 

A Yes. 

Q Okay. 

A That’s right. That’s why he thought the 
memo was screwy because he didn’t think you could 
conduct an investigation of your boss. And Jane 
Hansen was her boss ultimately. 

Q I’d like to draw your attention to the top 
of the next page, which has the letter three on the 
top. It’s Bates stamped 025336, and I’d like you to 
read the first section of that, if you could, 
starting with ’’Cutler" down to I guess what looks 
like it says "led to believe with McHale’s letter." 

A Cutler needed to get testimony ready. His 
public pronouncement wasn’t true. AP says Cutler had 
transcripts way early, five, six weeks early of 
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hearing well in advance, not two, three days as led 
to believe with McHale’s letter. 

Q Is that something that Mr. Kiel said to 
you? 

A Yes. 

Q Have you ever come to learn that that was 
true? 

A No. 

Q Have you ever heard it was true? 

A No. 

Q Did he tell you what his source of 
information was? 

A No. 

Q Was he again just looking for your 
reaction? 

A I don’t know. 

Q Did you have any comment when he made 
that? 

A No. 

Q Okay, could you read the next section. 

A Transcripts went over to the White House 

piecemeal because we were doing. 
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Q What’s that underneath. There’s an arrow 
also below "piecemeal.” 

A I think that’s when he indicated a 
colleague had information, AP has every indication 
things went over early. 

Q Did you have any indication that the 
transcripts went over to the White House in a 
piecemeal fashion? 

A Did I have any indication? No. 

Q No. 

Did you ever learn that they were? 

A No. 

Q Okay, then go down to below the 76 
section. It says things in the office, I think, or 
if you could read what that says? 

A Things in her office, Francine said to AP 
that she had copies of transcripts. 

Q And is there a date after that? 

A It says 6/18. 

0 Do you know if that was true? 

A 1 don’t know. 1 mean, the transcripts 
were delivered to her, but the 6/18 date wouldn’t be 
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true because we hadn’t even started the investigation 
at that point. 

Q I’d like to have you take a look at a 
document that’s Bates stamped the first page is 
25320. 

A This is not my document. 

Q Okay. How about the second page is 
025232, and 025333. 

A Yes, 32 and 33 are. 

32 is Pat Black’s. 

Q Have you ever seen that before, that 
025320? 

A No. 

Q Let me direct your attention to pages 
025332 and 025333. 

Have you ever seen that document before 
the one I just identified? 

A Yes, it’s mine. It’s my writing. 

Q Does anyone else’s writing appear on the 
document? 

A No. 

Q What is 025332 and 025333? 
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A It’s another conversation with Kiel. 

Q And these are your handwritten notes? 

A Yes. 

Q Can you read what the first section says 
there? 

A Francine says she never would not have 
suggested — basically it says that she never 
advocated not interviewing the White House people 
under oath. 

Q Was that something she told to Kiel? 

A Right. 

MR. KRAVITZ: You mean that that’s 
something Kiel reported her as having said? 

THE WITNESS: Right. 

BY MR. O’CALLAGHAN: 

Q Okay, and I’d like to draw your attention 
to a section of the document that has an asterisk if 
you can read that portion of the document? 

A Francine insists Pat Black handled 
distribution of transcripts to witnesses. Did not 
give transcripts to anyone who was not an 
investigator. 
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Q Do you know if those two statements are 
true? 

A Well, this is what Kiel says she told him. 

Q Okay. Do you know did Pat Black handle 
the distribution of the transcripts to the witnesses? 

A Not to my knowledge. 

Q And did Kemer ever give transcripts to 
people other than investigators? 

A I believe she did. 

Q Who did she give them to? 

A I believe she was handing them out to the 
Treasury people who were interviewed and their 
lawyers. 

Q I’d also like to take a look at a three- 
page document. The first page doesn’t bear a Bates 
stamp, but the second page does, it’s 025329 and the 
page following is 025340. 

Have you ever seen that document before? 

1 think it’s 25340, on the third page, and 
25329 on the second page. 

It’s a three page document, it’s 
handwritten notes, and it appears to say Kados on the 

top of it. 

Have you ever seen this document before? 

A Yes. 

Q What is this document? 

A What is it? It’s a telephone conversation 
I had with Jim Kados on April 3, 1995. 

Q And is all the writing on this document 
your writing? 

A Yes. 

Q What was the subject of the conversation? 

A He called me and there are several things. 

Q Are there any items here related to the 
investigation being conducted by RTC IG on behalf of 
OGE? 
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A Do you want to rephrase that question? 

Q Sure. 

Does this document reflect any discussions 
that occurred between you and Mr. Kyles regarding the 
RTC IG-Treasury 1G investigation being conducted on 
behalf of OGE — that was conducted on behalf of OGE in 
July of 1994? 

A Could I go off the record for a minute? 

MR. O’CALLAGHAN: Sure. 

(Discussion off the record.) 

MR. O’CALLAGHAN: We can go back on the 

record. 

MR. GIBSON: If I could interject, the 
document appears to relate entirely to a description 
by Mr. Cottos of the Independent Counsel’s 
investigation as it related to the Treasury 
Department. 

As we said earlier, we did not think we 
were going to discuss the Independent Counsel’s 
investigation or the Independent Counsel’s 
activities. 

If you want us to get into that, why don’t 
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you rephrase the question. 

BY MR. O’CALLAGHAN: (Resuming) 

Q Well, I would like to direct your 
attention to the bottom of the first page. If you 
could read from the bottom of the first page where it 
says "IRS" to the top of the next page where it ends 
with a box with an "IC" in it. Tell me what that 
says, and what that refers to. 

THE WITNESS: Well, that refers - 

MR. GIBSON: Those refer to the 
Independent Counsel but, Clark, go ahead and read it. 

MS. FISHER: Let’s go off the record a 

second. 

(Discussion off the record.) 

MR. O’CALLAGHAN: Back on the record. 

BY MR. O’CALLAGHAN: (Resuming) 

Q I want to ask you a question on the first 
page. There is a statement made there in the first 
person there. It says: "I printed out E-mail’s 
complaining about Francine." 

Is that a statement attributable to you? 

A No. That is a statement attributed to 
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Cottos. 

Q Okay. 

A It is almost a quote. 

Q And on the top of the next page, 02539, 
the first line says, "Why not turned over 1C". Is 
that a note made by you? Or is that a comment made 
to you by Cottos? 

A That would be a note made by me. 

Q What is that referring to? 

MR. GIBSON: Again, that deals with the 
Independent Counsel. Do you want to rephrase that 
question? 

BY MR. O’CALLAGHAN: (Resuming) 

Q Mr. Blight, I guess on the third line on 
that page it looks like it says "anything seven named 
in," and then underneath that it says "on point" and 
then another circle "Whitewater, White House 
contacts." 

Do you know what the "seven" refers to 

there? 

A That’s not a "7" it is an "F". 

Q What does that refer to? 
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A "Francine. 

Q Does that refer to anything in connection 
with the RTC IG or Treasury IG investigation in 
connection with the OG report? 

A Let me talk to — go off here again. 

(Discussion off the record.) 

MR. O’CALLAGHAN: Back on the record. 

THE WITNESS: What was the question? 

BY MR. O’CALLAGHAN: (Resuming) 

Q The question I asked was whether anything 
"F" named in "not turned over on point" section 
referenced the RTC IG or Treasury IG investigation in 
connection with the OG report. 

(Pause.) 

If you are having trouble with that 
question, 1 can ask another question. 

MR. KRAV1TZ: Could 1 just suggest? 

MR. O’CALLAGHAN: Sure. 

MR. KRAV1TZ: We certainly would not 
object if this question were asked: Did Mr. Cottos 
or anyone else ever tell you that anyone at the 
Department of Treasury directed that certain relevant 
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and responsive documents not be turned over to the 
Independent Counsel’s office on this subject? 

THE WITNESS: Yes. 

BY MR. O’CALLAGHAN: (Resuming) 

Q When did he tell you that? 

A On April 30th. 

Q Is that reflected in this document? 

A Yes. 

Q Who did he say directed that certain 
relevant documents not be turned over? 

A Well, I’m not sure. 

The process was that, as I understand it, 
that the IRS Inspections Division gathered up 
documents and they were reviewed by a Rick Doery who 
was an attorney who worked for Francine Kemer, and I 
guess who works as one of the counsels for the 
Treasury IG. 

Q Was he directed not to turn documents 
over? 

A 1 don’t know. 

Q Do you know if anyone else was directed 
not to turn documents over? 
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A I don’t know. 

Rick Doery is the only name that was 
mentioned. 

Q Did he identify what responsive documents 
were identified as not to be turned over? 

A E-mails that he had written complaining 
about Francine Kerner. 

Q Doery had directed him not to produce 
those? 

A Had directed him? 

Q Correct. 

A That 1 don’t know. 

As 1 said, my understanding was the 
documents had been gathered up by the IRS Inspections 
Unit and turned over to Doery. 

Q This was the universe of E-mails that had 
negative things about Francine in them? 

A You’ll have to ask Cottos. 

Q Is that your understanding, unspoken? 

A I don’t know about "universe." 

Q But it is your understanding that the E- 
mails that have been gathered that have negative 
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1 things about Francine in them were directed not to be 

2 produced? 

3 Is that correct? 

4 A That is my understanding. 

5 Q On the bottom it says, "Cottos took 

6 copies, notes.” 

7 What does that refer to? That is at the 

8 bottom of the first page. 

9 A He had his own copies and notes. 

10 Q Copies of notes of what? 

1 1 A Copies ~ he had his own copies of E-mails. 

12 Q And what notes is that referring to? 

13 A Just notes. 

14 Q Notes that he kept in the daily course? 

1^ A I don’t know. He didn’t elaborate. 

16 Q What was the reason - did he give you a 

17 reason for why these documents were directed not to 

1 8 be turned over? 

19 A No-No. 

20 Q Did you ever learn if these documents that 

21 were not turned over were withheld? 

22 A Can we go off the record again? 
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1 MR. O’CALLAGHAN: Off the record. 

2 (Discussion off the record.) 

3 MR. O’CALLAGHAN: Could you read the 

4 question back? 

5 THE REPORTER: "Q What was the reason — 

6 did he give you a reason for why these documents were 

7 directed not to be turned over?Did you ever learn if 

8 these documents that were not turned over were 

9 withheld?" 

10 THE WITNESS: It’s the next question. 

1 1 MR. KRAV1TZ: Let me just rephrase the 

12 question. The question is: To your knowledge, were 
1 j these E-mails ever produced to the Independent 

14 Counsel’s office? 

15 BY MR. O’CALLAGHAN: (Resuming) 

16 Q Did you ever learn why the documents were 

17 withheld from being produced to Independent Counsel? 

18 A No. 

19 MR. KRAVITZ: Well, wait. I think you are 

20 jumping the gun. I am not sure that there was 

21 testimony that they were withheld. 

22 BY MR. O’CALLAGHAN: (Resuming) 
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Q Why they were directed not to be turned 
over to Independent Counsel? 

A No. 

Q Did you ever have any subsequent 
conversations with anybody regarding the subject? 

A No. 

Q If 1 could just ask you to look at the 
last page of this document, 025340, in the middle of 
the page there is a flow chart. It says — if you 
could tell me what it says there? Something "1C" 
then "scope" "OG" and "Switzer". 

A That’s what it says, but 1 have no 
recollection of what that would mean. 

Q Then down below there is a reference to, 
it says "Ed Knight" and then it says "How dare you 
tell" — Could you tell me what that says? 

A "How dare you talk to my employees that 
way." 

Q What does that refer to? 

A Cottos told me that Ed Knight made this 
statement to the new IG, Valerie Lau, and it has 
something — and I do not remember exactly what it was 
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in reference to, but Treasury — 1 believe that Valerie 
Lau wanted to have her counsel and not part of the 
Treasury’s IG — or not part of the Treasury’s General 
Counsel Office. 

And there was some negotiation or 
something going on between her and Knight. And 1 
believe Knight is the current general counsel -- 

Q What time period was this? 

A I don’t know when this was in relation — it 
was prior to the call, but 1 don’t know when. 

Q Okay. 

A 1 believe that Valerie Lau had questions 
about Francine, and somehow Knight got into it. And 
Knight made this — according to Cottos, Knight made 
this statement to Valerie Lau. 

Q Do you recall which statements were 
regarding Francine? 

A It’s relative to something that Valerie 
Lau had said to Francine, but I don’t know what it 
was. 

Q Was it in connection with the 
investigation? 
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A I don’t know. 

Q Mr. Blight, did you have any involvement 
in any of the determinations that resulted in Richard 
lorio, Lee Ausen, and Jean Lewis being put on 
administrative leave? 

A Any involvement in the determinations? 

Q Correct. 

A No. 

Q Did you have any involvement in the issue, 
in your capacity? 

A At some point after the had been put on 
administrative leave, the RTC Legal Division 
requested that the OIG conduct an investigation. 

Q Were you requested to conduct the 
investigation? 

A They asked that we do it. 

We asked the RTC Legal Division for ~ we 
received a memo outlining some general obligations. 

We asked then for some specific information to 
support their allegations. 

They had been out in Kansas City doing a 
review and we wanted that material before we did 
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anything. 

It took them three weeks, I believe, to 
get the information to us. 

Q I’m sorry? Who is "they"? 

A The RTC Legal Division. 

Q And who was involved in putting that 
information together? 

A Andrew Tomback, and I believe Thomas 
Heinz. 

Q Okay. 

A And when we received the information, we 
had some conversation with the Independent Counsel’s 
office, and I have deferred doing anything since. 

Q Had you started an investigation of the 
matter? 

A No. 

We were waiting to get the material from 
the Legal Division before we started anything — 
started an investigation. 

Q And have you since initiated any 
investigation? 

A Let me add also one thing. The Legal 
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Division asked us to investigate. We also received 
letters from the attorneys for two of the three 
people asking that we also conduct an investigation. 

MR. GIBSON: Let me ask a question to 
clarify: Did we open an investigation? 

THE WITNESS: Yes. Yes. 

MR. GIBSON: But did we conduct any 
investigative work? 

THE WITNESS: No, because we were waiting 
for the material from the Legal Division. 

BY MR. O’CALLAGHAN: (Resuming) 

Q Who opened the investigation? 

A Well, it would have been Pat Noble’s 
office. I mean, his office is the one that would 
have been assigned the investigation to conduct. 

Q Okay, you say one was open but one wasn’t 
conducted? 

A Well, we numbered a file. Okay? We 
opened a file. But we did not conduct — we have not 
conducted any investigation to this point. 

Q Did you review the materials that you got 
from Kansas City regarding the investigation of those 
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three individuals? 

A Yes. 

Q What was your impression of the materials 
you acquired? 

A Do I have to answer that question? 

I mean, I think it is premature to make 
any judgment or — 

Q Well, you said you asked for additional 
materials. Is that right? 

A Right. 

Q And why did you ask for additional 
materials? 

A Because they had been — some people had 
been in Kansas City doing a review, and we wanted 
that material, the results of that review, before we 
began an investigation. 

Q Who had been conducting the review? 

A A lawyer in the legal division by the name 
of Tom Sarisky. 

Q How do you spell that? 

A S-A-R-I-S-K-Y. He is a lawyer who deals 
with personnel issues, and an employee — an individual 
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from the Office of Personnel by the name of Randy 
Mendelssohn. 

Q What was the purpose of that review? 

Was it in the normal course? 

Was it initiated as a result of certain 
events that had occurred? 

A I don’t know what the purpose of that 
review was at this point. 

Q Was it a special review? Or was it a 
review that was done in the ordinary course? 

A I don’t know what the purpose of the 
review was at this point. 

Can we go off the record a moment. 

MR. O’CALLAGHAN: Sure. We’re off the 

record. 

(Discussion off the record.) 

MR. O’CALLAGHAN: Okay. Let’s go on the 

record. 

THE WITNESS: Could you re-read the 
question? 

THE REPORTER: "Q Was it a special 
review? Or was it a review that was done in the 
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ordinary course? 

THE WITNESS: Could you rephrase it one 
more time? 

MR. O’CALLAGHAN: I will attempt to. 

BY MR. O’CALLAGHAN: (Resuming) 

Q You stated that before conducting an 
investigation into the issue of the administrative 
contacts, you said a review was being conducted? 

A (Nods in the affirmative.) 

Q And 1 asked you what the purpose of the 
review was. 

A Okay. Part of what we would look at would 
be what the purpose of the review was. 1 don’t know 
what the purpose was at this time. And we would 
evaluate later what the purpose was. 

Q Was there any specific reason why you were 
looking at the purpose of the review? 

A Because of the letter that we received 
from the — or the letters that we received from the 
attorneys for two of the three people that had been 
put on leave. 

Q And what did those letters say? 
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A 1 have not looked at the letters recently 
and I do not recall specifically, but I believe they 
were placed on administrative — the employees were 
placed on administrative leave improperly. 

Q That was the claim made in the letters? 

A Right. 

MR. O’CALLAGHAN: Okay. We have no 
further questions at this time. 

MR. KRAVITZ: Let’s go off the record for 
just a minute to discuss our schedule. 

(Discussion off the record.) 

EXAMINATION 

MR. KRAVITZ: Let’s go on the record. 

BY MR. KRAVITZ: 

Q Mr. Blight, I think as you know, my name 
is Neal Kravitz and I am counsel to the Democratic 
Members of the Special Committee. 

1 am going to ask you some questions, some 
in areas that have already been covered and some in 
some partially new areas. 

I want to start just generally by asking 
you questions about the redaction process that took 
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place relating to the deposition transcripts of RTC 
witnesses in late July of 1994. 

Now you testified earlier this morning 
that you were not involved in the process of 
redacting those deposition transcripts. 

Is that right? 

A That’s correct. 

Q And when you say that you were not 
involved, what you mean is that you were not involved 
in the determination of what type of information 
would be redacted from those transcripts? 

A That’s correct. 

Q And you also were not involved in the 
actual physical redacting of the transcripts? 

A That’s correct. 

Q Despite your lack of involvement in that 
process, are you generally familiar as you sit here 
today with the type of information that was redacted 
from the transcripts of deposition of RTC witnesses? 

A Only very generally. 

Q What is your general understanding of the 
type of information? 
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A Well, it was privileged information 
related to criminal referrals out of Madison. 

Q When you use the term "privileged 
information," what do you mean by that? 

A That is a term that the RTC Legal Division 
has used, and our lawyers use. It is information 
that has not been made public. 

Q And what is your understanding of what the 
phrase "information that has not been made public" 
means? 

Does that mean information that has not 
formally been made public by the RTC as an official 
matter? 

A Yes. 

Q Let me give you, or ask you a hypothetical 
question. Let’s say there was some information that 
was privileged under the definition that you just 
gave that was leaked without authorization to the 
press but had never been divulged as a formal matter 
by the RTC. Would that information remain 
"privileged" as you used that term? 

A Well, if it was improperly released 1 
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think it potentially could be still privileged. It 

kind of depends on what the nature of the information 

is. 

Q Have you reviewed the redactions that were 
made in the transcripts in late July 1994? 

A 1 haven’t reviewed all of them, no. 

Q Have you reviewed any of them? 

A Very little. 

Q Are you familiar with the fact that 
primarily what the redactions are redactions related 
to say the number of criminal referrals that were 
made by the RTC to the Department of Justice in the 
fall of 1993? 

A 1 believe that’s correct. 

Q And your belief that that is correct is 
based on your limited review of the redactions? 

A Right. 

Q Now you are aware that as of late July 
1994 the number of criminal referrals sent over by 
the RTC to the Department of Justice in the fall of 
1993 was information that had been leaked and 
reported in the press, are you not? 
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A I don’t know that with certainty. 

I don’t know that with certainty; I don’t 

know. 

Q Are you aware of the fact that it was 
known publicly as of the summer of 1994 that the RTC 
had sent nine criminal referrals back in the fall of 
1993? 

A I don’t know that it was in the press, 
that number. 

Q What do you know about that? 

A I don’t — I know that there were referrals 
that were sent. That was in the press. I don’t 
know, or I don’t recall that the number was 
mentioned. 

Q But let me just - just to be clear, assume 
for the purposes of this question — and I understand 
that you do not know that assumption to be correct - 
but assume for purposes of this question that the 
number nine relating to the number of referrals had 
been reported to the press, and assume -- reported in 
the press - and assume that that information had been 
provided to the press without authorization by the 
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RTC. 

Am 1 correct that that number of criminal 
referrals still would be considered privileged under 
your definition of that term, even though the 
information was available to the public? 

A 1 believe it would be. I mean, that is 
where I would be consulting with the lawyers. 

Q But your understanding is that it was that 
type of information, the number of criminal 
referrals, that was redacted as being privileged from 
those transcripts? 

MS. FISHER: That is a total 
mischaracterization of his testimony. 

THE WITNESS: I think that - I mean there 
may have been — you know, I don’t want to speculate. 

I would have to go back and review the transcripts. 

I haven’t looked at the transcripts since July of 
’94; okay? 

So, I mean there may be other things that 
were redacted other than just the number. 

BY MR. KRAVITZ: (Resuming) 

Q Why was it that you were looking at the 
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transcripts in July of 1994? 

A We were writing the report. 

Q So you were involved in drafting — 

A The report. 

Q And you looked at the transcripts before 

or after they were redacted? 

A Before. 

Q So did you ever look — 1 believe you 
testified earlier that you have looked, at least in a 
limited fashion, at the redacted transcripts? 

A Yes. 

Q When did you do that? 

A After they were redacted. I mean, they 
were redacted July 28th. So sometime after that. 

Q Was it before or after the report was 
issued? 

A The report was issued on the 29th. So it 
would have been after that. 

Q So you looked at the redacted reports not 
as part of the process of drafting the report — 

A No. 

Q - but as part of some other process? 
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A Yes. 

Q What was that? 

A Just sort of flipping through the 
transcripts. 

Q For the purpose of what? 

A No particular reason. 

Q Just to see what had been redacted? 

A How much. More to see how much black was 
across them. I didn’t sit down and compare the 
original with what was redacted. 

Q You looked at the redacted copies just to 
get a sense of how much stuff — 

A Right. 

Q — had been blacked out? 

A Right. 

Q And what was your sense of how much stuff 
had been blacked out? 

A Not very much. 

Q Other than the number of criminal 
referrals that were sent to the Justice Department, 
what type of information, if any, was blacked out as 
far as you know? 
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A I believe some names may have been blacked 
out. 

Q Names of what type of people? 

A Other potential defendants. 

Q So it is your understanding, at least to 
the extent that you can remember, that the 
information that was redacted by the RTC was the 
number of criminal referrals that were sent from the 
RTC to the Justice Department; names of potential 
defendants; is there anything else that you can 
remember based on your review of the type of 
information that was redacted? 

A I would have to go back and review the 
stuff. I really cannot answer these questions about 
what was redacted with any certainty because I have 
not reviewed this material in well over a year. 

Q Do you know whether anyone at the RTC came 
up with any standards by which the redactions to 
those transcripts should be made? 

A No, 1 don’t know. 

Q Who was directing the redactions? 

A There were three people that Ellen Kulka 
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sent over. 

Q And you just do not have any information 
about whether any standards were drafted that should 
be applied by the people that were actually doing the 
redaction? 

A I don’t know. Then our counsel, Pat 
Black, reviewed them the next morning. 

Q And you don’t know what standards Pat 
Black had in her mind while she was reviewing these 
redactions? 

A She told me that she would redact less 
than what they wanted, and we redacted less than what 
they initially wanted. 

Q So Pat Black told you that some of the 
information in the transcripts that the RTC people 
had marked as being privileged, she actually thought 
should be provided? 

A Correct. 

Q And your testimony is that Ms. Black had 
the final say on this? 

A Right; yes — well, I believe she also 
talked to the Legal Division about her concerns in 
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those particular areas. 

Q What type of information did the Legal 
Division people think should remain privileged, but 
Ms. Black thought did not need to remain privileged? 

A I don’t know. 

I don’t know. 

Q When were the unredacted transcripts 
provided to the White House? 

A (Pause.) 

I don’t know. 

Q Well, you were told at some point that the 
transcripts had been provided to the White House; 
correct? 

A Transcripts were provided via that McHale 
letter on the 23rd. 

Q Okay, so your understanding — 

A But that was before the redacted 
transcripts — 

Q — your understanding is that the 
unredacted deposition transcripts were provided by 
the Department of the Treasury to the White House on 
July 23, 1994, 
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Is that correct? 

A Which ones? 

Q The unredacted transcripts. 

A That’s based on the McHale letter. 

Q But that is your understanding? 

A Correct. 

Q Now on July 23rd, nineteen ninety — well, 
let me back up. 

Articulate for us, if you can, what your 
concerns were when you learned that unredacted 
deposition transcripts had been provided to the White 
House? 

A The investigation had not been completed. 

Q Why did that cause you concern? 

What were you afraid might happen? 

A Well, depending on what further interviews 
we had to do, I mean people would have the advance 
information of what others had said. 

Q Anything else? 

A I thought it was very important in this 
particular case, given the profile of the case, that 
we follow what 1 would consider our standard 
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procedures to be; and that we issue the report, and 
we have whatever supporting documentation released at 
that time and not before. 

Q Were there any other concerns that you had 
as a result of the unredacted transcripts being 
released to the White House, other than those two you 
just mentioned? 

A No. I mean, not at that time. 

Q To this day, are there any other concerns 
that have struck you about that, about the release of 
those unredacted transcripts to the White House? 

A Well, yes. You can add in the fact that 
they were unredacted. I mean, 1 had not focused on 
that at that particular time. 

Q Let me just ask some questions related to 
those concerns. 

On July 23rd, 1994, what was the status of 
the deposition process being conducted by your office 
and the Treasury lG’s office? 

A The "status of the deposition process"? 

Q Were the depositions completed? 

A 1 believe we still had an interview we 
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wanted to do of — 

Q Mr. Ludwig? 

A — of Mr. Ludwig. 

Q Now Mr. Ludwig is the Comptroller of the 
Currency; correct? 

A Right. 

Q Mr. Ludwig did not work at the White 
House? 

A Right. 

Q Do you have any evidence that any of those 
unredacted transcripts that were provided to the 
White House on July 23rd even made their way to Mr. 
Ludwig before he was interviewed by the lG’s office? 

A No. 

Q And you have no reason to believe that 
happened, do you? 

A No. 

Q So would you agree with me that this first 
concern that witnesses who were subsequently to be 
interviewed as part of the investigation might have 
access to other witnesses’ transcripts, was not a 
concern that ever came to pass? 
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A No, 1 would not agree with that because 
Mr. Ludwig may have mentioned other people that we 
may have to interview, and they might have been at 
the White House. 

Q Okay. 

Well, did that happen? 

A No. 

Q Did any other White House witnesses get 
interviewed by your office, or the Treasury IG’s 
office, after July 23rd? 

A No. 

Q So there was -- in fact, there was no 
problem with White House witnesses testifying as part 
of the investigation after having had an opportunity 
to review other witnesses’ transcripts? 

A That is a long question. 

Could you rephrase it? 

Q Let me ask it open-ended. 

Did any White House witness -- any White 
House official get deposed by your office or the 
Treasury IG’s office after those unredacted 
transcripts were sent over to the White House? 
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A I don’t believe so, but I would have to go 
back and review — 

Q To your knowledge, the only witness who 
was deposed after July 23rd was Mr. Ludwig? 

A I believe so, but I would have to check. 

Can we go off the record a minute? 

(Discussion off the record.) 

BY MR. KRAVITZ: (Resuming) 

Q On the record. 

A I would have to check to verify it. 

Q Well, let me ask you if you would check. 

If the answer is that any White House official was 
deposed after July 23rd, 1994, if you would please 
notify us as soon as possible in writing we would 
appreciate that. 

A Certainly. 

Q Mr. Blight, do you know of any White House 
official whose testimony before — whose testimony as 
part of the OGE investigation was affected or 
influenced in any way by the release to the White 
House on July 23rd, 1994, of the unredacted 
transcripts? 
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A Can I go off for a second? 

(Discussion off the record.) 

THE WITNESS: On the record. I don’t 

know. 

BY MR. KRAVITZ: (Resuming) 

Q Now you have testified that you were 
involved in the drafting of the OGE report? Is that 
correct? 

A That’s correct. 

Q What was the involvement in the drafting 
of the OGE report of your office? 

MR. GIBSON: Let me ask a clarifying 
question and make a clarifying point. 

Were you involved in the drafting of OGE’s 
document, or the drafting of a report that went to 
the OGE upon which they based their opinion? 

THE WITNESS: That’s correct. 

What is the OGE report you are talking 

about? 

BY MR. KRAVITZ: (Resuming) 

Q Why don’t you tell me what your 
involvement was in drafting any report. 
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A I was involved in drafting the report of 
investigation. 

Q And that was a report of investigation 
that went from what entity to what entity? 

A That went from the Treasury Department to 
OGE. And I believe then the Treasury Department then 
also gave a copy to Secretary Bentsen. 

Q What was the involvement of the RTC 
Inspector General’s office? 

A We were involved in drafting the report 
with the Treasury IG. 

Q Now when you said that the report went 
from the Treasury Department to the OGE, did you mean 
it from the Treasury IG — 

A The Treasury IG’s office to OGE and to 
somebody in Treasury. 

Q Was that -- 

A And we also gave a copy of the completed 
report to Mr. Ryan. 

Q When was that report completed? 

A It was issued on July 29th. 

Q Your report, the Treasury IG’s report was 
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issued on July 29th? 

A Right. 

And the OGE report was issued when? 

The OGE opinion on the report? 
Um-hmmm. 

I don’t recall. 

Over the weekend — I don’t recall. 

MR. KRAV1TZ: Let’s go off the record for 
one second. 

(Discussion off the record.) 

BY MR. KRAVITZ: (Resuming) 

Q On July 29th the Treasury IG’s office, 
assisted by the RTC IG’s office, submitted its report 
to the OGE? 

A Correct. 

Q And then only July 30th, the OGE issued 
its analysis of the 1G office’s report. 

Is that correct? 

A That’s correct. 

Q Now is it fair to say that the IG office’s 
reports were factual in nature; while the OGE’s 
report was more analytical? 
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A Yes. 

Q And to your knowledge, the report, 
the July 29th report from the IG’s office was based on 
the deposition transcripts and other supporting 
documents; correct? 

A Correct. 

Q Do you know of any — was there any way in 
which the factual report provided by the IG’s office 
on July 29, 1994, was affected by the release of 
transcripts to the White House on July 23rd? 

A To my knowledge it wasn’t. 

Q And as far as you know, the conclusions, 
or the analysis contained in the OGE’s report of July 
30th similarly was not influenced or affected in any 
way by the release of deposition transcripts to the 
White House on July 23rd? 

A 1 don’t know what process OGE went through 
in rendering its opinion. 

Q So as far as you know, OGE’s process was 
not influenced or affected by the release - 

A I don’t know what the process was. 

Q Let me ask the question this way: 
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Do you know of any way in which the OGE’s 
analytical process was influenced or affected by the 
release to the White House on July 23rd of the 
unredacted deposition transcripts? 

A 1 don’t know what the process — I don’t 
know what their normal process is, and I don’t know 
what process they used in this contest. 

Q Now you have testified about what you have 
described as the 1G Office’s "normal procedures" of 
not releasing deposition transcripts until an 
investigation was complete. 

Is that right? 

A Um-hmmm. 

Q Is this normal procedure written down 
anywhere? 

A Well it is normal procedure that you put 
together your case, and you present the case all at 
once. 

Q Is this a standard procedure that is in 
writing under some regulation or other rule of the 
RTC IG’s office? 

A It is pretty much standard investigating 
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procedure. 

Q My question is: Is it in writing? 

A Is there — 

Q Is there some written regulation or rule 
that guides or controls the behavior of members of 
the Office of Inspector General at the RTC that 
prohibits the release of investigative materials such 
as deposition transcripts until a final report is 
released? 

A There is not a specific rule, no. 

Q So it is tradition? Is that what you are 
saying? 

A It is standard practice. 

Q Are you aware of any other instances in 
which deposition transcripts or other investigative 
materials have been released outside the IG’s office 
before the issuance of the final report? 

A Can I go off the record a minute? 

(Discussion off the record.) 

THE WITNESS: Back on the record. 

Yes, we would release documents to a 
prosecutor before the report was issued. 
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BY MR. KRAVITZ: (Resuming) 

Q In what type of a case? 

A In a criminal investigation we would be 
running. 

Q Can you give an example of how that would 
work? 

A Well, we are frequently in contact with 
Assistant U.S. Attorneys in conducting 
investigations, and as the investigation progresses 
very often they want copies of the interviews or 
pertinent documents prior to the issuance of the 
report. 

There are other occasions where, if 
management needs to take some sort of immediate 
action on an administrative case, we might issue some 
documents to them in order for them to effect some 
immediate action. 

But the normal rule is not to release. 

Q So in other words, although it is standard 
practice not to release investigative materials 
during the investigation, there are exceptions to 
that standard practice? 
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A That’s correct. But we do the releasing. 

Q And one of the exceptions to that standard 
of practice is if certain investigative materials are 
important to another ongoing investigation such as a 
criminal investigation. 

Correct? 

A It’s possible. 

Q Well, it’s not "possible"; you have 
already testified — 

A Okay; that’s correct. 

Q — that that is one of the circumstances 
under which you -- 

A Okay. 

Q And you are aware that as of late July, 

1994, the White House counsel’s office was conducting 
a parallel investigation into the propriety of White 
House-Treasury contacts, are you not? 

A Yes. 

Q To your knowledge, had the Office of 
Inspector General at the RTC ever collaborated with 
the Office of Government Ethics on an investigation 
before the investigation we have been talking about 
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in July of 1994? 

A Not like this; no. I think we may have 
gone to them in the past on occasion for an opinion, 
but not in this context; not in this sense. 

Q So in other words, in the past your office 
had gone to the OGE for an opinion which, you will 
agree, was a different situation than we had here 
where the OGE was coming to you for investigative 
assistance? 

A Right; right. 

Q Now you have testified previously that the 
Treasury IG’s office was the lead investigative 
agency; is that right? 

A Yes. 

Q Is it accurate to say that, although they 
were the lead investigative agency, they too like you 
were still acting on behalf of the OGE? 

A Yes. 

Q So is it fair to say that the Treasury 
Department’s IG office really was acting as an agent 
for the Office of Government Ethics conducting the 
investigation? 
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A That is probably a fair characterization. 

Q And that your office, the IG for the RTC, 
was acting almost as an agent for the Treasury IG? 

A Well, we were assisting them. 

MR. O’CALLAGHAN: Neal, I just wanted to 
ask a clarifying question. Are you using "agent" as 
a legal term, as you understand the legal term? Or 
how do you understand "agent"? 

THE WITNESS: Agents conduct 
investigations, in a very simple, without all of the 
legal bells that go with the word "agency." 

BY MR. KRAVITZ: (Resuming) 

Q The bottom line is that both IGs offices 
were working for the OGE; correct? 

A Yes. 

Q And the OGE ultimately was the agency that 
had been asked by Secretary Bentsen to render an 
analysis of the ethics’ issue. 

A Correct. 

Q And in a very real sense, OGE actually was 
working for the Secretary of the Treasury; right? 

A They had been requested by the Secretary 
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to render an opinion -- advise him as to whether 
Treasury employees had committed any ethics 
violations. 

0 You testified that the Treasury Department 
paid for all the deposition transcripts. 

Is that right? 

A Correct. 

Q Did that fact in some way make those 
transcripts the property of the Treasury Department? 

A Well, when you say Treasury Department, I 
believe it was the Treasury OIG. I don’t know that 
it was the Treasury Department. 

Q Let me rephrase it. 

Is it your testimony that it is your 
understanding that the Treasury IG’s Office is the 
entity that paid for the transcripts of the 
depositions? 

A That’s my belief, yes. 

Q Did the fact that the Treasury IG’s Office 
paid for all the transcripts make those transcripts 
the property of the Treasury IG’s Office? 

A 1 don’t know. I haven’t thought about 
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that. 

Q Let me ask you a follow-up question on the 
third reason you cited as a concern for the 
transmission of these unredacted transcripts to the 
White House. That was, that this so-called 
"privileged information" or RTC information was 
included in those transcripts. 

Do you know of any privileged RTC 
information that was contained in any of the 
transcripts that went to the White House that has 
been used improperly by any White House official 
since that time? 

A No, 1 don’t know. 

Q Do you know of any privileged RTC 
information contained in the transcripts that went to 
the White House on July 23, 1994, that has been used 
improperly by anyone since that time? 

A No. 

Can 1 talk to my counsel for a second? 

MR. KRAVITZ: Sure. 

(Discussion off the record.) 

MR. KRAVITZ: Back on the record. 
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BY MR. KRAVITZ: (Resuming) 

Q Mike asked you earlier a whole series of 
questions about the length of time that you all had 
to conduct the investigation of White House-Treasury 
contacts back in July of 1994. 

I believe you testified that everyone who 
you thought should be deposed was deposed. 

Is that correct? 

A Right. 

Q Are there any comers that you were forced 
to cut as a result of time restrictions? 

A I think there were interviews in which the 
agents would like to have had more time to prepare 
for them, but the questions did get asked. 

Q The questions in all necessary areas were 
asked of each witness, to your knowledge? 

A To my knowledge. 

Q Do you have any reason to believe that, 
had the OGE offices had additional time to conduct 
their investigation that their factual conclusions 
would have been any different? 

A No. 
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Q Do you have any reason to believe that 
OGE’s analysis would have been any different had the 
IG offices had additional time? 

A No. 

Q Mr. Blight, 1 have in front of me a copy 
of the transcript of the deposition of Gwyon Curtis 
from July 8, 1994, conducted by Sara Herlihy and Joan 
Dwyer. Those are members of the Inspector General’s 
Staff? 

A Um-hmmm. 

Q 1 think you need to articulate. 

A Yes. 

Q Those are both RTC-IG employees? 

A Yes. 

Q On page 44, which is the last page of the 
transcript, the testimony goes as follows: 

"Question by Ms. Dwyer: 

"Q We appreciate your cooperation today 
and request that you keep the discussion 
with us confidential. 

"A [of Mr. Curtis] Okay. 

"Q However, there are other ongoing 
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lawful investigations concerning these 
matters and we encourage you to cooperate 
with them. Our request that you keep our 
discussion confidential is not a request 
that you not answer questions about the 
underlying facts from other investigators. 

"A Okay. 1 understand that.” 

Now is that the type of request that you 
testified about earlier having been given to the 
witnesses whose depositions were taken? 

A Yes. 

Q In other words, it was a request to 
cooperate with other ongoing investigations but 
otherwise to keep the information confidential? 

A That’s correct. 

MR. GIBSON: Can I ask a clarifying 
question here? 

MR. KRAVITZ: Sure. 

MR. GIBSON: Was that sort of advisement 
given to RTC employees? Or was that given to all 
people who were interviewed? 

THE WITNESS: That was given to all people 
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who were interviewed. Pat Black drafted that up. We 
were concerned about ~ we couldn’t tell the people not 
to talk to anybody else because we knew that there 
were other investigations going on, but we wanted 
what they talked to us about held confidential. 

MR. GIBSON: Okay, but the same 
confidentiality request was essentially given to 
people whether they worked for the RTC, or the 
Treasury Department, or the White House? 

THE WITNESS: Correct. 

MR. GIBSON: Okay. 

BY MR. KRAVITZ: (Resuming) 

Q Now your testimony earlier was that RTC 1G 
investigators conducted the depositions of RTC 
officials. 

Is that right? 

A I may have said that. 

Q Is that accurate? 

A What the intention was, what I meant to 
say — 1 don’t remember what I said earlier — but that 
the RTC agents would take the lead on the RTC 
employee interviews. 
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I mean, we had some interviews of RTC 
employees where a Treasury agent was present. 

Q Were RTC 1G investigators present for any 
of the depositions of Treasury officials? 

A Yes. 

Q How about for the depositions of White 
House officials? 

A Also there, too. 

Q Were they participating by asking 
questions? Or were they simply present? 

A No. They were asking questions. 

Q And to your understanding, a similar 
request for confidentiality was made of all witnesses 
whose depositions were taken? 

A That’s correct. 

Q When I say "similar request," 1 mean a 
request similar to the request I just read from the 
Guyeon Curtis transcript. 

A That’s what I assumed you meant. 

Q Now when transcripts were provided to the 
witnesses themselves, those transcripts were 
unredacted? 


Is that right? 

A That’s correct. 

Q What was the purpose for providing 
deposition transcripts to the witnesses 
themselves? 

A To have them given them the opportunity to 
review them and to determine if that’s what actually 
was said, or there needed to be what you refer to as 
an errata sheet. 

Q And is it your understanding that 
transcripts were given to all witnesses, not simply 
to the RTC officials? 

A It is my understanding they were given to 
all witnesses. 

Q And all in unredacted form? 

A Correct. 

Q And your memory of the transmittal note 
that went along with those transcripts from Lew 
Sherman is that there was no further request for 
confidentiality? 

Is that right? 

A I would have to check the note because I 
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really don’t remember at this point. 

MR. GIBSON: Let me ask a clarifying 
question here, if I may, sir? 

MR. KRAV1TZ: Sure. 

MR. GIBSON: Clark, when you testified 
that the transcripts in unredacted form were given to 
the witnesses, were you saying that the transcripts 
of each witness’s testimony were given to that 
witness? 

THE WITNESS: They were given their own, 
and nobody else’s. 

MR. GIBSON: Thank you. 

MR. KRAVITZ: Thank you for that 
clarification. 

BY MR. KRAVITZ: (Resuming) 

Q Now you testified earlier about a meeting 
that you attended -- well, strike that. 

You testified about a telephone 
conversation that you had with Mr. Cottos on July 
26th in which you learned for the first time that 
transcripts had been released to the White House 
three days before then. 

Is that right? 

A Um-hmmm. 

Q Did - 

A Yes. 

Q Did Mr. Cottos indicate to you what the 
purpose was for those transcripts having been 
provided to the White House on July 23rd? 

A I don’t recall. 

Q You also attended a meeting at the RTC 
IG’s office at which Mr. Cesca informed a number of 
people about the White House receiving the 
transcripts on July 23rd. 

Is that correct? 

A Yes. 

Q That meeting occurred when? 

A The morning of the 26th. 

Q At that time did Mr. Cesca indicate the 
reason why those transcripts had been sent to the 
White House? 

A I believe he did, but I don’t recall now 
what he said. 

Q Do you have any recollection of what 
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anyone else said at that meeting about why the 
transcripts were provided to the White House? 

A You testified earlier that on July 23rd a 
draft report was provided to Secretary Bentsen. 

Is that right? 

A No, I don’t believe I said July 23rd. 

July 22nd. 

Q July 22nd? Okay. 

Now which report was that a draft of? 

A It was a draft of the investigative 
report. It was a draft that we ultimately expanded 
and made the final report the following week. 

Q Why was that draft presented to Secretary 
Bentsen on July 22nd? 

A I believe the Treasury Department felt 
that by issuing the report — the draft at that time 
that it would fulfill its responsibilities to get him 
a report prior to the hearing. 

Q So that he could prepare his own 
testimony? 

A Correct. 

Q Was anyone other than Secretary Bentsen 
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provided with that draft on July 22nd, 1994? 

A I don’t know. 

Q You don’t know whether a copy of that 
draft went to the OGE, for example? 

A It did - excuse me. It did go to the OGE. 

I don’t know if it went to anybody else in Treasury. 

It did not go to anybody else in RTC. 

Q And no deposition transcripts were 
appended to the draft report that went to Secretary 
Bentsen on July 22nd? 

A Correct. 

Q And you said that your understanding of 
the reason why no transcripts were sent along with 
the draft is that the Treasury Department already had 
some transcripts? 

A Correct. 

Q Which transcripts did the Treasury 
Department already have? 

A 1 don’t know. 

Q Did the Treasury Department have 
transcripts of depositions of RTC officials as of 
July 22nd, 1994? 
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A 1 don’t know what they had. 

Q Did the Office of Government Ethics get 
transcripts on July 22nd? 

A We were giving the Office of Government 
Ethics transcripts as we went along during the 
investigation so that they could review them and 
provide us input. 

Q And they were getting unredacted copies? 

A Yes. 

Q 1 am going to show you a document that has 
a Bates No. 06083, and it appears to be a half a page 
of handwritten notes dated July 6th, 1994. 

Do you recognize that? 

A It’s not mine. 

Q Do you know whose handwriting that is? 

A I believe it is Steve Switzer’s. 

Q Let me just read a portion of these notes 
to you. 1 understand they are not your notes, but it 
says as follows: 

'They have reasonable argument" and I 
believe it is clear in context that the ’they’ is the 
White House "if they wanted to get info on 
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interview" — well, let me start over. 

"They have reasonable argument if they 
want to get info on interview. If they interview RTC 
people, it will be viewed as pressuring them. On the 
other hand, if they get our transcripts, it will 
appear that they’re interfering with our 
investigations. Tough situation." 

Were you ever part of a conversation with 
Mr. Switzer or anyone else at which these sentiments 
about the reasonable of the White House request for 
transcripts was discussed? 

A I believe on the 5th when we had that 
meeting with the Treasury 1G the subject of that came 
up, and we didn’t feel it was appropriate for them to 
have the transcripts while we were conducting an 
investigation. 

Q Who was articulating the position that 
found its way into Mr. Switzer’s notes that the White 
House had a reasonable argument? 

A Well, you read probably from the last half 
of that. What does the first half say? 

Q I will read you everything I have got. 
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The first half says: 

"Big discussion about providing copies of 
statements. White House interviewees can share their 
statements with them; it is up to them. They canT 
get transcripts from us on Treasury and RTC people." 

And then it goes into what 1 read 
previously. 

Do you remember any discussion during that 
meeting on July 6th — or is this the meeting on July 
5th? 

A July 5th. 

Q I’m not sure why this is dated July 6th, 
but do these appear to be notes from the July 5th 
meeting you’ve testified about previously? 

A Well you’ll have to ask him. I mean they 
are his notes. 

Q Well you did have a discussion on July 5th 
regarding whether the White House could get 
deposition transcripts in advance of the -- 

A I believe we did. 

Q ~ in advance of the release of the final 

report. 

162 

A They wanted them as we went along. 

MR. KRAV1TZ: I think the previous page 

shows what the meeting was, or what the notes were 
from. 

THE WITNESS: Well, okay, if it is dated 
the 6th — 

MR. KRAVITZ: It is dated the 6th and it 

says "Pat’s meeting at the White House.” 

MR. GIBSON: And 7/5 was the meeting, it 

looks like. 

MS. FISHER: Correct. 

THE WITNESS: My understanding is — 1 mean, 
the White House had a difficult situation in that 
they were under a short time frame to finish this — to 
get their witnesses interviewed also, and they wanted 
to try and leverage what we were doing. 

BY MR. KRAVITZ: (Resuming) 

Q Now Mr. Switzer’s notes say, "White House 
interviewees can share their statements with them — 
it’s up to them”. 

Now am 1 correct to interpret that line 
to mean that it is understood that the White House 
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witnesses were free to share their own 
deposition transcripts with other White House 
witnesses? 

A Once you give somebody a document, you 
lose control of it. Okay? So once we gave it to 
them to look at, we had no control over what they did 
with it. 

Q Well did your office take any steps to 
prevent White House witnesses from sharing their 
deposition transcripts with other White House 
witnesses? 

A I don’t recall if we did take an 
affirmative position; 1 don’t remember. 

MR. O’CALLAGHAN: Just to clarify, do you 
know for a fact that "can share their statements with 
them" refers to other White House officials in this 
note? 

THE WITNESS: Can I see the note? 

(Handing document to the witness.) 

THE WITNESS: This is not my note. 

MR. O’CALLAGHAN: That is why I am asking 
if you understood the question, if that was a fair 
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characterization. 

MR. GIBSON: Can we see the previous page 
of the note, also? 

(Handing document to the witness.) 

BY MR. KRAVITZ: (Resuming) 

Q The question is, do you know what "them" 
refers to? 

Do you have certain knowledge of it, 

first? 

(Discussion off the record.) 

THE WITNESS: I don’t know. 

BY MR. KRAVITZ: (Resuming) 

Q I am going to show you a document which 
unfortunately has no Bates stamp to it, but it is 
dated June 27, 1994, on Department of the Treasury 
stationery. Memorandum for Jean Hanson from Robert 
Cesca, Subject: Provision of Legal Advice and 
Services to OIG. 

It is a one-page document. 

Is this the memo that you testified about 
earlier that was intended to insulate Francine Kemer 
from the Office of General Counsel at the Department 
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of the Treasury? 

(Handing document to the witness.) 

A Yes. 

Q To your knowledge, did Ms. Kemer ever 
violate the terms of Mr. Cesca’s July 27th, 1994, 
memo to Ms. Hanson? 

THE WITNESS: Can we go off the record a 

second? 

(Discussion off the record.) 

THE WITNESS: I don’t know. 

BY MR. KRAVITZ: (Resuming) 

Q So you don’t know of any evidence that Ms. 
Kemer ever gave to the Office of General Counsel at 
the Department of the Treasury any information about 
the IG office’s investigation before the report was 
released? 

THE WITNESS: Can we go off the record? 

MR. KRAVITZ: If you want to talk to your 
lawyer, we can go off the record. 

(Discussion off the record.) 

THE WITNESS: We can go back on the 
record. The answer is "yes." 
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BY MR. KRAVITZ: (Resuming) 

Q What is that evidence? 

A Well, I have recently become aware of a 
conversation — and this is not first-hand 
information -- but that Francine Kemer had provided 
information to Mr. Schmalzbach during the course of 
the meeting — 

Q During the course of the meeting? 

A — during the course of the meeting we were 
having regarding the investigation. 

Q First of all, who told you that 
Ms. Kemer provided this information to Mr. 

Schmalzbach? 

A We do not know this with absolute 
certainty, but the circumstances are such that we 
believe it to be true. 

Q That wasn’t my question. 

A Pat Black. 

Q When did Ms. Black tell you this? 

A This past summer. 

Q The summer of 1995? 

A Correct. 
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Q What exactly did Ms. Black tell you? 

A The time could be earlier, February, but 
anyway in 1995. 

Q What did Ms. Black tell you? 

A Can we go off the record a minute? 

MR. KRAV1TZ: If you need to talk to your 
lawyer, we can go off the record, but otherwise — 

THE WITNESS: 1 need to talk to him. 

MR. KRAV1TZ: That is fine. 

(Discussion off the record.) 

THE WITNESS: Back on the record. 

She was interviewed at the Independent 
Counsefs office — 

MR. GIBSON: Ms. Black was. 

THE WITNESS: -- Ms. Black, and was shown a 
document, which was an E-Mail, I believe the way she 
described it, from Mr. Schmalzbach to Mr. Knight, 
stating that Ms. Kulka was angry over the fact that 
Mr. Cutler had the transcripts — this occurred on 
the 26th of July, by the way; isn’t that when Mr. 

Cutler testified? — and that Ms. Kulka was going to 
complain or go public, something like that; that 

168 

doing that would compromise the RTC investigation; 
and that somebody needed to call Mr. Ryan, not Mr. 

Adair. 

BY MR. KRAV1TZ: (Resuming) 

Q I am not following you. How does this 
information indicate that Ms. Kemer — 

A There was a — 

Q Let me finish the question so the 
transcript makes sense. 

How does this information indicate that 
Ms. Kemer violated the dictates of Robert Cesca’s 
June 27, 1994, memo to Ms. Hanson? 

A Well, first of all, that memo 
addresses — your question did not ask me about, 
without his specific authorization. 

Q Why don’t you read the full sentence that 
you are saying has violated — 

A Neither Ms. Kerner nor her staff will 
communicate any information about the substance of 
this inquiry without specific authorization from the 
Inspector General. 

Q And you were just reading from the June 
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27, 1994, memo from Cesca to Hanson? 

A Correct. 

Q How was that rule violated by what you 
have just told us you learned from Ms. Black? 

A The call was made, or it seems the 
time on this E-mail is within minutes after a call 
was made from one of our telephones to Mr. 

Schmalzbach’s office, and it is our 
recollection that Ms. Kemer used the phone at 
around this time. 

Q It is whose recollection? 

A Ms. Black’s. 

Q So it is not your recollection? 

A No. 

Q It is Ms. Black’s recollection that 
Francine Kemer used the telephone on July 26th, 

1994 - 

A Correct. 

Q -- at around the time that an E-mail was 
later sent to the Department of Treasury? 

A A few minutes before. 

Q Have you talked to Ms. Black about this? 
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A Yes. 

Q You have? 

A Yes. 

Q Did Ms. Black indicate to you whether she 
was able to overhear any part of Ms. Kemer’s 
telephone conversation? 

A No. 

Q Are there any records at the IG’s 
office? 

A There is a record of the phone call. 

MS. FISHER: They have it. 

BY MR. KRAVITZ: (Resuming) 

Q From your office to Schmalzbach’s office? 

A Yes. 

Q What exactly is the information about the 
investigation that you believe, or that Ms. Black 
believes was transmitted from Ms. Kemer to 
Mr. Schmalzbach on July 26th, 1994? 

A It has to do with Ms. Kulka’s — the fact 
that Ms. Kulka was angry over the transcripts being 
released. 

Q Well is it your position that the fact 
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that Ms. Kulka was angry about the release of the 
transcripts related to the substance of the IG’s 
inquiry? 

A She’s communicating information about the 
investigation. 

Q Let me read to you the sentence that you 
read before: 

"Neither Ms. Kemer nor her staff will 
communicate any information about the substance of 
this inquiry without specific authorization from the 
Inspector General." 

That is what the June 27, 1994, memo from 
Cesca to Hanson says, correct? 

A Um-hmmm; yes. 

Q It is not your testimony that Ms. Culca’s 
anger about the release of transcripts has anything 
to do with the substance of the inquiry into White 
House-Treasury contacts, is it? 

A I believe her anger had to do with the 
fact that there was privileged material in the 
transcripts that got released. 

Q Would you agree with me that the 
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substance — 

A — got released; the substance of the 
investigation, I believe. 

Q Wasn’t the substance of the 
investigation whether there had been improper 
contacts between White House and Treasury or RTC 
officials? 

A I think this is related to the substance 
of the investigation. 

Q Other than what you have just testified 
about having learned from Pat Black earlier this 
year, do you have any other indication or evidence 
that the requirements of the June 27, 1994, 
memorandum from Cesca to Hanson were not followed by 
Ms. Kemer? 

A (Pause.) 

At this time the answer would be, no; 1 
can’t remember some of the things that Mr. Cottos had 
told me. 

Q Now you testified earlier that when you 
spoke with Dick Kiel of the Associated Press, 1 think 
you said it was on April 24th, 1995, that you became 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


114 


173 

aware that Mr. Kiel had a copy of this June 27, 1994, 
memorandum. 

Is that correct? 

A Yes. 

Q Do you know how that happened? 

A I don’t know how he got it, no. 

Q Now this would be a confidential document, 
as well, wouldn’t it? 

A It would be. 

Well, I don’t know how Treasury would 

treat it. 

Q Do you know how this document — you don’t 
have any idea how this document got into the 
possession of that AP reporter? 

A I have no idea. 

Q Going back to your conversation with Pat 
Black earlier this year, your testimony is that she 
told you she had been shown an E-mail when she was at 
the Independent Counsel’s office. 

Correct? 

A Yes. 

Q Now have you testified or been interviewed 
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by the Independent Counsel’s office? 

A Yes. 

Q Were you asked by the Independent 
Counsel’s office not to discuss your testimony with 
other officials of the RTC or other possible 
witnesses before the Grand Jury? 

A No. 

Q Do you know whether Ms. Black was? 

A I don’t know. 

MR. GIBSON: Excuse me. Let me clarify 
something here. Was there any testimony that was 
given before a Grand Jury? 

THE WITNESS: No. 

MR. GIBSON: The testimony was given 
during the course of interviews only? 

THE WITNESS: Correct. Correct. 

(Pause.) 

MR. KRAV1TZ: I think that is all we have 
got. Thanks. 

MR. O’CALLAGHAN: I am going to ask a 
couple of quick follow-up questions in response to 
some questions you had. We will be glad to let you 
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make a statement after that. 

THE WITNESS: I have one thing 1 want to 
say about one of his questions. 

MR. KRAVITZ: Why don’t you do that first. 

MR. O’CALLAGHAN: Go ahead. 

THE WITNESS: You asked a question 
about — it had to do with sharing information with 
somebody else conducting an investigation, or 
something like that, and I think where you were 
headed on that question was that the White House was 
conducting an investigation? 

MR. KRAVITZ: 1 don’t have to answer 
questions in a deposition. 

THE WITNESS: That’s true - 

(Laughter.) 

THE WITNESS: Okay. 

There was some discussion. That was 
Francine’s position in the meeting on July 5th that 
Treasury or that the White House Counsel’s Office is 
conducting an investigation, and they are almost — 
that they are acting like us in this matter, and that 
we could treat them like an IG and share information 
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with them. 

Our position is: No, we couldn’t 
because the Treasury-White House Counsel’s 
office is representing the people that are a 
part of this investigation and that they are 
not an equivalent IG. So we did not feel that 
it was appropriate to share information with the 
White House counsel’s office during the 
investigation. 

BY MR. KRAVITZ: (Resuming) 

Q What makes you say "the Treasury-White 
House Counsel’s office" was representing the 
witnesses? 

A Because the White House Counsel’s office, 
well, their client is the President. 

Maybe I misstated that a little bit. 

Okay? 

Q What did you mean by that? 

Didn’t the White House witnesses, the 
White House officials who were deposed as part of 
the IG’s investigation have their own private 
lawyers? 
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A They had their own private lawyers. 

0 And in fact you testified earlier 
that those White House officials were not 
permitted to have White House counsel’s office 
lawyers present during those depositions; 
correct? 

A Yes. We did not view the White House 
counsel’s office as functioning as an IG, though. So 
that is why we didn’t -- 

Q I am just trying to figure out what you 
mean when you said that the White House Counsel’s 
office was representing — 

A 1 misstated — 

Q — the White House officials. 

A 1 misstated that. 

Q Well, 1 guess I don’t understand. That 
was your whole point -- 

What was your point? 

MR. O’CALLAGHAN: Maybe I can help 
clarify — 

MR. KRAV1TZ: Well, I am asking a 
question. 
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THE WITNESS: Well, the client is the 
White House, the President. 

BY MR. KRAVITZ: (Resuming) 

0 Right. 

A And the substance of the investigation had 
to do with contacts between the Treasury and the 
White House. We felt it was inappropriate for the 
White House to be receiving information during our 
independent investigation. 

Q Because the White House counsel’s office 
was not like an lG’s office? 

A Correct. 

MR. KRAVITZ: Okay. Go ahead. 

FURTHER EXAMINATION 

BY MR. O’CALLAGHAN: 

Q Just a quick follow-up to that subject, 
did you also have the same view of Treasury’s General 
Counsel’s office? You didn’t view them as an IG as 
well, did you? 

A They are not an IG. 

Q Do you have a similar view of the Treasury 
General Counsel’s office and White House counsel’s 
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office in respect to the investigation and sharing 
information with them? 

A Well, the head of the Treasury counsel’s 
office was one of the subjects of the investigation, 
and so we thought it was inappropriate to be sharing 
information with them. 

Q With regard to the redactions that were 
made in the transcripts, did RTC IG view the 
redactions that were made as a confidential or 
privileged information with regard to investigations 
that they were conducting at the time? 

A Did we — well, what we will do, when we 
have issued a report and we get a request for a 
public -- or we get a Freedom of Information request, 
we will, if there is RTC material in the report, we 
will give that material to the RTC Legal Division 
FOIA experts and ask them to review it for 
privileges. 

MR. O’CALLAGHAN: I have no further 
questions. 

(Whereupon, at 2:10 p.m., the deposition 
was adjourned.) 
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CORPORATION 


Counsel lo the Inspector General 
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Alfonse M. D’Amato, Chairman 

Special Committee to Investigate Whitewater Development 
Corporation and Related Matters 
534 Dirksen Office Building 
Washington, D.C. 20510 


Dear Chairman D’Amato: 

On behalf of Clark W. Blight, enclosed is an errata sheet reflecting changes to 
the transcript of his deposition taken by the Staff of the Special Committee on 
October 10, 1995. In light of the fact that hearings are scheduled to commence 
tomorrow, I have taken the liberty, by copy of this letter, of providing a copy of 
the errata sheet directly to Alice S. Fisher, Associate Special Counsel to the 
Special Committee, and to Neil E. Kravitz, Principal Deputy Democratic Special 
Counsel. 

Pages 71 through 73 of Mr. Blight’s deposition reflect a discussion leading to a 
request by Mr. Kravitz for information concerning certain documents. This 
information was provided to the Special Committee on October 11, 1995. Page 
136 of Mr. Blight’s deposition reflected a request by Mr. Kravitz for further 
information concerning the time and identity of interviews conducted in 
connection with our investigation. This information was also provided to the 
Special Committee on October 11, 1995. 

Please contact me on 703-908-7807 should the staff have any questions regarding 
the enclosure. 

Yours very truly, 



Senior Attorney 


cc: 


Clark W. Blight, Assistant Inspector General for Investigation 

Alice S. Fisher, Associate Special Counsel 

Neil E. Kravitz, Principal Deputy Democratic Special Counsel 


1735 N. Lynn Strew ■ RottJyn. VA 22209 


41-377 97 -5 


120 


DEPONENT Clark W. Blight (Oct ober 10, 1995) 
Page 1 of 3 
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12 

15 
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22 

22 

35 

41 


43 


56 
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12 

6 _ 

1 _ 
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Delete "Fred Gibson, Esq." as majority counse l 
Add "Fred W. Gibson, Jr., Esq. 

Office of the Inspector General 
Resolution Trust Corporation 


1735 N. Lynn Street 


Rosslyn, YA 22209 


On behalf of the Deoonent." 


below "On behalf of the Committee 
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DEPONENT Clack W. Blight (Octo ber 10, 1995) 
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DEPONENT Clark W. Blight (Oct ober 10, 1995) 
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delete "referencing" transcription error 

delete "of" transcription error 

insert "and is referencing how" 

after the word “Counsel" transcription error 
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C LfGSL 


TEL : 2G2-4 16-2^03 



The Honorifcl* Danmis Foreman 
Deputy .General Counael 
Department of the Treaeury 
13 o 0\ pennaylvasia Avenue, N.W. 

Waehlagton, D.C. 20220 
\ \ 

Dear Mr,. Foreman: 

\ \ ^r- 

I vrite with respect to certain docunen-ts in Treasury' 
possession "that relate to the Resolution T ru3t Ccrporat 1 o n.. 
("RTC"). ^ 


/ 


Treasury General Counsel's Cffics, specifically Kenneth R. 
SchmM 2 bach, Steve McHale and you, ("Treasury^counsal") have 
informed the RTC that several parties, includlngTre^asury ' s 
Inapactor\.General , the Office of Government Eth'i-cs ahck^tUe White 
House, haves requested access to and copiea of docuaenta^produced 
by Treasury 'in response to a subpoena from Special Chunse\ Robert 
B. FisJce, Jr. issued on March 4 , 1994 (the "Total Treasury \ 
Production 0 ) also believe other parties have requosted\ 

access to thoae\aat«rials in the past few ueeXs. 

X \ 

On or. about Kay 12^ 1994, Treasury's counsel contacted the 
RTC with respect to the Total Treasury Production. They advised 
us that they considered-, a smell fraction of the Total/ Treasury 
Production to be "RTC documents-*/' At that time, we. advised 
Treasury couneei that any documento-Upcat ad at treasury which are 
RTC’ document* retain thexr character aa~~rach -_ and any disposition 
of them or production within the^administrat ive branch or.' 
otherwise therefore requires the consent of the RTC. We 
informed Treasury counsel that we sought. access to any documents 
freest he Treasury Total Production that m - cFt~ tra ~~RTC documents aa 
well as arr-agreed upon methodology for identifying those 
documents froir- among the Total Treasury Production. 

After several discussions, Treasury counsel allowed RTC 
counsel to review those documents which Treasury counsel 
characterized as "RTC documents. " RTC's review was limited to 

U I '-j-lt. 

*3f JTm nw warirvTori. at 2KW 
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TEL : 2G2-- 15- 2-Ci 




on-si.'e exasainatio^n^f^Che docunents ' '"»ven though Treasury 

counsel acknowledged that, the docunents initially shown to the 
RTC were "RTC'documents . " n. 

In oar conversations with Treasury counsel, they\ir.dicated 
that the r number o f dCLCucrenTs actual l7~-produc^a d pursuant to the 
subpoena, (the Tps-al Treasury Production), 'and. shared with the 
White/Kouse, far exceeded the nunber they segregated and Bade 
available tpt" the RTC'c review as "RTC documents . “\Af ter "the RTC 
had /lengthy discussions with Treasury counsel and Treasury \ 
counsel had consulted with Mr. Fiske, laat week. Treasury counsel 
permitted the RTC to review any docunents which were produced to 
Mr: Fiske and which Treasury counsel deemed to be "arguably RTC 
docunents." Again, the RTC was not pernitt ed to obtain copiae or 
these materials. j 




0 


/ ) 


l 2 write because I an still concerned about the docunents 
produced to Mr. Fi3ke which Treasury has not permitted the RTC to 
review'. I an particularly concerned because it ia not at all 
clear how Treasury counsel determined whether a document/ vaa/ an 
"RTC document," “argmably an RTC document," or a purely/"Treasury 
document" with no inherent RTC identity. I note, with/ some- 
concarn, that our review of those materials to whichyve have had 
accee8\leads us to believe that substantial additional "RTC" 
naterials ara either in the possession of Treasury and/or are 
part of the Total Treasury Production. 

\ > O 1 

This letter constitutes a formal request for a definitive 
index of the balance c £ the Total Treasury Production and ^^lear 
understanding of the nethodology by which Treasury counsel 
categorized thoee records. Such an index is-- required to enable 
the IRTC to identify which docunents are in fact "RTC^ocuments , " 
and j in turn, which documents should be disciosed^to requesting 
partios. x A^clear resolution of the methodology issue is\ 
necessary because we believe from the general discussions held 
among counsel that many categories of documents, such as those 
created by our then Interim CIO and others assisting him in • 
carrying out hi* RTC duties, relats to RTC business, and 
therefore are "RTC documents." 

Moreover, ii$fprd*r to^af f ectively review those documents, 
which ere deemed^RTC documents" and to determine whether the 
documents should be d lscioaed ''to^ requesting third parties — we 
must b« provided with copie* of those^ docuzenta.^Va believe that 
Treasury ' s. rBfuaal to providexthe RTC'wTth copTes of "RTC 
documents" ia without merit. Such a prohibition obviously 
inhibit* the RTC from making a reasonable and expeditious 
determination of the appropriate handTing^ of those ^documents ♦ We 
hava'oantmuously requested such copies over fffe laat tenth but 
our request^ifra^not haen granted. 

Furthermore, with reepect to the material* produced by 
individual Treeeury employees to Mr. Fieke pursuant to subpoenas, 
or auch materials that say bp-jer may have boon produced by those 
, individuals to third perties/Tjo the extent those documents do 

l» 1 f» ‘J : 
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not overlap with the^JTctsT" _ Trea surv “Production, " the RTC requests 
access to those .^atB'riale to determine whethirr^they should In 
fact be disclosed to other requesting parties. 

You are hereby formally notified that any disclosure to the 
White House of document 3^wh-r c fr~ a r r c — “i^C—d^cunents*' is 


unauthorized and aay^eopardize the RTC ' e a&rLity to protect our 
investigations j/Our deliberative processes, the attorney client 
relationship /and the privacy of third parties. Treasury' s\viev 
of the RTC authority in this matter is apparently based upon a 
fallacious understanding of the lav; Treasury counsel have \ 
incorrectly asserted that the RTC is not an independent agency. 
It is, and as you know, the RTC has an ongoing investigation \ 
vhich has been the subject of much public comment. As you 
therefore must be aware, a requaet from the White House, even if 
the RTC vere not an independent agency, cannot be treated as 
simply la request from the administrative brancn. 


1 1 

\ In addition, as you must also be aware, the RTC is presently 
a defendant in a lawsuit filed by Representative James Leach in 
Federal ^District Court In the District of Columbia before the 
Honorable Charles R. Richey, Leach v. RTC . C.A. 94-1033 /(CRJ*) 
(D.D.C. Tiled Hay 11, 1994). In that suit. Representative Leach 
seeks the disclosure of documents relating to Madison Guaranty, 
Whitewater and other matters under investigation^by' the RTC, 
and/or Mr\ Flska Jr. According to Representative Leach, he s-eaks 
disclosure v of RTC's documents primarily to 'enable hi? tp prepa ^n 
for Congressional hearings that ha predicts will occur sometime 
in the near future — but which have yet to be scheduled. 


r-The RTC must comport itself consictently-^and in accordance 
withl i^ts obligations und^r hhe- Freedom of In format -Lon Act (FOIA) , > 

the Privacy Act and its^responsibility^to provffra^in^ormation in ~ 
an evenhanded fashion to^-aTT~TrrqrTTT7Tg parties. Hfrnce, v the RTC 
muat: providexthe White House, Representative Leach and third 
parties with, the access to RTC documents to vhich those parties 
are lawfully entitled. As a result, we seek your cooperation in 
our efforts to 'fulfill our obligations with respect to those . 
documents in Traaeury^* possession for which we have 
responsibility either to. produce or withhold as the case may be. 

\ x 

Moreover, because 'of the RTC's obligation to maintain 
control of its own records, ancf'-comply with various access 
requirements , Treasury's exmlusive^-ppeaessicn of enlarge number 
of "RTC documents," both relating to Krr~F-iek«^' 9 investigation 
A and pertainina^to otnar RTC matters poses a continuing problem. 
Consequentlyv^ye also see* copies or originals of all other "RTC 

documents" and an opportunity to rav'iev^all "arguably^-RTC * 

documents " in Treasury's possession. Th iT~t ±T \ a 1 -rc'qu eat is ' 

particuihr-ly important since the RTC may not even be aware of the" 
existence of'^many of the "RTC documents" m your poeeeeeion. 

I also want to emphasize that it has been and remains the 
RTC's position that its ovlsion of RTC documents tc the 
Treasury doee not in a ry way constitute a waiver of any of its 

t. i 1 1 ' 
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rights and pr i v i 1 r e 3 p ec _ To thos-a documents. 

Specifically, va^requeat ~hat no docu2er.t3 vftich are arguably 
"R*C docuaents^ln Treasury's possession be disclosed to third 
parties without tha RTC's consent. N. 


Qusit 'ie Finally, as w« ha^e-drscussed wtth--Tr e a s ury counsel, ve 

*4z vou * d l'iJca a copy^o^ Deputy White House Counsel Joel Xlein' s Kay 
J) ^- at - ar ^~° »*ir • Fiske requesting access tdvthe documents 

^Treasury to hr. Fisice and authorizatiori^to disclose 
undor appropriate circumstances . In connect ion\ vith 
' „ y/ — request , ve note that ouch of the contents of Klein's Tetter 

vrT7 i.^was/ reported to in ths media in May 1994. \ \ 

9^ / _. / \ \ 


' J?P ^ produced by / 
that/ letter' 
-I this 



insure 1 that those documents ara only disclosed to third parties 
in accordance with applicable lav. 


cc: F. Kavnan 


Sincerely , 




Fllen B. Kulka 
General Counsel 
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DEPOSITION OF STEVEN A. SWITZER 
IN RE: S. RES, 120 


TUESDAY, OCTOBER 10, 1995 

U.S. Senate, 

Committee on. Banking, Housing, and Urban Affairs, 

Special Committee to Investigate Whitewater 
Development Corporation and Related Matters, 

Washington , DC. 

Deposition of STEVEN A. SWITZER, called for examina- 
tion pursuant to notice of deposition, at 3:00 p.m. in Room 534 of 
the Dirksen Senate Office Building before JANE W. BEACH, a No- 
tary Public within and for the District of Columbia, when were 
present: 


MICHAEL P. O’CALLAGHAN, Esq. 

Majority Associate Special Counsel 
ALICE S. FISHER, Esq. 

Majority Deputy Special Counsel 
NEAL E. KRAVITZ, Esq. 

Minority Principal Deputy Special Counsel 
JAMES S. PORTNOY, Esq. 

Minority Associate Special Counsel 
U.S. Senate 

Committee on Banking, Housing, and Urban Affairs 
534 Dirksen Building 
Washington, DC 20510 
On behalf of the Committee. 

FRED W. GIBSON, Jr., Esq. 

Senior Counsel 

Office of the Inspector General 
Resolution Trust Corporation 
1735 North Lynn Street 
Room 1132 

Rosslyn, Virginia 22209 
On behalf of the Deponent. 
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PROCEEDINGS 

COMMITTEE CONFIDENTIAL 

(3:00 p.m.) 

MS. FISHER: Good afternoon, Mr. Switzer. 

Thank you for coming and joining us this afternoon. 

As I told you, my name is Alice Fisher and 
I am Associate Special Counsel for the Majority. To 
my left is Michael O’Callaghan, also an Associate 
Special Counsel. Going down, is Neal Kravitz, 

Principal Democratic Deputy Special Counsel? Did I 
get that right? 

MR. KRAVITZ: Pretty close. 

MS. FISHER: Pretty close. 

(Laughter.) 

MS. FISHER: And to his left is Jim 
Portnoy — I am not going to guess. 

MR. PORTNOY: Another Minority counsel. 

MS. FISHER: Another Minority counsel. 

This deposition is being conducted 

pursuant to Senate Resolution 120 which establishes a 
Special Committee administered by the Banking 

Committee to conduct an investigation involving 

4 

Whitewater Development Corporation, Madison Guaranty 
Savings & Loan Association, Capital Management 
Services, Inc., the Arkansas Development Finance 
Authority, and other related matters. 

Specifically, Section 1(b)(2)(E) of Senate 
Resolution 120 authorizes an investigation and public 
hearings into whether the report issued by the Office 
of Government Ethics on July 21st, 1994, or related 
transcripts of deposition testimony (1) were 
improperly released to the White House officials or 
others prior to their testimony before the Committee 
on Banking, Housing, and Urban Affairs, pursuant to 
Senate Resolution 229; or (2) were used to 
communicate to White House officials or others 
confidential RTC information relating to Madison 
Guaranty Savings & Loan or Whitewater Development 
Corporation. 

This will be the focus of today’s 
deposition, although there may be other matters 
within the Resolution that we ask a few questions 
about. 

I am going to ask a series of questions, 
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and I am going to ask you to testify under oath. If 
you do not understand a question, please let me know 
and 1 will rephrase it. 

If you need a break, let me know. 

The Stenographer will prepare a record of 
questions and answers, and the deposition transcript 
will be treated as Committee Confidential until the 
commencement of the hearings. 

MR. SWITZER: Will I be provided a copy? 

MS. FISHER: Prior to the hearings you 
will be able to come to the Senate to review the 
transcript of the deposition, and you will receive a 
letter that says where and when to come and how to 
schedule that meeting. You will at that time be able 
to fill out an errata sheet if you have any 
corrections of transcription errors that you 
recognize. 

MR. SWITZER: Okay. 

MS. FISHER: During the last round of 

hearings, the witnesses that were going to be called 
at the hearings were provided with their deposition 
transcript to take home with them and review prior to 

6 

the hearings. 

I am not exactly sure what the procedures 
will be for this round of hearings, but again you 
will be notified by letter probably to Mr. Gibson. 

I see you are represented by counsel here 
today, if you would like to introduce him for the 
record. 

MR. SWITZER: Fred Gibson, who is I guess 
one of our Assistant Counsel in our office. 

MS. FISHER: Would you swear the witness, 

please. 

Whereupon, 

STEVEN ANTHONY SWITZER 
was called for deposition in the above-entitled 
matter and, having been first duly sworn by the 
Notary Public, was examined and testified as 
follows: 

EXAMINATION 

BY MS. FISHER: 

Q Could you state your name for the record, 
please? 

A Steven Anthony Switzer. 
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Q And your present business address? 

A 1735 North Lynn Street, Rosslyn, Virginia. 

Q Do you have the Zip Code for that? 

A 22209. 

Q Could you give me a little bit of 
information on your employment history and your 
education? 

A Well, I am a graduate of Texas A&M 
University. I graduated from college in 1966. Upon 
graduation I went to work for the Office of Inspector 
General, United States Department of Agriculture, 
which was a nonstatutory IG at the time. 

After one year, I went into the Service 
for two years. 

After getting out of the Service, 1 went 
back to work for Agriculture OIG. 

In approximately 1971, I believe, I 
transferred from the Agriculture’s Office of 
Inspector General to the Inspector General’s Office 
at HUD, Housing and Urban Development. 

8 

I worked there for something like 17 
years. In September, or August of 1988 I transferred 
to the Office of Inspector General at the Small 
Business Administration. 

And in April of 1990, I moved into my 
current position. 

Q Which is? 

A Deputy Inspector General at RTC’s Office 
of Inspector General. 

Q During the period of March to August 1994, 
could you give me an understanding of what your 
responsibilities were as Deputy Inspector General at 
the RTC Office of Inspector General? 

A Basically I serve as like an alter ego to 
the Inspector General, acting in his stead when 
necessary, and participate in the management of the 
office overall. 

Q Do you supervise? 

A There are five Assistant Inspectors 
General and I supervise all of them — pardon me, four 
and a counsel. 

Q And do each of the Assistant Inspector 
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Generals and the counsel report directly to you? 

A Yes. They in essence report directly to 
both of us, but I serve as their immediate 
supervisor, if you would. 

Q Both you and Mr. Adair? 

A Yes. 

Q Could you in the period of July ’94, could 
you just tell me who those four Assistant IGs were? 

A Yes. 

Clark Blight, who you talked with this 
morning, is the Assistant Inspector General for 
Investigation. 

A lady by the name of Sharon Vander 
Vennet -- 

MR. O’CALLAGHAN: How do you spell that, 

please? 

THE WITNESS: Two words, 

V-A-N-D-E-R V-E-N-N-E-T, is the Assistant Inspector 
General for Audit. 

Robert McGregor is the Assistant Inspector 
General for Oversight and Quality Assurance. 

And Rex Simmons is the Assistant Inspector 

10 

General for Management and Policy. 

BY MS. FISHER: (Resuming) 

Q And the counsel? 

A Is Patricia Black. 

Q Is there anyone other than Mr. Adair that 
you reported directly to? 

A No, there is not. 

Q Are you aware of the Committee’s document 
request to the Office of Inspector General of the 
Resolution Trust Corporation of this year? 

A Yes, I am. 

Q Did you search for responsive documents, 
notes, reports, memoranda, in response to that 
request? 

A Yes, I did. I provided everything we 
could find. 

Q You are not aware of any responsive 
documents being withheld? 

A No, 1 am not. 

Q Did you speak to anyone other than your 
counsel prior to this deposition? 

A No. 
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Q About the substance of this deposition? 

A (Interposing) I mean we — not in our 
office, no. 

Q Could you just give me a little bit of 
background on the Office of Inspector General and how 
it is separate and distinct from the Resolution Trust 
Corporation, or the main RTC. I don’t know how you 
refer to it. 

A Well, of course our role in the RTC is, as 
it is in any other federal agency, to do all the 
audit and criminal investigative work associated with 
the RTC’s activities. 

We are independent of, although we are a 
part of, the corporation. We have one particularly 
unique thing about us is that we are separately 
appropriated rather than funded with corporate money. 

Q So who for example is it within the RTC 
OIG employees that make, for example, payroll 
decisions for the IG’s office? 

A Yes, we do. 

Q Is it - 

A That’s within the IG. In other words, we 

12 

make all personnel decisions associated with our 
staff. 

Q Does the CEO of the RTC, or the Legal 
Division of the RTC, the main RTC, generally review 
the work of the Office of Inspector General? 

A They may see our work. They do not 
necessarily have any review or say-so, if you would, 
over it. 

In other words, copies of all of our 
reports, for example, all our audit reports, go to 
the CEO for his information; copies of our reports 
that might pertain to law firms that we audit would 
go to the Legal Division. 

Q Are they generally, the Legal Division or 
the CEO of the RTC, generally advised of ongoing 
investigations? 

A Not the Legal Division. In any normal 
course of business, depending on the significance of 
a particular investigation, we may advise the CEO 
that we have simply initiated such an investigation, 
and that is merely for his information. That is all 
we tell him is, basically, we have received 
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allegations concerning A, B, C or D, and that we will 
be looking into it, in case he hears something about 
it. 

Q Okay. But he is not generally advised 
what the substance of the ongoing investigation is? 

A He is not. 

Q Are there any employees of the Office of 
Inspector General of the RTC that have kind of a dual 
responsibility in that they report to the OIG and 
main RTC, whether it be the Legal Division or the 
CEO? 

A Not to my knowledge. 

Q Moving into the review that was conducted 
of the White House-Treasury contacts relating to RTC 
confidential information, and that review being 
conducted by the Office of Government Ethics, could 
you tell me when you first learned of that 
investigation, or that review? 

MR. GIBSON: Do you mind if I -- 

MS. FISHER: At this point did you want to 

make your statement? That was a poorly worded 
question, anyway. 

14 

(Laughter.) 

MR. GIBSON: This is Fred Gibson from the 
Counsel’s Office in the IG. I just wanted to 
interject at this point in time that the RTC Office 

of Inspector General has produced documents to the 
Senate Special Committee which may be discussed 
during the course of this deposition. 

For the record, the Office of Inspector 
General reasserts any privileges claimed by it or on 
behalf of any other agency with respect to public 
disclosure of these documents under the Freedom of 
Information Act, the Privacy Act, or as otherwise 
enumerated in the materials transmitting the 
documents to the Special Committee. 

Thanks. 

MS. FISHER: Thank you. 

THE WITNESS: If you would ask the 
question again, please? 

BY MS. FISHER: (Resuming) 

Q When did you first learn of the RTC Office 
of Inspector General’s participation in the Office of 
Government Ethics’ review of White House-Treasury 
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1 contacts? 

2 A It would have to go back to sometime in - 

3 well, 1 will refer to a chron, which is your Bates 

4 No. 25252: 

5 In March, March 22nd, we had a meeting 

6 with OGE. So I would assume it was within a few days 

7 of that that this issue surfaced. The purpose of 

8 this meeting was in essence that we -- OGE sensed that 

9 they were going to get asked questions about this, 

10 and whether - they were doing some preliminary 

1 1 groundwork in terms of whether we could provide 

12 investigative assistance when they got involved in 

13 that. 

14 Q Would you identify exactly what that 

15 document is, other than the Bates number? 

16 A It is simply a chronology of this that was 

17 prepared by our office. 

18 Q I can’t help but to notice that you have 

19 some handwritten notes on there — 

20 A Right. 

21 Q and I assume that those - 

22 A Those have been added today. 

16 

1 Q Today? 

2 A You can have a copy of this. 

3 Q That would be great, if we can just make a 

4 copy of that. 

5 MS. FISHER: Is that okay with you? 

6 MR. GIBSON: That’s fine. If I could 
interject again, this is the same chronology, with 

8 the exception of Steve’s handwritten notes, that Mr. 

9 Blight used during the course of his testimony this 

10 morning. 

1 1 BY MS. FISHER: (Resuming) 

12 Q And what is your understanding of who 

13 prepared this document? 

14 A I believe it was prepared by Pat Black. 

15 Q Did you have any input into the 

16 preparation? 

17 A My calendars were used for part of the 

18 purposes of it. 

19 Q At this March 22nd, 1994, meeting between 

20 members of the Office of Government Ethics and 

21 members of the Office of Inspector General RTC, can 

22 you tell me who exactly attended this meeting? 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


136 


17 

A According to the chronology it was Jane 
Ley, who works for the Office of Government Ethics; 
somebody named "Rick," whose name, first name I don’t 
recall; Pat Black; Clark Blight; myself; and Jack 
Adair, my boss. 

Q Do you have any independent recollection, 
other than the chron, of anyone else that might have 
been there? 

A Not — no, 1 don’t. 

Q Could you tell me what the substance -- what 
substance was discussed at this meeting? 

A Only from vague recollection. It was -- in 
other words, they were, like I said awhile ago, they 
were anticipating being asked questions about this. 

They had no, the Office of Government Ethics has no 
investigative staff of its own, and therefore they 
were asking whether we would be able to provide them 
any assistance as it relates to the RTC’s involvement 
in this thing. 

Q Was it your understanding that the Office 
of Inspector General of the Department of Treasury 
had also been asked to assist in this investigation 

18 

at that March meeting? 

A 1 don’t, once again, have a specific 
recollection, but I suspect that they were because I 
want to say I recall that there was a similar 
meeting, or the people from OGE said they were going 
to have a similar meeting with the Treasury IG 
people. 

Q Was the scope of the investigation 
discussed at this meeting? 

A Not to my recollection. 

Q Did the OGE discuss any instructions they 
might have for the OIG RTC at this meeting? 

A I don’t believe so. 

As I recall, they were going to formulate 
what it was that they would need, or that they 
thought they would need, to come from the 
investigation that would allow them to render some 
sort of a decision. 

Q And they would tell you what they needed? 

A Right. They would say — they would provide 
our investigators guidance, if you would, in terms of 
what things we needed to pursue. 


I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


137 


19 

Q Is it your understanding that the Office 
of Government Ethics’ review was put on hold due to 
the request of Independent Counsel Fiske? 

A Right. 

Q At some point? 

A This whole — I don’t recall the exact 
timing of it, but we had written to the Independent 
Counsel -- I believe we wrote, or the Independent 
Counsel asked us, or asked that this whole matter be 
deferred pending their completion of their review. 

So this was simply a preliminary type 
thing saying we know it is coming; we want to meet 
all the people who are going to be involved. 

Q Were there any discussions at all that you 
are aware of regarding the decision to put off the 
investigation? 

A None to my knowledge. 

Q What is your next recollection of what 
happened with regard to this investigation or this 
review? 

A I have to say it was when we in essence 
got the go-ahead from I guess it was Fiske at the 

20 

time saying that they had completed their work and 
that we could proceed with whatever we wanted to do. 

Q Do you recall that that was at the end of 
June in 1994? 

A I want to say the 26th or something like 
that. 

Q Did you participate in any meetings with 
the Independent Counsel at that time? 

A Not at that time, no. 

Q Prior to being given what you describe as 
the go-ahead, were there -- was there anything that the 
RTC OIG was doing to prepare for this investigation? 

A Only from the standpoint of trying to 
identify staff who would be involved. In other 
words, which investigators would we use; some 
logistical things like that, since we were heading 
into the summer and vacation schedules and such as 
that, but that’s all I recall. 

Q Do you recall beginning to collect any 
documents or things of that type at that time? 

A Not specifically, no. 

Q Once you again were given the go-ahead, 
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what is the next thing you recall relating to this 
investigation? 

A The next thing that involved me, I 
guess -- well, referring to the chron, we received the 
request from the CEO, Jack Ryan of the RTC, to go 
ahead. I believe Ryan received a letter from 
Secretary Bentsen — Secretary Bentsen of Treasury — 
asking that he request that we also participate 
because of the involvement of RTC people. So we 
received that letter on about June 30th. 

Q Were you present at the June 23rd meeting 
at the Office of Government Ethics that is listed 
here on that chron? 

A No, 1 was not. 

Q Did you discuss that meeting with anyone? 

A There was probably some discussion with 
Clark and Patricia when they returned, but I don’t 
have any specific recollection of what it was. 

Q You don’t recall anything that they told 
you about what happened at that meeting? 

A No; that’s right. 

Q What is the next meeting that you recall 

22 

once you were given the go-ahead 1 guess by Ryan on 
June 30th, as you describe? 

A The next meeting that we had? 

Q Did you then have a meeting with, for 
example, Mr. Blight and Ms. Black about what you were 
going to do to assist? 

A Yes. 1 am sure we were meeting like that. 

I don’t have any specific recollection of what it 
was. It would have been things like 1 mentioned 
awhile ago, trying to identify who was going to do 
our work for us, and so forth. 

The next thing that happened is also 
recorded here. That is, the July 1 letter to Cutler. 

1 signed that letter, as 1 recall, and that is where 
we were requesting documents from the White House. 

Q Okay. 

What was the substance of that letter that 
you recall, other than what is written here in the 
chron? 

A Basically we were writing saying that we 
were going to be involved in conducting this 
investigation. We asked that they make everybody at 
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23 

the White House who had been involved in any of these 
contacts available to the investigative team for 
interview, as well as provide us whatever 
documentation that had any relationship to those 
contacts. 

Q Was - 

A That letter was signed by, as 1 said, 
myself; I believe it was also signed by Bob Cesca, 
who was the Acting 1G at the time at Treasury. It 
came from two of us. 

Q What is your understanding of who was 
involved from the Office of Inspector General at the 
Department of Treasury at that time ~ 

MR. KRAVITZ: ’’Involved" in what? 

BY MS. FISHER: (Resuming) 

Q - in preparing for this investigation? 

A Well, it would have been the IG for 
certain, since I was involved in the preparation — not 
the preparation but I signed this letter - and 
certainly the Assistant Inspector General for 
Investigations there. 

Q And that was at the time? 

24 

A Jim Cottos. 

Q Anyone else? 

A I suspect their counsel, but I can’t say 
that with any certainty. 

MR. KRAVITZ: Could we just break for a 
minute to copy the document he has in front of him? 

(Discussion off the record.) 

BY MS. FISHER: (Resuming) 

Q Back on the record. 

We have just been provided with a 
chronology with Mr. Switzer’s handwritten notes. 

Could you describe for me what is across 
from 7-1? 

A This says "Jack," referring to Jack Adair, 

"on AL" which means annual leave. 

Q Getting back to the individuals that you 
knew of that were working on this from the Treasury 
OIG’s office, was there anyone else involved at these 
early stages that you can think of, either from the 
Department of Treasury or the Treasury OIG’s office, 
or the RTC — 

A I’m sure -- 
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Q IG’s office -- 

A I’m sure — 

Q -- that you haven’t named? 

A None that I can recall from the RTC office 
that I haven’t named. And I’m sure his counsel, 
Francine Kemer, was involved earlier in the process. 

Q Anyone else? 

A Not that I recall. 

Q What do you understand to be Francine 
Kemer’s position at that time? 

A She in essence served as counsel to the 
Inspector General at Treasury. 

Q What do you mean by "in essence"? 

A Well, that was her position. She did not 
work in the Office of Inspector General, so that is 
why I said "in essence." She worked in the General 
Counsel’s office. 

Q Meaning her office was located in that 
office suite with the General Counsel? 

A Meaning that her supervisory chain of 
command was in the General Counsel’s office. 

Q Who did she report to? 

Or what was your understanding of who she 
reported to at that time? 

A I don’t know who she reported to. 

Q Do you recall a meeting that occurred on 
July 5th, 1994? 

A Yes, I do. 

Q Could you tell me about that meeting? 

A Well, it was in essence what I would call 
the first overall meeting that we had on initiating 
the investigation. 

Do you want me to tell you the 
participants from this list, or ~ 

Q Is there anyone who is not on that list 
that was present at that meeting that you recall and 
have an independent recollection of? 

A No, there was not. 

I would point out, though, that actually 
there are two meetings here. One is at ten o’clock 
in the morning, and then there is a second meeting 
referenced at 4:30. 

Q Um-hmmm. 

A I was not in attendance at the 4:30 
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meeting. 

Q Okay. But you were at attendance at the 
ten o’clock meeting? 

A Right. 

Q Were you there for the entire meeting? 

A Yes, l was. 

Q Could you tell me what you recall that was 
discussed at that meeting? 

A Like I said, it was a preliminary meeting 
in that we talked about the request to do the 
investigation, who might be potential witnesses or 
contacts. 

There was some discussion of I guess the 
White House documents that had been requested by this 
earlier letter; and how we were going to set about 
doing our work, or the investigators were going to 
set about doing their work. 

Q Was there an issue regarding the White 
House documents that had been produced in response to 
your letter? 

A There was a general discussion. As 1 
recall, 1 don’t know that the documents had been 

28 

produced at that time. I believe they came a little 
bit later. 

There was a discussion, though, in the 
sense that it came up that Francine Kemer, who I 
earlier mentioned, was having a variety of 
conversations with, at that time unknown to me, some 
White House counsel people. 

Q Did you later find out who that -- 

A Subsequently 1 -- well, I believe it to be 
Jane Sherboume and Shelia Cheston. I believe that’s 
their names. 

Q What is your understanding of the 
substance of the conversations that Ms. Kemer was 
having with Ms. Sherboume and Ms. Cheston? 

A I guess I’ll use the term ’’negotiating." 

They were talking about what documents they were 
going to get, and how they might meet -- there was some 
discussion of what might happen in terms of 
interviews of White House people that may have been 
involved. 

Q Could you be more specific? 

A I believe it was at this stage of the game 
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where we had some discussions about whether there was 
going to be representatives from White House 
counsel’s office involved during our interviews with 
these people. 

1 know I learned of that somewhere in 
here, and this would have been as good a time as any. 

Q And that is, representatives of White 
House counsel being involved with the interviews of 
White House employees? Or would that include, for 
example, Treasury employees and RTC employees? 

A As I recall, it was just White House 
people. 

Q Okay. 

Was that discussed at this meeting, 
whether - 

A There was some discussion of it. It kind 
of got curtailed or stopped at some stage of the 
meeting when we found out that there was going to be 
another meeting between Francine and Jane Sherboume 
and Sheila Cheston at which time Patricia inserted 
herself into that meeting to attend. 

And since there was something else going 

30 

to happen there in terms of them meeting, we would 
hear back from her — 

Q 1 see. 

A — when that meeting was over. 

Q Did anyone from the RTC OIG’s office 
express a view as to whether that was a good idea at 
this July 15th meeting which started -- or July 5th 
meeting that started at 10:00 a.m.? 

A I don’t think we expressed the view that 
it was a good idea, no. 

So the answer to your question is: No, we 
did not think it was a good idea. 

Q You thought it was not a good idea? 

A Exactly. 

Q Did you express that at the meeting? 

A Yes. 

There was a general discussion of it in 
terms of, you know, that we had to conduct this just 
like we would any normal investigation in terms of 
following our normal procedures for conducting these 
investigations, and this would not be part of our 
normal procedures. 
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1 Q And why is that, if you could articulate 

2 it for me? 

3 A Well, employees would be, 1 guess, would 

4 be entitled to counsel, but not necessarily a 

5 representative of White House counsel’s office. If 

6 they wanted their own personal attorneys present, 

7 they could do that, which 1 guess ultimately several 

8 of them did. 

9 Q Some of them were represented by their own 

0 counsel? 

1 A Right. 

2 Q Are there any other reasons why you 

3 thought that that was not a good idea to have the 

4 White House counsel sit in on the interviews 

5 regarding this particular issue that you were 

6 investigating? 

7 A Well, not when they were part of what was 

8 being investigated because that was part of the whole 

9 investigation, contacts amongst people in the White 

0 House. 

1 Obviously, as I recall, I mean it 

2 specifically involved people from White House 

32 

1 counsel’s office, or formerly, anyway. 

2 Q Was there discussion either at this 

3 meeting, or prior to this meeting, relating to Ms. 

4 Kemer’s position? 

5 A Yes. I mean, we were — "we" and 1 would 

6 say Patricia and others of us in our office — were not 

7 comfortable with the concept that she was within the 

8 reporting chain, if you would, of the Office of 

9 General Counsel at Treasury, and we had concerns with 

0 that because obviously the General Counsel at 

1 Treasury was one of the targets, if you would, of the 

2 investigation, and therefore could conceivably 

3 influence Ms. Kemer. 

4 Q Was there also a concern that Ms. Kemer 

5 would share information with the Office of General 

6 Counsel at the Department of the Treasury regarding 

7 the investigation that the two OIG offices were going 

8 to conduct? 

9 A Yes, I would have to say that there was. 

10 I mean, we did not know, and you cannot speculate 

-1 what she might have done, but, you know, we were just 
12 concerned because of where she was located could 
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present a problem, number one, in reality; and number 
two, could certainly create a perception problem. 

Q Were these concerns discussed at all with 
anybody from the Treasury IG’s office, or at this 
July 5th meeting with Ms. Kemer? 

A I don’t recall them being discussed at 
that July 5th meeting. Prior to the July 5th 
meeting, you asked whether we had discussed it prior 
to that, and yes, we had. 

I believe that my boss spoke with the 
Acting IG, Bob Cesca, at Treasury on this subject and 
the concerns that we had, even offering to have 
Patricia, our counsel, like serve as co-counsel for 
this whole investigation to avoid that problem, or 
potential problem. 

Q Did Mr. Adair tell you what Mr. Cesca’s 
response was to him? 

A 1 don’t recall it. I’m sure that he did. 

That is what led to — it’s referenced on my annotated 
chron - or what we believe what led to what is 
identified there as June 27th, a letter that was sent 
from Mr. Cesca to to Jean Hanson, the General Counsel 
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at Treasury, concerning how they would evaluate 
Francine Kemer’s performance to help ensure 
independence. 

We believed that that -- 

Q So it is your understanding that this 
conversation between Mr. Adair and Mr. Cesca took 
place prior to the June 27th letter from Mr. Cesca to 
Ms. Hanson? 

A I believe that is true, yes. 

Q Later on July 5th, according to your 
chronology, Ms. Black and Ms. Kemer met with Ms. 
Sherboume and Ms. Cheston at the White House. 

Did Ms. Biack tell you anything about the 
substance of that meeting, or what was discussed? 

A Yes, she did. 1 don’t recall it all 
crystal clear. I see you have my notes in front of 
you. 

Q I can show you your notes, but I would 
like to get your independent recollection, if I can. 

Q Well, 1 believe they once again had some 
discussion of the documents, or how the documents 
would be controlled. 1 am not positive that that 
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1 occurred at that time. 

2 They also had some discussion in terms of 

3 the witnesses, whether they would have counsel 

4 present, I believe, and when and whether they might 

5 receive copies of transcripts. 

6 That’s some of it. 

7 MR. GIBSON: Alice, if I could interject, 

8 I think that meeting was held at the Treasury 

9 Department’s office, not the White House. 

10 THE WITNESS: Oh, I’m sorry. I did not 

1 1 hear that part of the question. Yes, it was a 

12 Treasury. 

13 BY MS. FISHER: (Resuming) 

14 Q Sorry about that. 

15 Is it your recollection that this was the 

16 first time that copies of transcripts, as you 

17 referred to it, was discussed with regard — 

18 A As I recall, yes. 

19 Q What is the substance of that conversation 

>0 as Ms. Black told it to you? 

l\ A I believe there was some conversation to 

12 the effect that they would like to see copies of the 
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1 transcripts. We said, no ~ "we” being Patricia - 

2 somewhat adamantly, as I recall, where I believe 

3 Francine - Pat indicated that Francine indicated that 

4 she might be a little bit more flexible on the 

5 subject, but she certainly understood where we, 

6 Patricia, was coming from in terms of our office. 

7 Q Was it your understanding that the White 

8 House wanted transcripts of White House employees’ 

9 interviews? Or would that also include RTC and 

10 Treasury employees? 

11 A I don’t recall it being delineated. It 

12 was just like "all transcripts." 

13 Q Sharing of information? 

14 A Um-hmmm. 

15 Q At this July 5th meeting, was there 

16 anything relating to the scope of the investigation 

17 that was discussed? 

18 A There were some preliminary discussions of 

19 potential witnesses, if you would, or people we were 

20 going to interview. We sketched out a list of 

21 possible names that we would be talking with, or to 

22 try to interview, but beyond that, no, I don’t 
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recall. 

MR. GIBSON: If 1 could clarify, Alice, 
are you referring to the July 5th meeting that Steve 
attended? 

MS. FISHER: I am. 1 apologize. 

MR. GIBSON: Thank you. 

MS. FISHER: I apologize. 

BY MS. FISHER: (Resuming) 

Q At that July 5th 10:00 a.m. meeting, were 
any limitations on the investigation discussed? 

A None to my knowledge. I mean it was 
discussed from the standpoint of we were going to 
have to hustle right through this thing if we were 
ever going to finish in time for what was construed 
as a deadline for this work. 

Q Could you elaborate on that, "construed as 
a deadline for this work"? 

A I believe Secretary Bentsen when he 
requested Treasury to do this said, I would like to 
have this done by some date certain here in the 
future prior to the hearings that were scheduled in 
August, I believe, and so we were trying to respond 
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to that in terms of the investigative work. 

Q Did you believe that the time constraints 
were affecting your investigation? 

A Not at that time. 

Q Did you come to believe that at a later 
time? 

A Subsequently we did. You know, we were 
having some problems because of the time 
constraints. 

Q What kind of problems? 

A Well, I mean our people were working like 
crazy. They were conducting interviews all day, and 
trying to read things at night, and that was wearing 
them out, and plus we found that we weren’t sure that 
they were being able to have enough time to 
completely prepare for their interviews at that 
stage. And I think on several occasions we discussed 
that the speed we were going at could hurt the 
investigation. 

From our standpoint, we were trying to 
continue to stress that we have to do whatever it is 
we have to do to do the investigation properly, 
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complete, rather than — I mean, if we didn’t finish on 
time, we didn’t finish on time. 

Q Do you believe that there would have been 
a more complete investigation conducted if you had 
not been under those time constraints? 

A I don’t believe that we would have found 
anything more than we did. 

Q But you have no way of knowing? 

A Huh-uh; right. 

Q Did you express your concerns about the 

time constraints to members of the Treasury OIG 
staff? 

A Yes. It was discussed at — you know, 
whenever we had status meetings, there would be some 
discussion of how we were going in terms of time, 
things like that. 

Q Did they share your concerns? 

A I would have to sort of say, yes, they 
shared our concern, but they seemed to be more - they 
seemed to be more concerned with completing their 
deadline than we were, if you would. 

Q And why is that? 
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A Well, 1 guess because their Secretary was 
the one who asked for the investigation. 

Q Did Ms. Black share your concern regarding 
the speed of the investigation regarding time 
constraints? 

A Yes, I think we all shared it, the 
concern. 

Q Do you recall the meeting that occurred on 
July 14th at the Office of Government Ethics? 

A Yes. At least parts of it. 

Q What do you recall about that meeting? 

A Well, generally it was kind of like a 
status of meeting of where we are, and who we had 
interviewed, and some things like that. 

Q Were there any discussions on the scope of 
the investigation at that time? 

A Yes, there were, in terms of, once again 
going back to who had been interviewed. I believe it 
was at this meeting the people at OGE had obtained, I 
recall, FBI 302s, their records of interviews, of a 
number of people who they had interviewed apparently 
in connection with a case. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


148 


41 

Q Who OGE had interviewed? 

A No, the Independent Counsel had 

interviewed. 

Q Okay. And they provided copies of those 
to us. And there was some discussion as to whether 
we could reference the documents in any of our work, 
and it was subsequently determined that we could 
not. 

But then — so in a sense, what they 
provided us there was discussed as how this may or 
may not help us. And then it was just who else are 
we going to interview. 

One of the people who was discussed -- and 1 
don’t know that a decision was made at that meeting 
or not — was, for example, wether to interview 
Secretary Bentsen. 

Q Were there any limitations on the 
investigation or on the scope of the investigation 
that were discussed around that time frame? 

A None to my knowledge; not that I recall. 

Once again, only time. We were having to go fast. 

The other thing that happened at this 
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meeting is, which I probably should point out because 
you will see it in there someplace in terms of the 
documents you have seen, earlier in this process, and 
I cannot say a date specific, Francine Kemer wrote 
the counsel’s office in Treasury, and I don’t 
remember who, asking a certain number of legal 
questions relative to the role of Treasury people in 
the RTC: What were they -- because they were Treasury 
employees, for example, Robert Altman and Jean 
Hanson -- what were their legal capacities that they 
were in over there. 

At this meeting it was suggested by the 
OGE people that we send a similar memo or letter to 
the general counsel at the RTC asking the same 
questions, rather than relying on the statements of 
general counsel for Treasury. 

So 1 went back and, in essence, 
participated in crafting that letter since I had been 
in this meeting, and the letter is in here, and it is 
signed by David Kuhnsman for Pat Black, and I believe 
it is addressed to Ellen Kulka. 

Q A decision was made to have the RTC 
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1 general counsel look into this issue, rather than, as 

2 you characterize it, rely on the statements of 

3 general counsel at Treasury? 

4 A Right. In essence we were asking the same 

5 questions, or very similar questions, or RTC counsel; 

6 but since these people were serving over in 

7 capacities at the RTC, we wanted to get the opinion 

8 of RTC’s general counsel as to what they thought. 

9 Q During the investigation, do you recall 

10 any limitations on what types of questions would be 

1 1 asked to witnesses? 

12 MR. KRAVITZ: Alice, I am going to have to 

13 object. I have been sitting here for several minutes 

14 and you have been asking questions about -- 

15 MS. FISHER: This will be the last 

16 question I am asking, and it relates to one of his E- 

17 mails. 

18 MR. KRAVITZ: Well, let me put my 

19 objection on the record. Just the fact that you only 
>0 have one more question does not make something 
>1 relevant if it is otherwise irrelevant. 

12 I made this objection this morning during 
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1 Mr. Blight’s deposition, and I want to repeat it 

2 here. I have read the Resolution quite carefully, 

3 and my understanding is that nowhere in this 

4 Resolution, S.Res. 120, is this Committee asked to 

5 investigate whether the OGE investigation was somehow 

6 limited or constrained for any proper or improper 

7 purpose. 

8 We are here to investigate whether 

9 transcripts were improperly released to the White 

10 House, and also whether any confidential RTC 

1 1 information that may have been contained in those 

12 transcripts was used improperly. 

13 I just really don’t think we should be 

14 spending our time on subjects that are not relevant 

15 to those issues. 

16 MS. FISHER: Well, I believe that the 

17 Resolution also provides for investigation into 

18 whether the White House engaged in improper contacts 

19 with any other agency or department in the government 

20 with regard to confidential RTC information. 

21 And the fact that the RTC Office of 

22 Inspector General looked into this topic is relevant, 
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and the fact as to what their investigation included 
is relevant, and the fact to whether that 
investigation was limited in any way is I believe 
relevant considering that their investigation dealt 
directly with White House-Treasury contacts. 

But, regardless, I am only going to ask 
one more question on this. 

MR. KRAVITZ: Just so the record is 
complete, and we said this this morning, the Senate 
Banking Committee held five very long days of 
hearings in the summer of 1994, from 9:00 in the 
morning until often 2:00 in the morning, on the 
question of — Mr. Switzer is nodding his head; he 
obviously remembers that — on the question of the 
propriety or impropriety of White House-Treasury 
contacts. 

As far as I understand, there is 
absolutely no intention of revisiting the merits of 
that issue in upcoming Senate hearings. That issue 
has been looked at exhaustively. It is the subject 
of a several-hundred-page-long report issued by the 
Banking Committee, and the deposition and hearing 
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testimony of IG witnesses, and OGE witnesses has to 
do with paragraph 1(b)(2)(E) of S.Res. 120, which is 
what you read to the witness at the beginning of the 
deposition, and the deposition should be limited to 
those subjects. 

MS. FISHER: The depositions will be 
limited to what they have knowledge about. Senate 
Resolution 120 deals with White House contacts with 
other agencies, not only Treasury. 

I believe this information is relevant, 
and I am going to ask him the question. 

BY MS. FISHER: (Resuming) 

Q Mr. Switzer, sometime during the 
investigation on or about July 15th do you recall 
expressing a view as to limitations that were put on 
certain questions that would or would not be asked? 

A I don’t recall the date, but I know what 
you are referring to. 

I believe it was in the Beth Nolan 
interview there was an issue came up about whether we 
could ask some particular question about who she told 
something to, or something along those lines. 
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1 That happened there, and 1 recall being 

2 concerned about it when I first saw it thinking that 

3 if it happens there, I think it is going to happen 

4 again. Potentially it is going to surface, and we 

5 need to figure out what we are going to do about it. 

6 I believe that the E-mail you were referring to made 

7 reference to, I think it did happen again, but what 

8 I’m trying to remember now is who it happened to. 

9 Q Let me let you see the document. It is 

0 Bates No. 6087, July 15th, 1994, E-mail from Steve 

1 Switzer to Patricia Black. 

2 A Yes. It was the Clifford Sloan interview 

3 and my E-mail says that his attorney also raised the 

4 issue. 

5 Q Could you explain to me what your concerns 

6 were about limiting? 

7 A Well, we weren’t going all the way in 

8 terms of who told who, and where the information 

9 might have gone. 

!0 And, what we say here is we agree that we 

A will ask who they told, but not necessarily who was 
!2 told subsequent to that. 
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1 Q Who made the decision to limit it in that 

2 fashion? 

3 A In that second fashion, or the initial 

4 fashion? 

5 Q Who they told he told, I believe. 

6 A That would be the second tier. 

7 Q Yes. 

8 A I don’t know — while I say "we agreed," I 

9 don’t know like there was a decision, per se. I 

0 mean, in our minds what we decided was that we were 

1 1 going to keep asking questions and if they decided 

12 not to respond -- they being the interviewee — well then 

13 we would drop it at that stage of the game. 

14 We were not telling our investigators what 

15 to do, other than go do what you are professionally 

16 trained to do. 

17 Q Do you recall when RTC employees were 

18 given transcripts of their depositions to review for 

19 their own purposes? 

20 A I would refer I believe to my notes — to 

21 this chron, and I believe that started happening on 

22 the 18th of July. 
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Q Were they requested to not share their 
transcripts with others? 

A I believe that’s true; yes. 

In other words, they were supposed to look 
at those. We gave them a very short time frame, like 
one day, to get back to us with any comments they 
might have, or changes they might want to ~ 
clarifications they might want to make. 

Q Do you recall when the first copy of the 
first draft report was completed? 

A The 21st or the 22nd. 

Q Could you tell me to whom that draft 
report was given? 

A To my knowledge, it went to Secretary 
Bentsen. 

I need to point out here that, once again 
referring to my chronology, from the 21st to the 28th 
of July 1 was on annual leave in Texas. 

Q Okay. That is helpful to know. 

So you were not in Washington when the 
first draft report went to Secretary Bentsen? 

A No, I was not. 
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Q Do you have any knowledge of anyone else 
who received that report? 

A No, 1 don’t. 

Not that I recall. 

Q Was it your understanding that the 
Department of Treasury, not the IG’s office but main 
Treasury, would receive a copy of the draft report on 
the 22nd or 23rd? 

A 1 don’t know that 1 really recall that. I 
want to say our aim was really to try to get it to 
the Office of Government Ethics at that early stage 
of the game, our reason being - they were our user, if 
you would. So it was whatever we were at that stage 
of the game responding to their needs for what they 
were going to have to do with it. 

Q Is it your understanding that a copy of 
the draft report went to the RTC, the main RTC? 

A 1 don’t recall that it did. 

Q The White House? 

A Definitely I don’t recall that it went to 
the White House. 

Q Did the RTC OIG provide copies of witness 
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1 transcripts to RTC employees other than their own 

2 transcript? 

3 A Not to my knowledge. 

4 Q Are you aware that main Treasury or 

5 Treasury IG provided to counsel for each of the 

6 Treasury witnesses copies of all of the transcripts 

7 of depositions of witnesses other than those working 

8 at the RTC? 

9 A (Pause.) 

10 Would you say that again, please? 

1 1 MS. FISHER: Would you re-read the 

12 question? I know it’s a little bit long. 

(3 THE REPORTER: "Q Are you aware that 

14 main Treasury or Treasury IG provided to counsel for 

15 each of the Treasury witnesses copies of all of the 

16 transcripts of depositions of witnesses other than 

17 those working at the RTC?" 

18 THE WITNESS: Really, I’m not sure - if 

19 you’re asking whether each interviewee was provided 
£0 their transcript and asked to review it just like we 

l\ did our RTC employees -- 

n BY MS. FISHER: (Resuming) 
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1 Q No. I will rephrase it. 

2 Are you aware of any time that a main 

3 Treasury employee or their counsel was given or 

4 provided with a copy of all the deposition 

5 transcripts other than RTC employee deposition 

6 transcripts? 

7 MR. KRAVITZ: I don’t understand the 

8 question. 

9 THE WITNESS: I think I understand the 

10 question. We learned about the 21st or the 22nd -- and 

1 1 once again, I was not here but I saw the E-mail 

12 traffic — when there was some discussion of the report 

13 going to Bentsen, words to the effect that we did not 

14 have to provide the transcripts because they already 

15 had them. 

16 Now directly on point to your question, I 

17 don’t know that that necessarily excluded any RTC 

18 transcripts. 

19 BY MS. FISHER: (Resuming) 

20 Q Who did you learn this from? 

21 MR. GIBSON: Steve, maybe you could 

22 clarify that answer a bit when you said "they" 
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already had them. Is that a reference to Treasury 
1G, or — 

THE WITNESS: That is Treasury’s Office of 
General Counsel. 

BY MS. FISHER: (Resuming) 

Q Who did you learn this from? 

A Directly? Probably from Patricia in E- 
mail. 

Q When you got back from Texas? 

A We were — I carried a computer with me. 

Q Oh. 

A So you will find stuff dated the 26th and 
27th. That was while 1 was in Texas. 

Q Did you have any telephone conversations 
with her, or anybody from the OIG relating to this 
investigation during that time frame? 

A While I was gone? 

Q Yes. 

A I don’t recall. 

Q While you were away, did you learn that 
copies of all the deposition transcripts, including 
those transcripts of RTC employees, were sent to the 
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White House? 

A Not definitely. I did, watching 
television on the first day of the hearing. 

Q Will you explain — 

A I didn’t know which one — 

Q — that reference — 

A - which ones had gone, but Cutler is his 
statement said, or made reference to the transcripts. 

So I don’t know whether they were all gone, or just 
one or two, but at that stage of the game is when I 
found out that somebody over there had them -- or I 
should say, "strongly suspected based on their 
statements." 

Q Which particular statements? 

A I don’t recall exactly what it was. 

Q Do you recall what day that was? 

A Tuesday. 

Q Did you take any action -- 

A I think it was the first - 

Q - at that point? 

A No. 

Q Did you call anyone, or E-mail anyone? 
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A I don’t believe so. I sent some E-mail 
the following day, but . . . 

Q Were you surprised that transcripts had 
been released to the White House? 

A Yes. 

Q Why were you surprised? 

A Our report wasn’t finished. 

Q Why else were you surprised, for any 
reason? 

A Well I can’t imagine why they would have 
gone to the White House if the report wasn’t done. 

Q Is it your understanding that the RTC OIG 
had taken a position that these transcripts should 
not be released to the White House prior to the 
report being done? 

A Yes. We didn’t want them released until 
we were done. 

I will make one exception to that. That 
is, we were providing copies of all the transcripts 
to OGE as we were doing our work. 

Q Was that view expressed to anyone from the 
Treasury IG at any time during the investigation? 


1 A Yes, it was. 

2 Q Who was it expressed to? 

3 A Well, I know we — kind of revising earlier, 

4 we had the discussion at the July 5th meeting about 

5 whether there would be counsel present, or whether 

6 there could be White House counsel present, and of 

7 course in interviews and things like that, I believe 

8 the subject of transcripts was discussed there and I 

9 guess that would have been the first time, at least 

10 to my recollection. 

1 1 But throughout we did not — we were of the 

12 opinion that we were holding all that stuff closely 

13 until we were through with the work. 

14 Q You expressed that to the people from 

15 Treasury IG? 

16 A Yes, I believe we did. 

17 Q Is it your understanding - or what is your 

18 understanding of whether the RTC Office of Inspector 

19 General had any knowledge of the release of 

20 transcripts to the White House prior to the day that 

21 they were released? 

22 A Do you mean prior to the 21st? 
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Q What is it that occurred on the 21st? 

A The 21st-22nd is when I subsequently 
learned. That’s when there was some discussion held 
that said, words to the effect, well we can give them 
a draft report but we don’t have to give them the 
transcripts because we’ve already provided them to 
Office of General Counsel of the Treasury. 

So my question is, are you talking about 
before then? 

Q Do you have any knowledge that the 
transcripts went to the White House prior to July 
23rd? 

A No, 1 do not. 

But 1 don’t believe that was the question 
you asked me. 

Q No, it wasn’t. The question I asked, and 
1 will rephrase it, was whether RTC Office of 
Inspector General was informed that the transcripts 
were going to go to the White House on July 23rd? 

A No. 

Q Did you have discussions with anybody 
within the RTC OIG about the fact that RTC OIG was 
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not informed of that? 

A When I returned from Texas, yes. 

Q Could you tell me the substance of those 
discussions? 

A Basically, just that I think they learned 
about it the same time 1 did, substantively; in other 
words, watching the hearing, because they were 
there -- ’’they" being a number of people from our 
staff; I was not there, I was just simply told they 
were having meetings, and they had the hearing on 
television. 

And about the time I guess that it came 
out publicly, they had, right about the same time, 
told them that, yeah, by the way, they had asked if 
they could do that, and then that’s when I believe we 
learned about the July 23rd memo from Treasury to the 
White House to Jane Sherboume transmitting the 
transcripts. 

Q Who informed you of that memo? 

A I don’t recall. 

It was somebody in our office. 

MR. GIBSON: Again just to clarify, Steve, 
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you weren’t informed of that memo until the return 
from vacation? Is that right? 

THE WITNESS: Right. 

BY MS. FISHER: (Resuming) 

Q Do you have any knowledge that they asked 
RTC OIG for permission to release the transcripts? 

A None to my knowledge. 

MR. O’CALLAGHAN: I’m sorry, Mr. Switzer, 
but did I hear you say earlier that when you got back 
you had a meeting the day the hearings were on that 
they had also been approached about releasing the 
transcripts the same day that they were released? I 
was a little confused about that, but maybe 1 am 
misstating it. 

MR. GIBSON: No, I don’t think that is 
what he said. 

THE WITNESS: My understanding ~ I got back 
on the 28th, I believe, or maybe the 29th. 

Representatives of our office — well, it is referred 
to as the July 26th meeting, so that was who was 
there. And people from the Treasury IG’s office were 
meeting in our conference room, and they had a TV on 
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watching the hearings at the same time. 

And I believe it was early in that meeting 
that they learned that the transcripts had been 
provided to the White House, and that that had 
occurred on the 23rd, which 1 believe was a 
Saturday. 

BY MS. FISHER: (Resuming) 

Q Do you know who from the Treasury IG’s 
office was involved in the decision to release the 
transcripts to the White House? 

A Only what I have read, and that that was 
the IG Inspector General Bob Cesca. 

Q Is it your understanding that it was 
Mr. Cesca who informed the RTC OIG on July 26th that 
the transcripts had been released? 

A I don’t know who said what then. 

Q Did you ever learn that any transcripts 
were sent to the White House prior to July 23rd, 

1994? 

A No, I did not. 

Q Did you ever learn of the reason that 
these transcripts were sent over to the White House 
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prior to — well, on July 23rd, 1994? 

A Not that I recall, other than that 1 know 
there is a memo or whatever from Treasury 
transmitting them to the White House. I don’t recall 
precisely what it says. 

Q Were you aware that the Senate Banking 
Committee had requested these transcripts and had 
been told that they could not be produced to Congress 
because the OGE investigation was not completed at 
that time? 

A 1 was not aware at that time. I have 
since become aware of that. 

Q Do you have any knowledge whether Ms. 

Kemer was involved in the decision to release the 
transcripts to the White House on July 23rd? 

A No, I don’t; not directly. 

Q I would like to refer you to an E-mail — 

(Witness and counsel confer.) 

Is there something you would like to 
supplement? 

A No, I was just asking him a question. 

MR. GIBSON: If I could, we have been 
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going for about an hour and 15 minutes — 

MS. FISHER: Do you want a break? 

MR. GIBSON: — why don’t we take about a 
five-minute break here, if we could. 

(Recess.) 

BY MS. FISHER: (Resuming) 

Q Mr. Switzer, I would like to share with 
you a series of three E-mails that were produced to 
the Committee with Bates Nos. 6050 — well, 6049 to 
6051, and ask you to look at them and see if they 
refresh your recollection of what was being discussed 
with you and others at the RTC OIG at this time. 

(Handing document to the witness.) 

(Pause.) 

A I recall seeing these. But I think it 
captures the essence of — I was watching TV, I guess 
somewhat the same as Mr. Katsanos, and notice that 
they made reference to the transcripts. 

Q And what was your feeling — did you share 
the view of Mr. Katsanos that he expresses in this E- 
mail, that it seems like some individuals are getting 
briefed before any of the press inquiries started? 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


159 


63 

A I wasn’t focused on the press at all. I 
was concerned about your investigation. 1 mean, here 
a White House witness was talking about the 
transcripts, and I was simply surprised that they had 
them. 

Q How did you feel about that, other than 
being surprised? 

A Surprised. 

Q Did you feel it was improper? 

A Yeah, I — 1 mean, that’s why I was 
surprised; that I didn’t think they should have them 
at that stage of the game, since we had not issued 
our report. 

Q Was it your understanding that the 
transcripts contained information which the RTC 
considered confidential at that time? 

A I don’t know that I had focused on that at 
the moment, but I know that they contained reference 
to some things that were ultimately redacted out of 
them. 

Q Do you have an understanding of why those 
things that were ultimately redacted out were 
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ultimately redacted out? 

A Yes, I do. 

Q Could you explain that to me, please? 

A Well, in some places -- 1 don’t recall them 
specifically — but, I mean they got at the substance 
of the investigations that RTC was conducting into 
the Whitewater issues, and RTC considered that 
information privileged and confidential, or whatever, 
and therefore wanted it redacted out. 

Q The RTC considered it "nonpublic"? Is 
that correct? 

A Right. 

Q Is it your understanding that this was the 
same kind of information that was being transferred 
between the White House and the Treasury which was 
the subject of your initial investigation? 

A I have no idea what they were transferring 
around. I mean, it was a question of these contacts 
and what the substance of that was. 

Q Relating to the criminal referrals that 
were coming out of the RTC? 

A Yes, it related to those. 
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Q Referring you to 6050, the E-mail from 
Mr. Adair to Mr. Katsanos, with a cc to yourself? 

A Um-hmmm. 

Q It reads: 

"My office gave the transcript of each 
interview only to the witness who gave that 
interview." 

Was that Mr. Adair’s understanding at that 

time? 

A I believe so. I mean, you’d have to ask 
him, but that’s what we did. 

Q And referring to 6051, Mr. Adair’s note: 

"1 told him we did not know in advance and 
that questions on this matter should be referred to 
Treasury" shows that he indeed did not know that the 
transcripts had been released to the White House 
prior to his previous E-mail. 

Is that a correct interpretation? 

A That would be my interpretation of it, 

yes. 

Q Did you discuss this with Mr. Adair? 

A When I returned, yes. 
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Q Can you tell me about the substance of 
your discussions? 

A Well I think it was simply a general 
discussion in the sense of we were sitting 
around — "they," pardon me — they were sitting 
around in this meeting and watching the hearings, 
and it turned up that, yeah, that the transcripts, 
not further defined as to whose, or which, or 
whatever, had been transmitted to the White House on 
the 23rd. 

And then I saw a copy of the memorandum, 
or the letter from McHale to, like 1 said, it was 
Sherboume or whoever at the White House transmitting 
them. 

Q Was it your understanding that Mr. Adair 
had not seen that transmittal letter prior to writing 
these E-mails on the 26th? 

A That is my understanding — 

Q And had not been informed — 

A — that he had not. 

Q — that the Treasury General Counsel’s 
office was going to transmit, or Mr. McHale of 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


161 


67 

Treasury was going to transmit the transcripts? 

A He was unaware of that, to my knowledge. 

Q Did he have an opinion as to the 
appropriateness of this transfer? 

A That he expressed to me? 

Q That he expressed to you. 

A Yes, that it was wrong; that it shouldn’t 
have been done. 

Q Did he express his reasons why it 
shouldn’t have been done? 

A It would be consistent I guess with what I 
thought at the same time: That we weren’t through 
with the work, with our work, and it was 
inappropriate to send those over to the White House. 

Q Had it been discussed prior to this time 
that some of the deposition transcripts contained 
confidential RTC information that was going to have 
to be redacted out before it was issued publicly, to 
your knowledge? 

A Not that I recollect, specifically. It 
might have been talked about when I was gone. 

Q Did you discuss this with Ms. Black? 
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A Probably at the same time I discussed it 
with Mr. Adair when I returned. 

Q Could you give me an impression of her 
opinion? 

A She felt the same way as the rest of us 
did. If I recall, I think she sent an E-mail dated 
the 27th of July — 

Q I can show you that E-mail. I have it 
right here, to refresh your recollection. 

A -- that kind of mentions it. 

Q The Bates Number is 25277, the best that I 
can read. 

(Handing document to the witness.) 

Is this the E-mail that you’re referring 
to? 

A Yes, 1 am. 

Q Could you just read that second paragraph 
into the record for me, please? 

A Sure. 

"Anyway, we are now pushing to get a final 
report out Friday (OGE’s target date). We learned in 
the meeting that Treasury OGC had released the 
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transcripts of witness interviews to Cutler. This 
was evidently with the knowledge of the Treasury IG 
but nobody told us until after it was done. As you 
recall, when the question of giving the transcripts 
to the Treasury OGC arose, we objected, and they did 
it anyway and then told us about it later. 

I guess the offices have very divergent 
philosophies about giving out info. 

Cutler referenced Kulka’s testimony in his 
appearance before the Committee, specifically citing 
the ’Treasury IG’s Investigation’. We are not 
pleased." 

Q Focusing on the sentence, "As you recall, 
when the question of giving transcripts to the 
Treasury OGC arose we objected". Do you have a 
recollection of that question arising? 

A In what she is referencing here? 

Q Um-hmmm. 

A I believe she is speaking of when it arose 
in connection with giving a draft report to Bentsen, 
and I was not present. I subsequently learned this. 

And they made the comment to the effect that we don’t 
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have to attach the transcripts because we’ve already 
provided them to the Office of General Counsel. And 
I believe that was like the 21st or the 22nd of July. 

Q Is it your understanding that the RTC OIG 
was not told about that until that time? 

A That is my understanding, yes. 

Q Do you have an opinion as to whether that 
was proper to send the transcripts to the Treasury 
OGC? 

A I don’t think they should have given them 
to them, either. 

Q Particularly given that members of the 
Treasury OGC were subjects of the investigation? 

A As well as their boss, Altman. 

So I mean that would — I mean, they should 
not have given them to them, either, at that stage of 
the game, just like they should not have been given 
to anybody. 

(Handing document to the witness.) 

Q 1 would like to show you another E-mail 
that you wrote on July 27th. It is Bates No. 6054. 

A Um-hmmm. 
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1 Q If you could just read that second 

2 paragraph and explain to me what you meant by that? 

3 A "Otherwise, Pat and Jack have shared their 

4 E-mail traffic with me about Treasury [abbreviated] 

5 OGC sharing copies of transcripts with the White 

6 House. Does that action possibly violate the brand- 

7 new White House Rules about what they will and will 

8 not do in connection with investigations by 

9 regulatory [misspelled] or law enforcement agencies?" 

10 Well, that makes reference to the earlier 

1 1 E-mails that I had seen. 

12 1 had read in the newspaper that the White 

13 House had come out with these brand-new rules about 

14 how they were going to deal with any investigations 

15 that were being conducted by regulatory investigative 

16 agencies. 

17 I don’t recall exactly what those said, 

18 but my reaction, as you can see what it is, is when I 

19 learned that the copies of the transcripts went to 

10 the White House, that it did not seem to be 

1 1 consistent with what 1 had read in the paper. 

12 Q Do you have any other even general 
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1 recollection about what the rules — what was the 

2 substance of these rules that you had read about? 

3 A That they were not going to involve 

4 themselves. They were going to steer completely 

5 clear of that type of thing so they would never have 

6 this perception, if you would, of this problem again. 

7 MR. GIBSON: If I could, to make the 

8 record clear on this, that E-mail is dated July 27th, 

9 1994. I believe that is after the July 26th meeting 

10 in which there was disclosure, certainly. 

1 1 We became aware, and also certainly there 

12 was disclosure by Mr. Cutler during his testimony 

13 that the transcripts had gone over to the White 

14 House. I just want to make sure that that time 

15 reference is clear in here, because this statement 

16 here that, you know, the transcripts had gone to the 

17 White House I think in time it is very important to 

18 tie that down. 

19 THE WITNESS: Okay. Yes. 

20 BY MS. FISHER: (Resuming) 

21 Q Did you have some discussions either with 

22 Mr. Blight, Mr. Adair, or Ms. Black about the 
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substance that you wrote about in this E-mail, these 
new rules? 

A Not that I recall. 

1 mean, 1 was on leave at this time, too. 

1 was in Texas. 

Q When you got back did you discuss it? 

A 1 might have. 1 don’t know. 

Q But it was your feeling that the White 
House had involved themselves in the investigation? 

A Yeah. Well, they had gotten copies of the 
transcripts prior to us finishing our -- finishing the 
investigation, since the report had not yet been 
issued. 

Q In your years, many, many years working in 
the Office of Inspector General at first the 
Department of Agriculture, then for HUD, and then for 
the RTC - l think I got all three of them there — did 
you ever run across a situation where deposition 
transcripts of this type were released prior to the 
completion of the investigation, or any investigative 
material being released? 

A The only time I could ever think of 
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something like that occurring is if something was 
disclosed in a statement or something -- and I believe 
this is in one of my E-mails -- that is, that we feel 
that a person’s supervisor would need to know in 
order to take some administrative type action, or 
needed to respond quickly prior to us completing the 
investigation, we might share that information with 
that supervisor. But otherwise, no. 

Q Other than needing an immediate response. 

A No. I mean, otherwise it waits until the 
investigation is complete. 

MR. O’CALLAGHAN: Just a quick follow-up. 

So would disclosure of this type ever be considered 
proper in any investigation you’ve ever been involved 
in? 

THE WITNESS: Not to my knowledge. 

MR. KRAVITZ: He answered that question, 
but we really have had a rule for a year-and-a-half 
now of one lawyer per side asking questions. It has 
worked pretty well, and 1 think we ought to stick 
with that. Otherwise, these depositions will turn 
into eight hours instead of four hours. 
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1 MS. FISHER: I think that might have been 

2 his first one. 

3 BY MS. FISHER: (Resuming) 

4 Q Did you have any discussions with members 

5 of the Treasury IG’s office about the release of 

6 transcripts to the White House — unredacted 

7 transcripts to the White House? 

8 A No, I did not. 

9 Q Do you have any knowledge of whether Mr. 

10 Adair had any conversations with anyone from the 

1 1 Treasury IG’s office relating to the release of 

12 unredacted transcripts to the White House? 

13 A None to my knowledge. Not in advance of 

14 the 23rd. 

15 Q How about after the 23rd — how about after 

16 the 26th when the RTC OIG was notified of the 

17 release? 

18 A Well, I’m sure they discussed it at the 

19 meeting. 

20 Q What meeting are you referring to? 

21 A The - 

22 Q The July 26th meeting - 
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A - when they were all together and they 
learned from the Treasury IG people, as well as saw 
it on television. 

Q Were you told of any of the substance of 
those discussions at the meeting that were expressed 
to the Treasury IG’s office? 

A Only that Patricia was real pissed. 

(Laughter.) 

(Discussion off the record.) 

BY MS. FISHER: (Resuming) 

Q Can you expand on that last statement? 

A Well, it’s kind of like I think since she 
sort of captured it in plain terms there in the E- 
mail when she related that to me in the E-mail and 
said "we are not pleased." 1 mean, she was 
displeased that it was done because it — since we were 
participating in the investigation, it didn’t exactly 
cast us in a good light, either, for not following 
what we considered to be appropriate investigative 
procedures. 

Q Did she have any discussions with Ms. 

Kemer about this? 
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A "She," Pat? Patricia? 

Q Yes. 

A I’m certain that she did. 1 wasn’t there, 
though. 

Q Other than the July 26th meeting, were 
there any subsequent discussions that you are aware 
of, or that you were told about between either Mr. 

Adair, Mr. Blight, Ms. Black, and any member of the 
Treasury lG’s office regarding the release of 
unredacted transcripts? 

A (Pause.) 

As 1 recall, and it’s referenced on this 
chronology, and 1 was told this ~ 1 was not present — 
that when RTC’s General Counsel referred to here as 
Kulka came over, she participated or was part of a 
meeting between some Treasury 1G people and some 
people from our office, including Clark, Pat, and Mr. 

Adair that she referenced, and that she pretty much 
tore into Mr. Cesca and Ms. Kemer because of them 
releasing the unredacted transcripts. 

Q Do you remember the substance of what she 
said? 
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A No. I wasn’t there. I was just told that 
she tore into them for releasing it, presumably 
because it was not redacted. 

Q Because it contained confidential RTC 
information? 

A Nonpublic information. 

Q Do you know of any action that Ms. Kulka 
took at that time? 

A I do not. 

Q Do you know whether she expressed that she 
was planning on taking any action at that time? 

A 1 was not told of anything. 

Q Were you told of Ms. Kemer’s or Mr. 

Cottos, or Mr. Cesca’s response to Ms. Kulka? 

A Not that 1 recall, no. 

Q Do you have any understanding of what Ms. 
Kemer’s relationship was with the White House at 
this time? 

A I was unaware of whether she had any 
relationship whatsoever. I can only say, whatever 
she was doing at this time could only be an extension 
of the earlier meetings -- earlier being back to the 
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very beginning of this thing when she was talking 
with Sherbourne and 1 believe Sheila Cheston at the 
White House in terms of arranging to get the White 
House documents and things like that. 

Q Did you ever learn from anyone? 

A Nothing more than that. 

Q Did you participate in making the 
redactions to the transcripts? 

A No, 1 did not. 

Q Who did, to your understanding? 

A Patricia from our office, and then some 
attorneys from RTC. 

Q Do you know what standards, if any, were 
set forth in making the redactions? 

A Not specifically, no. I mean, it would be 
privileged type information; not-public-type things 
that they don’t want to disclose — ’’they" being 
counsel’s office. 

Then, from a conversation with Patricia, 
there was simply a back and forth as to whether some 
things would or some things would not be disclosed. 

Q Did you review the redactions? 
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A Only after they were complete and I saw 
the issued-report. 

Q Did you participate in drafting the 
report? 

A Can you clarify? 

First - 

Q After you returned from Texas on July 
27th? 

A 28th. 

Q Did you say the 28th? 

Were you involved, or did you participate 
in any of the editing of the report, the draft 
report? 

A Not that 1 recall of any significance. It 
was substantially complete. 

Q Was this meeting that you described 
earlier with Ms. Kulka the only meeting that you 
recall Ms. Kulka being present during the 
investigation? 

A Yes. 

Q Are you aware of any subsequent 
conversations between Ms. Kulka and Ms. Adair 
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relating — 

A No, I’m not. 

Q — to this issue? 

How about Ms. Kulka and anybody from the 
RTC OIG’s office? 

A She and Patricia may have conversed about 
possible redactions. I know Patricia has said that 
there was some disagreement on some items to be 
redacted. 

Q Do you recall whether Ms. Kulka — whether 
you were told that Ms. Kulka at some point expressed 
the opinion that copies of the transcripts should not 
be attached to the report? 

A I have no recollection of that. 

Q Are you aware of anything that was not 
expressed in the report that was uncovered during the 
investigation that would be material to the report? 

A Not to my knowledge. 

Q Do you have any knowledge of who suggested 
changes to the report in the final editing phases? 

A I have been told that Treasury OGC 

commented on the draft report. 
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Q Prior to the report being issued? 

A I believe that is true. 

Q Who told you that? 

A (Pause.) 

Q Do you recall? 

A I do not recall. 

Q Do you know who from Treasury OGC 
commented on that? 

A No, I do not. 

Q Do you know what -- 

A I mean, it is not inconceivable it would 
be Francine. 

Q Why do you say that? 

A Well, she’s in Treasury Office of General 
Counsel. But that is not the context in which I 
heard it. 

Q What is the — do you have any more 
specific ~ 

A Well, other than her was the way my 
understanding of it when I heard. In other words, 
people in the Office of General Counsel at Treasury 
had commented on the draft. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


169 


83 

Q Did you have an opinion as to whether that 
was proper for members of the Treasury Office of 
General Counsel to comment on the draft report, given 
that some of the members ~ 

A I don’t believe that it was proper. 1 
mean, we don’t give draft reports generally to people 
to comment on, not investigative reports. 

I want to say — and once again, I wasn’t 
here so -- it’s the day after I left, but I don’t know 
that I was necessarily aware that they were providing 
a copy of the draft report to Secretary Bentsen. 1 
thought the draft report was going to go to OGE. 

Q Do you have knowledge whether others 
within the Office of the RTC OIG had prior knowledge 
that the draft report was going to go to someone 
other than OGE? 

A 1 do not know. 1 do not recall. 

Q But you, yourself, did not have that 
knowledge? 

A No. 

Q Prior to it being sent over to Secretary 
Bentsen? 
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A My last day at work was the 20th, and 
there was not a, so to speak, final draft at that 
stage of the game. 

Q It was not discussed in your presence? 

A Right. 

Q Do you have an opinion as to whether it 
was proper to send the draft of the report to 
Secretary Bentsen? 

A I don’t see why they needed to. I mean, 
basically we were operating on a theory that we were 
going to provide our report to the Office of 
Government Ethics who was then going to render a 
decision as to whether there had been ethical 
violations associated with this. 

Q Did you consider it improper? 

MR. KRAVITZ: Can you say what you mean by 
"improper"? 1 mean, do you mean — 

BY MS. FISHER: (Resuming) 

Q Do you have an understanding of 
"improper" -- 

MR. KRAVITZ: Let me finish my objection. 

I think it is important, since the word "improper" 
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1 often connotes an ethics violation, and 1 don’t know 

2 whether that is what you mean by the question, or 

3 whether just some more common usage of the term 

4 improper, but I think it is important that the record 

5 not be unclear. 

6 I mean, if your question really is more: 

7 Is this inconsistent with what you would have done, 

8 or with what your office’s general practices are? 

9 That is one thing that might lead you to think this 

10 thing was improper. 

1 1 Or, if the question is: Do you think that 

12 this itself violated some ethics rule? That could be 

13 another meaning for the term "improper." I just 

14 think we should all be clear as to what we are saying 

15 since that is a term that can have far-reaching 

16 meaning. 

17 BY MS. FISHER: (Resuming) 

18 Q Why don’t you answer it both ways. 

19 A Well, I do not know whether it would be 

20 any sort of an ethical breach for the Secretary to 

21 see the draft report. 

22 It would not be consistent with normal __ 
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1 procedures that we would follow to give him a draft 

2 report. Particularly if I recall right, he had not 

3 been interviewed at the time. 

4 Q So you found it to be inappropriate? 

5 A I found it to be questionable. I want to 

6 introduce a new word. 

7 Q Did others in your office find it to be 

8 questionable? 

9 A I wasn’t here, so I don’t know what their 

10 reaction was. 

1 ] Q Did they ever express their reaction to 

12 you? 

13 A Probably, but I think it is lost in 

14 their - I considered it questionable, and I don’t 

15 recall anybody disagreeing with me. 

16 MR. GIBSON: To clarify again, Steve, you 

17 are saying "questionable" predominantly in regard to 

1 8 our procedures — 

19 THE WITNESS: Yes. 

20 MR. GIBSON: — and policies and the way we 

21 conduct investigations? 

22 THE WITNESS: Right. 
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BY MS. FISHER: (Resuming) 

Q Do you know whether anyone at the main RTC 
suggested changes to the draft report prior to the 
report being finalized? 

A The only I would be aware of would be the 
issue of redactions — that, and of course people who 
were interviewed were provided their transcripts and 
the opportunity to comment. So those RTC employees 
that commented and made changes to their redactions, 
then that had an impact, too. 

MR. GIBSON: Can 1 ask a clarifying 
question here? 

MS. FISHER: Yes. 

MR. GIBSON: Steve, were you aware of 
whether main RTC ever received a copy of the draft 
report prior to its being finalized? 

THE WITNESS: No, I am not. 

MS. FISHER: Thank you. 

BY MS. FISHER: (Resuming) 

Q Do you know who made the decision to give 
the draft of the report to Secretary Bentsen? 

A No, I do not. 
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Q Do you have any knowledge whether — were 
you, or do you have any knowledge of anyone else 
being consulted at the RTC before it was sent over? 

A The draft report? 

Q Yes. 

A No. 

Q Were you or anyone else at the RTC OIG 
consulted prior to the time that OGC at Treasury made 
suggestions or suggested changes to the report, that 
they do so? 

A I was not. 

Q You didn’t request that they do that? 

A No, I did not. 

Q No one from your office requested that? 

A Not to my knowledge. 

Q Are you aware that after the report was 
issued on August 2nd, 1994, the RTC OIG received a 
request from Congress for copies of the unredacted 
transcripts? 

A Yes, I recall that. 

Q Do you recall what the response was from 
the RTC OIG or from the RTC? 
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A 1 think it was — no, I don’t recall what 
our specific response was. Our normal practice would 
be to provide them. 

Q Of the unredacted? 

A Right. 

Q I would like to present you with a copy of 
a letter, Bates No. 6268 and 6269 and ask if you are 
familiar with that letter. It is dated August 3rd, 

1994, from Lloyd Cutler to Chairman Riegle, former 
Chairman Riegle. 

(Handing document to the witness.) 

Are you familiar with this document? 

A I’ve seen this letter, yes. 

Q Who provided you with a copy of this 
letter? Do you recall? 

A I do not recall that. 

Q Do you recall when you saw this letter for 
the first time? 

A No, I don’t. 

Q On the second — 

A I’m not sure. This might be a letter that 
we saw in a draft stage that we took some exception 
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to because of the language in it, but I don’t recall 
specifically that this is the one. 

Q Would that be Mrs. Black that was involved 
in that? 

A Right. 

Q And that was the subject of some E-mail 
traffic, as well? 

A Right. 

Q That I have. 1 will show you a copy and 
maybe that will refresh your recollection. 

(Handing document to the witness.) 

I believe that this was the . . . 

A This is what I recall. 

Q And those E-mails were Bates Nos. 609 and 
6289 — 6090 and 6289, maybe. 

Can you tell me what you recall about the 
discussions surrounding them? 

A Well, only that we read the draft — and by 
"we,” I would refer to Patricia and myself-- and maybe 
others in a way that certain of the language was 
stated in there. It looked as though there were some 
sort of a tit for tat in terms of how we were getting 
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our interviews done at the White House. 

That is just -- 1 have not read these again, 
right at the moment. 

Q Well, I will let you go on and review 
them. 

MS. FISHER: Why don’t we go off the 
record while he reviews them. 

(Discussion off the record.) 

THE WITNESS: Okay. 

MS. FISHER: Back on the record. 

BY MS. FISHER: (Resuming) 

Q Can you explain to me your understanding 
of what exactly happened with this draft letter that 
was sent? 

A As I recall, the letter ~ the draft was 
sent to Francine. There was a telephone conversation 
between — and I am just reading this, too — between 
Francine and Patricia about the substance of the 
letter and what the meaning was, the meaning in terms 
of whether we agreed to provide them transcripts or 
not, with Patricia saying no, that we did not agree 
to such a thing, as far back as the very earliest 
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meetings that we participated in, and primarily her 
with the people at the White House. 

We said that the way it was worded it 
sounded like we’ll make the people available for 
interview if you’ll give us the transcripts and some 
sort of a fashion like we were negotiating that, and 
which we did not consider to be an issue subject to 
negotiation. 

Q And that indeed was not the case; correct? 

A Right. That was not the case. 

Q Looking at the third paragraph, the 
second-to-the-last sentence, it says: "I had agreed 
that there was a potential problem, but that it would 
be worse for us to violate our normal procedure and 
turn over the transcripts before the report was 
finished. Kemer thought there might be room for 
further discussion, but I did not." 

Do you recall discussing this issue with 
Ms. Black at any time? 

A The substance of that I captured, 1 
believe, in a note that I made following her, 

Patricia’s, meeting at Treasury with the White House 
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counsel back on July the 5th. 

Q The one we talked about earlier? 

A Right. Where the drift of the discussion 
was, well, gosh we’ve got to do an investigation over 
here, and if we go interview the witnesses -- this is 
what l wrote down — if we go interview the witnesses, 
then it is going to look like we are tinkering with 
the investigation; if we get the transcripts from 
you, it looks like we are tinkering with the 
investigation. 

The upshot of the whole thing was that 
they had a problem, but we were not going to 
participate in the solution. 

Q And you and the Office of Inspector 
General RTC maintain that — 

A We weren’t giving them the transcripts. 

Q — opinion and view, and expressed that to 
them? 

A Throughout the — 

Q Throughout the investigation? 

A - investigation, whenever we had the 

opportunity. 
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Q Do you have any knowledge that Mr. 

Cutler’s statements and the August 3rd letter which 
you looked at before about the use which he made with 
the transcripts that were provided to him is 
inaccurate? 

A I have no way of knowing. 

Q Did you ever learn any information that 
would lead you to believe it was inaccurate and used 
for other purposes? 

A The only thing that struck me was that, in 
a letter communicating them to the White House, 

McHale claimed that they weren’t supposed to be 
disclosed in any way public, or something like that. 

So I found it kind of interesting that he mentioned 
them in his testimony. 

But other than that . . . 

Q Would that be this letter that you are 
referring to? 

(Handing document to the witness.) 

Bates No. 6877 dated July 23rd from Steve 
McHale to Jane Sherboume? 

A This is the letter I’m referring to, yes. 
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Q And would you explain to me again what you 
feel is inconsistent? 

A This was just something that struck me as 
odd. He says here, you have agreed that the 
transcripts — no, I guess I should back up and 
clarify. This is addressed to Jane Sherboume, not 
to Lloyd Cutler. 

Q Right. 

A So, "You have agreed that the transcripts 
we are providing you with this letter will not be 
disclosed publicly or shown to individuals other than 
Mr. Cutler who may be called as witnesses by the 
Committee until such time as we advise you that this 
restriction is no longer necessary." 

So they’re not going to disclose them 
publicly, but then he makes reference to them in his 
testimony, and I just thought that was odd. 1 don’t 
know if that is a violation of anything or not. 

Q Did the Office of Inspector General of the 
RTC ever consider investigating whether the release 
of these transcripts was a violation of any ethical 
rules, or any other guidelines? 
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A No, because it did not involve the RTC. 

It was a release by Treasury. 

Q Are you aware that Mr. Cutler has made 
statements in May of 1995 that have been reported to 
the press, which the press has attributed to him, 
that the deposition transcripts that were provided to 
the White House were used to identify discrepancies 
in the recollection of presidential aides before the 
Congressional hearings? 

A I don’t recall reading that. 

Q Are you aware that the press reported Mr. 

Cutler saying, if we found inconsistencies we would 
go back to the White House officials and go back over 
testimony they gave us, and then we would say we have 
heard other reports? 

A Not specifically. 

Q Assuming those statements that have been 
attributed by the press to Mr. Cutler were said by 
Mr. Cutler, would you find that to be an improper 
use of the deposition transcripts that were released 
from the Department of the Treasury to the White 
House? 
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A That’s speculation, but yes, it would be. 

MR. GIBSON: If I can clarify that also, 

Steve, when you say ’’improper” do you mean 
that it is something that would be in violation 
of this agreement with the Department of the 
Treasury? 

Or are you raising an ethical issue? 

THE WITNESS: Not an ethical issue, just 
something contrary to what they said they would use 
them for. 

BY MS. FISHER: (Resuming) 

Q And contrary to what you believe would be 
the standard procedures — 

A The standard procedures -- 

Q -- for an ongoing investigation? 

A Under standard procedures they would not 
have gotten them. 

Q For just this reason, for example? 

A That would a good example. 

Q Would this be one of the reasons that they 
should not get them? 

A That would be a good example. 
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MS. FISHER: If we can take like a five- 
minute break, I think I just have a couple more 
questions. That’s okay. 

MR. KRAVITZ: We can go off the record. 

(Recess.) 

BY MS. FISHER: 

Q Mr. Switzer, did you have any involvement 
in the decision to place Ms. Lewis, Ms. Jean Lewis, 

Lee Ausen, or Richard Iorio on administrative leave? 

A None whatsoever. 

Q Did you have any involvement in 
investigating that decision to place those three 
individuals on administrative leave? 

(Pause.) 

A Only that I knew that it was going on, 
after it was done. 

Q Can you explain just a little bit? 

A Let’s go back to the question again. 

THE WITNESS: Could you repeat the 
question again? 

(Readback.) 

THE WITNESS: All right to the extent that 
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we received a request to do such an investigation, 
and we communicated with the independent counsel who 
asked us to delay doing such an investigation, and 
that delay still stands to this day. 

BY MS. FISHER: 

Q Do you have any more substantive 
information regarding the request to do such an 
investigation? Who requested it, for example? 

A Hearsay only. The deputy general counsel 
at RTC, I guess — give me the name - Andrew Tomback 
called and offered us the opportunity to search these 
people’s offices if we wanted to before they came 
back to work, if we thought that would be helpful in 
connection with our investigation. 

The person to ask about that is Jack 
Adair, because Tomback called him. 

Q Search for what purpose, search their 
offices for what purposes? 

A That’s pretty much the same question we 
asked. 

Q What was Mr. Tomback’s response? 

A He was the one that did the requesting. 
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Mr. Adair’s response was we could not 
imagine any reason why we’d want to search their 
offices. 

Q Did Mr. Tomback express a reason why he 
thought that that would be appropriate? 

A Simply that these people had been gone for 
a couple of weeks, and that there might be something 
in there that we thought would be useful to us in our 
investigation, and we didn’t agree with that point. 

Q Why didn’t you agree with that point? 

A We don’t go around searching people’s 
offices. 

Q Because it’s? 

A We view that as inappropriate. I mean, 

that’s not how we conduct our investigations. 

Q So you refused that request? 

A Yes, we did. 

Q Do you have any information as to anyone 
else that may have searched the offices? 

A None whatsoever. 

Q Do you know whether Mr. Tomback was 
calling on someone else’s behalf? 
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A I do not know that. 

Q Did you have any other substantive 
involvement prior to the investigation being deferred 
at the request of the Office of Independent Counsel? 

A Not that I recall, no. 

MS. FISHER: I’ve no further questions, 
thank you. 

THE WITNESS: Okay. 

EXAMINATION 

BY MR. KRAVITZ: 

Q Mr. Switzer, I’m going to be as brief as I 
can and hopefully I will not be repetitive. 

Sometimes I may have to be a little bit 
repetitive, just to focus your attention on certain 
areas that you’ve already gone into. 

A Okay, that’s fine. 

Q You’ve testified previously about your 
belief that certain officials in your office may or 
may not have told White House officials that your 
office did not want transcripts released to the White 
House before the final report was released to the 

public. 
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Did you personally at any time tell any 
White House official that deposition transcripts 
should not be released to the White House before the 
report was completed? 

A If I heard the question, did I personally 
tell anybody in the White House? 

Q Any White House official? 

A That we would not release the transcripts 
to them prior to completion of the investigation. 

Q Or that you thought transcripts should not 
be released to them before the completion of the 
investigation? 

A No, I did not. I did not have any 
communications with the White House people. 

Q In your presence, did any RTC IG official 
tell any White House official that deposition 
transcripts would not or should not be released to 
the White House before the completion of the 
investigation? 

A Once again, 1 did not have any 
communications with White House personnel on the 
issue of transcripts. 
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Q Okay. My question was, in your presence, 
did any other official from the office of Inspector 
General at the RTC tell any White House official that 
deposition transcripts would not or should not be 
released to the White House before the completion of 
the investigation? 

A No, they did not. 

Q So you would agree that any information 
that you have that any such statements were made by 
anyone in your office to the White House is based on 
hearsay, what other people have told you? 

A What was related to me, yes. 

Q Let me just go back to the very beginning, 
if I might, and I apologize if I’m exposing my own 
ignorance about this whole thing. 

But I want to see if you can maybe help us 
understand exactly how your office came to be 
involved in this entire investigation, and what the 
relationship of your office was with the other 
offices and entities that were involved. 

Am 1 correct that this whole process began 
when Secretary Bentsen asked the Office of Government 
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Ethics to conduct an investigation and provide an 
analysis of the ethical propriety of the White House- 
Treasury contacts? 

A I believe that’s correct, yes. 

Q And it was after that happened that the 
OGE contacted the IG’s office at the Treasury and the 
IG’s office at the RTC to assist in the OGE’s own 
investigation and analysis of the White House- 
Treasury contacts, is that right? 

A Yes, I believe that’s correct. 

Q And the reason why the OGE reached out to 
the two IG offices was that the OGE has no 
investigative resources itself? 

A That’s correct. 

Q Now, was it your understanding then that 
the Office of Inspector General at the RTC was 
working for the Office of Government Ethics in this 
investigation? 

A Sort of. I mean, technically we don’t 
work for anybody; we’re independent. 

Q Right. 

A But we were providing them assistance. 
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That was our user. 

Q You had been asked to investigate certain 
facts and your task was to find those facts and then 
report on them to the Office of Government Ethics, is 
that accurate? 

A That’s how we viewed it, yes. 

Q And to your understanding, that was the 
same role that the Office of Inspector General at the 
Department of Treasury had? 

A Yes, I would have to say yes. On more 
than one occasion they, 1 believe 1 mentioned this 
before, felt compelled by the Secretary, the 
Secretary’s request in having a report completed 
prior to those hearings. 

So it was maybe not as clear for them as 
it was for us. 

Q Am I correct that in the great majority of 
the cases that the IG Office at the RTC becomes 
involved in, that the great majority of those cases 
involve internal RTC matters? 

A Generally speaking, that is true, yes. 

Q And in the great majority of your cases, 
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do you work, does the RTC IG’s office work by itself, 
as opposed to along with other investigative 
agencies? 

A Yes and no. If we’re into a criminal 
issue, we’ll be working with the FBI. They may be 
leading an investigation, and we would assist. On 
the other hand, they may have said, fine, you guys 
investigate away and let us know how you’re doing. 

Q Had you ever, had your office ever before 
conducted an investigation for the Office of 
Government Ethics? 

A Not in the same circumstance as this. 

I mean, we have conducted investigations, 
the results of which we have discussed, you know, at 
the conclusion discussed with the Office of 
Government Ethics in order to get some sort of an 
opinion or a position from them as to whether there 
were ethical violations. 

Q Had you, before July 1994, had the Office 
of Inspector General at the RTC ever conducted a 
factual investigation at the request of the Office of 
Government Ethics? 
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A No, not that I recall. 

Q So you never before have been in the 
position of conducting a factual investigation for 
the specific purpose of reporting facts to the OGE 
for their analysis? 

A I would have to say no, to my 
recollection. 

Q So this was not the typical investigation 
that your office is involved in, was it? 

A Would you define typical? 

Q I think you’ve already testified that this 
was the first time, at least to your knowledge, that 
your office had conducted a factual investigation at 
the request of Government Ethics, is that right? 

A Right. 

Q And this was not an investigation that was 
limited to internal RTC matters, correct? 

A That’s true, it was beyond, except that 
the subject of the so-called contacts they’d have to 
get into business at the RTC, and that being the 
investigative referrals. 

Q Right. But what you were investigating 
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was the White House-Treasury contacts relating to the 
RTC’s underlying investigation? 

A Right, right. 

Q What you were investigating was not an 
internal RTC matter, was it? 

A Somewhat. 1 mean, part of the reason we 
were there is because there were RTC employees to be 
interviewed in connection with the case, and 
therefore our presence was needed to interview those 
people. We would have the jurisdiction over those 
folks where the Treasury would not. 

Q You’re not testifying that an 
investigation of White House-Treasury contacts is an 
internal RTC matter are you? 

A No. 

Q And so in that regard, as well as in the 
regard that you were working on something really for 
the OGE, wouldn’t you agree that this was not a 
typical Inspector General investigation? 

(Pause.) 

A The customer, the user was not a typical 
user of our investigation, okay. I mean, our 
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investigations are conducted, we go out and interview 
people and we review documents, which is exactly what 
we did here. The only thing that’s somewhat atypical 
is that all of our statements were taken, were 
recorded, just like this is, where usually that’s not 
done. 

Q Well, except when you’re working with the 
FBI, for example, aren’t you the lead agency on an 
investigation? 

A In some cases we are the lead, when we’re 
working with the FBI. In most instances, if the FBI 
is active, they are leading, and we are assisting. 

Q What percentage of your cases are the FBI 
involved in? 

A Not a lot. I’d hesitate to put a number 
on it. I mean, they are involved in a lot, but we’re 
not working with them in a lot of cases where they 
are in fact leading. Most of the time, we are left 
to do our own investigative work, and just keep them 
informed of what we’re doing. 

Q What percentage of your cases 
approximately does the RTC’s Inspector General’s 
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Office work on by itself? 

A More than half. 

Q Is it more than 75 percent? 

A I’d hesitate to get that far. I mean, 
it’s a lot. 

Q And what percentage of your cases 
approximately is your office the lead agency on? 

A That would pretty much correspond, more 
than half of them. 1 mean, a lot of those cases 
we’re doing on our own. There’s not a lot of them 
that we’re just outright assisting the FBI and that’s 
all we’re doing. 

Q So it is not your usual position to be 
assisting someone else in an investigation, right? 

A That’s an accurate statement. 

Q Has there ever been another investigation 
in which your office was assisting the Treasury 
Department’s Inspector General’s Office? 

A Not that I recall. 

Q This is the first time that you’re aware 
of that that has happened? 

A Yes. 


183 


111 

1 Q In that regard, would you agree that this 

2 was not a typical investigation for your office? 

3 A I’ll kind of go back. The investigation 

4 itself was typical. The difference was who our 

5 audience was, if you would. 

6 0 Okay. So when you say the investigation 

7 was typical, what you mean is that your approach to 

8 finding facts was the way you — 

9 A Conducting an investigation, yes. Pardon 

10 me. Conducting an investigation is conducting an 

1 1 investigation. 

12 Q Okay. Just so we can summarize. The way 

13 you conducted this investigation was the same way 

14 that you conduct most if not all of your 

15 investigations? 

16 A Correct. 

17 Q But the context in which you conducted the 

18 investigation, and the entities or persons to whom 

19 the information was ultimately provided was different 

20 than in the typical Inspector General RTC 
>1 investigation? 

22 A That’s good. That’s correct. 
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1 Q Now you’ve testified on several occasions 

2 earlier in this deposition in response to questions 

3 from majority counsel that in your opinion, certain 

4 things that people said or did, or at least that 

5 people have been reported to have said or done, were 

6 improper. 

7 Were any of those opinions that you stated 

8 earlier in your testimony meant to indicate your view 

9 that something that someone had said or done was 

10 unethical or in violation of government ethics rules? 

11 A I did not focus in that fashion. 

12 Generally speaking, I was referring to inappropriate 

13 in connection with how a normal investigation is 

14 handled, or how we would like an investigation to be 

15 handled. 

16 Q By your office? 

17 A By our office. 

18 Q Are you an expert in the rules of 

19 government ethics? 

20 A I’m the agency ethics official for the 

21 Office of Inspector General. 

22 Q Okay. So you know a lot about ethics. 
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A RTC ethics, 1 do, yes, sir. 

Q But what you meant when you said that 
things were inappropriate or improper were that they 
were different from the way your office ordinarily 
conducts investigations? 

A Yes. What we would view as how 
investigations are normally conducted. I mean, 
there's a set of government-wide standards published 
on what's best practices on how to conduct 
investigations. 

Q Does the RTC Inspector General's Office 
itself have written regulations standards for the 
conduct of factual investigations? 

A Yes, we do. We have what we call a manual 
series. It's a number of different chapters on 
investigative procedures, how to conduct interviews, 
things like that. 

Q Do you know whether the RTC 1G manual 
addresses the subject of the release of deposition 
transcripts? 

A Not that 1 recall. I just don’t know. 

Q You don't know. 
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Can we go off the record for one moment? 

(Discussion off the record.) 

MR. KRAVITZ: Let's go back on the record. 

While we were off the record, 1 made a 
request of Mr. Gibson for production of a copy of the 
RTC IG's investigation manual. 

Mr. Gibson indicated that he would provide 
that to the Special Committee, and that he intends to 
request that the manual be treated as either 
confidential or highly confidential by the Special 
Committee. 

Whatever you request, we'll certainly take 
into serious consideration. I think that ultimately 
the Chairman and Ranking Member have the final say as 
to what gets marked "highly confidential," but I'm 
sure they'll make an appropriate decision. 

MR. GIBSON: That's line. Thank you. 

BY MR. KRAVITZ: 

Q Mr. Switzer, is it fair to say that if 
this manual does not address the subject of w hether 
deposition transcripts can be provided to anyone 
before the completion of an investigation, that the 
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standard practice that you’ve been referring to is 
simply a matter of tradition or how it’s usually 
done, as opposed to some formal rule of investigative 
procedure at the RTC IG’s office? 

A I guess standard practice would be the 
term, but I mean, it’s -- one of our chapters has to 
deal with firearms and there’s not a section in there 
that says you don’t point loaded gun at somebody. 

So, I mean, there’s some things that we 
just kind of take for granted. 

Q Is this one of those things that you just 
kind of take for granted? 

A Yes. I mean, we’re not sharing 
information prior to investigation, during the course 
of the investigation, this is the normal practice, 
with the once exception that I mentioned earlier. 

Q Which was that in the event that , 
administrative action needs to be taken quickly? 

A That something came up during the course 
of an interview that we felt that was so sensitive or 
so important that we had to share it with the 
person’s supervisor or something like that, well, 
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then we would either share or discuss in detail the 
substance of that interview with that supervisor. 

Q Now Mr. Blight testified that another 
exception to this standard practice of not releasing 
investigative material during the investigation was 
if those materials were important to another on-going 
investigation. And that sometimes in those 
circumstances, investigative materials would be 
released by your office before your office completed 
its investigation. 

Do you agree with that? 

A Yes, I would. 

Q And can you give an example of how that 
second exception might work? 

A I’m trying to think. 

We shared information during the course of 
our investigation with the Independent Counsel. If 
we’re doing something with the FBI, we would share it 
with them as another investigative agency. When it’s 
another investigative agency, it’s not the same 
thing. It’s not like sharing it with a potential 
target of your investigation. 
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MR. GIBSON: If 1 could ask a question to 
just kind of clarify that response? 

You know, 1 mean, sharing in other words 
with another law enforcement agency is one thing. 

Sharing it with somebody else is another? 

THE WITNESS: Right. 

BY MS. FISHER: 

Q You’ve testified, 1 believe, that the 
transcripts, the unredacted transcripts were provided 
to the White House to Mr. Cutler specifically on 
July 23, 1994. Is that correct? 

A Yes. And I think I subsequently pointed 
out that the letter was addressed to Jane Sherboume. 

Q And this is just based on information 
that’s been provided to you as to when these 
transcripts were given to the White House, isn’t that 
right? 

A That is true. 

Q Tell us, if you would, exactly what it is 
about those transcripts unredacted going over to the 
White House approximately a week before your office 
concluded its investigation that you find to be 
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troubling? 

A Well, the report itself wasn’t issued. It 
creates an appearance that we are somehow or other 
cooperating with the White House in connection with 
our investigation, which, in my terms, would seem to 
taint our office both personally and professionally. 

Q Why is that? 

A Well, I mean, investigators don’t do that, 

I guess, is the term that I would use. We’re not 
through with the investigation. If I’m not mistaken, 
all of the interviews had not been completed at the 
time. It allowed that information to be shared, if 
they so chose to do so. 

Q Anything else? 

A Not that comes to mind immediately, no. 

Q Let me back up for a minute because 
references have been made throughout the deposition 
to sharing information with targets of the 
investigation. 

Now my understanding, and tell me if you 
agree with me, my understanding is that the Office of 
Government Ethics was asked by Secretary Bentsen to 
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1 analyze the question whether or not any Treasury 

2 Department officials had violated ethics rules with 

3 regard to the White House-Treasury contacts. 

4 Is that your understanding? 

5 A I believe that’s correct. 

6 Q And the corollary to that is that the OGE 

7 was not asked by Secretary Bentsen to analyze the 

8 propriety of White House officials’ actions with 

9 regard to those Treasury- White House contacts. 

0 Is that your understanding as well? 

1 A 1 guess fd have to say yes to that. 

2 Q So you’d agree with me that White House 

3 officials were not among the subjects of OGE’s, and 

4 therefore your office’s investigation? 

5 A I guess that’s so. I mean, I have a 

6 problem, if you would, or 1 would have a problem 

7 saying that some contact by Treasury with the White 

8 House was inappropriate or improper ethically, but 

9 that there was nothing wrong on the other side. 

!0 Q So you have some problem distinguishing, 

!1 setting this off into two separate investigations. 

12 Is that really what you’re saying? 
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1 A No. 1 have a problem in a sense saying 

2 that you can’t have unethical behavior by a Treasury 

3 employee for contacting a White House person, and the 

4 White House person being without an ethical problem 

5 also. 1 don’t know another way to say that. 

6 Q Is it still your answer, nevertheless, 

7 that the White House officials were not subject to 

8 the investigation? 

9 A Right. Nobody in the White House was a 

0 target or a subject of our investigation. , 

1 Q Certainly Lloyd Cutler was not a target or 

2 a subject of the investigation your office was 

3 conducting, correct? 

4 A No, he was not. 

5 Q Now, you mentioned earlier that not all of 

6 the interviews were completed as of the time that the 

7 transcripts were sent over to the White House on 

8 July 23, 1994. 

9 To your knowledge, how many depositions 

0 were conducted during the entire course of this 

1 investigation by your office and the Treasury IG’s 

2 office? 
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A A specific number 1 don’t recall. I 
believe it was like 27. 

Q Approximately 27? 

A About 27. 

Q How many were yet to be conducted as of 
July 23, 1994? 

A I believe it was two. Ludwig, the Office 
of the Comptroller of the Currency, and Secretary 
Bentsen. 

Q Did either of those two witnesses work at 
the White House as of July 23, 1994? 

A Secretary Bentsen, he’s appointed by the 
President. 

Q Worked at the Department of the Treasury. 

A Worked at the Department of the Treasury. 

Q And the Office of the Comptroller of the 
Currency, that is a part of the Treasury Department? 

A Treasury also. 

Q Not part of the White House? 

A No, it’s not part of the White House. 

Q Do you have -- strike that. 

So it’s fair to say then that all of the 
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White House witnesses to be interviewed or deposed as 
part of your investigation had already been 
interviewed or deposed as of the time that the 
transcripts went over to the White House on July 
23rd? 

A I believe that is true, yes. 

Q So no one, no White House official had any 
opportunity to change his or her testimony provided 
to your office as a result of having reviewed other 
people’s transcripts, right? 

MR. GIBSON: If 1 could just clarify, in 
relation to their investigation. 

MR. KRAVITZ: In relation, right. Well, 
let me rephrase the question. 

BY MR. KRAVITZ: 

Q Would you agree that no White House 
official had any opportunity to change the testimony 
that he gave at a deposition to your office or the 
Treasury lG’s office as part of this investigation, 
as a result of having reviewed any other White House 
official’s, or anybody else’s deposition transcript? 

A I believe that’s true. 
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1 Q They were already under oath on the record 

2 before these transcripts went over to the White 

3 House, right? 

4 A For the purposes of our investigation, 

5 that’s true. 

6 MR. GIBSON: If I could just clarify for 

7 the record here for a moment, we’ve been asked to 

8 provide a letter informing the Committee whether 

9 there were any depositions of any White House 

10 personnel that were taken after 7/23/94 and we will 

1 1 do so. 

12 MR. KRAVITZ: Thank you. 

13 BY MR. KRAVITZ: 

14 Q Have the unredacted transcripts of all of 

15 the depositions taken as part of your investigation 

16 been provided to the Congress? 

17 A I believe the answer to that is yes. 

18 Q And all of the unredacted transcripts of 

19 your depositions have also been provided to the 

20 Office of Independent Counsel, correct? 

21 A Yes, that is true. 

22 Q And would you agree then that if anyone, 


1 at any time since July 23rd, 1994, has changed his or 

2 her testimony as a result of transcripts having gone 

3 over to the White House, that that’s going to be 

4 available for all of us to review? 

5 A I guess I would, yes. 

6 MR. GIBSON: Go off the record for a 

7 moment. 

8 (Discussion off the record.) 

9 THE WITNESS: I do not have any idea what 

10 the Independent Counsel is doing with this stuff so 

1 1 somebody may question something. 

12 BY MR. KRAVITZ: 

13 Q Now, the IG offices provided a report to 

14 the OGE on July 29, 1994, is that correct? 

1^ A That was the final report, yes. 

16 Q And that was the factual report based on 

17 review of documents and on sworn depositions that 

18 were taken by both IG offices, correct? 

19 A Yes, it was. 

20 Q Was that report influenced or affected in 

21 any way by any White House official who had reviewed 

22 transcripts that were sent over to the White House on 
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July 23rd, 1994? 

A Not to my knowledge. 

Q So to your knowledge, the transmission of 
transcripts on July 23rd, 1994, to the White House 
had no effect on the content of their final report 
issued by your office and the Treasury IG’s office on 
July 29, 1994, is that right? 

A I’m aware of no specific circumstances 
that might have impacted it. 

Q If these transcripts had not been sent 
over to the White House on July 23, 1994, when in the 
regular course would White House officials have had 
access to these transcripts? 

A Subsequent to the completion of the 
report. And Secretary Bentsen made his public 
statement on July 30th, which therefore made it sort 
of FOIA’able. In the normal course of business, 
other than him being interviewed, there was really, 
going back to where we started out, and it really 
didn’t involve the White House. It involved improper 
contacts by Treasury, so I don’t know why the White 
House would have needed it at all. 
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Q Were the transcripts, the deposition 
transcripts were provided to the Senate at some point 
in late July, is that right? 

A They were provided. I don’t know whether 
it was late July or early August. 

MS. FISHER: Are you talking about 
unredacted transcripts? 

MR. KRAVITZ: We got the redacted 
transcripts. 

MS. FISHER: Right. So redacted 
transcripts were provided. 

THE WITNESS: I was not drawing a 
distinction. I know we provided it. I don’t recall 
which it was. I know there was a subsequent flap, if 
you will, over that. 

BY MR. KRAVITZ: 

Q All right. We know the redacted 
transcripts were sent to the Senate in late July, 
early August. 

Were the transcripts otherwise available 
to anyone other than specific witnesses who had 
access to their own transcripts? 
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What if just someone, just some member of 
the public wanted to look at these things? 

A They would not have been, unredacted 
transcripts would not have been available to the 
public. 

Q Would redacted transcripts have been 
available to the public? 

A I believe so, but I’m not completely clear 
as to whether there may have needed to be additional 
redactings prior to them being released publicly. 

Personal privacy type stuff. 

Q If you had been contacted on July 30, 

1994, when the report was complete, the investigation 
was complete, if you had been contacted by Mr. Cutler 
on that day, and asked for copies of the deposition 
transcripts, what would your proper response have 
been? 

A I would have referred him to the Treasury 
Inspector General. 

Q Why is that? 

A They’re the ones that published the 

report. 
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Q And what do you think the proper response 
would have been by the Treasury Inspector General to 
such a request on that day? 

A I don’t know. 

MR. GIBSON: Let me just ask a question. 

Are you familiar with the Treasury 
Department’s rules and regulations on release of 
information? 

THE WITNESS: No, I’m not. But my thought 
being it would go back to something I said awhile 
ago, and that was this investigation was performed to 
determine — this is what you said — the ethicalness 
or lack of ethicalness of conduct by Treasury 
employees in contacting White House people. 

So, in my mind, 1 would have questioned 
why does Mr. Cutler need it, issued or otherwise. 

BY MR. KRAVITZ: 

Q Were you aware that Mr. Cutler was 
conducting an investigation of his own into the 
propriety of White House officials’ conduct in 
relation to the Treasury-White House contacts? 

A Vaguely, yes. 
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Q Were you aware that Mr. Cutler had been 
asked to report to Congress as to the findings of his 
internal investigation? 

A I do not recall that. 

Q And so in reaching your opinions as to the 
propriety of transcripts being released to Mr. 

Cutler, you’ve not taken into account Mr. Cutler’s 
own on-going investigation and his obligation to 
report to Congress. 

Is that right? 

A Well, kind of yes and no. 


EVENING SESSION 
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(6:00 p.m.) 

BY MR. KRAVITZ: 

Q How could you have taken it into account 
if you didn’t know about it? 

A Well, that part is the part that 1 believe 
1 was answering no to. 

Yes, we recognized early in the process 
that he was conducting some type of an investigation 
there in the White House, and that’s why they wanted, 
from the very beginning, to obtain the transcripts 
which of course we said no to early on. 

And it’s referenced in either my personal 
notes or in the E-mail that they had a problem 
because the only way that they could get the 
information from our interviews was to interview the 
people themselves or to get the transcripts from us. 

And if they interviewed the people 
themselves, the appearance of the problem was that 
they were trying to influence witnesses in our 
investigation. 

And if they got the transcripts from us, 
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well then it would certainly look like they were 
trying to influence our investigation. 

And so it was acknowledged right at the 
very beginning that they had a problem, that our 
position was that if they wanted the information from 
these very same people that we were getting, they 
were going to have to interview them. 

And that was established in the July 5th 
time frame. 

Q And who are the people that you were 
referring to that they would need to interview 
themselves? You mean the Treasury and RTC officials? 

A Precisely. And their own White House 
people. 1 mean, that was kind of I think spelled out 
very early in the process that we couldn’t share this 
stuff with them because of the nature of what we were 
doing. 

Q But you all recognized that the White 
House was in a difficult position? 

A Absolutely, we recognized that. 

Q In terms of getting access to information 
that they needed without appearing to be intimidating 
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witnesses? 

A Exactly, yes. We were aware of that. 

Q Now, I want to talk to you a little bit 
about the redacting process that apparently occurred 
some time late in July 1994. 

You’ve testified that you were not 
involved in the actual redaction process itself. Is 
that right? 

A That’s correct. 1 testified 1 wasn’t even 
in town. 

Q Okay. And so you were not involved in 
setting standards for what type of information would 
be redacted from those transcripts? 

A No, I was not. 

Q But you’ve testified that you’ve reviewed 
the transcripts or some of the transcripts after they 
were redacted. Is that right? 

A Yes, I’ve looked at some of them, yes. 

Q And do you have a general, can you 
generally describe for us what type of information 
was redacted from the deposition transcripts? 

A The one that specifically comes out that 1 
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recall had got at the specific number of 
investigations, referrals that were being discussed. 

Q You mean the fact that there were nine 
criminal referrals? 

A Yes, I believe that’s the number. 

Q Anything else come to mind as the type of 
information that was redacted? 

A As 1 recall, Ellen Kulka wanted to redact 
the President’s name, and we would not agree with 
that, since that was basically known information at 
the time, a public figure or something like that. I 
don’t recall the exact legal basis that we argued 
that. 

Q Well, let me ask you about that. 

Certainly by late July, 1994, it was 
widely known among the public that that were nine 
criminal referrals that were made to the Department 
of Justice in the fall of 1993, correct? 

A I don’t know whether it was widely known. 

It had been reported that, reported that, 
but that is not something that the RTC had 
acknowledged publicly. 
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Q So it was the RTC’s position that 
information which even though it had been, it had 
been released publicly in an unauthorized way, had to 
be viewed as privileged or confidential if the RTC 
had not formally released the information. 

Is that right? 

A I believe that’s the case. RTC had not 
acknowledged formally and publicly that information. 

Q And that’s why the number nine was 
redacted from the deposition transcripts, correct? 

A Yes, the exertion of privilege, I guess. 

Q Now what other information, other than the 
fact that there were nine criminal referrals, was 
redacted from the transcripts? 

A That’s really all that I recall. 

Q So is it fair to say that this 
confidential information, confidential RTC 
information that was ultimately redacted from the 
deposition transcripts was information which although 
not formally released by the RTC previous to that 
time, was information that was still in the public 
domain as of July 1994? 
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A That would be speculation since I don’t 
recall, you know, other than that one piece of the 
nine, the number, I really don’t recall the substance 
of what the redactions were. 

Q Let me ask you this, let me ask it this 
way. 

Do you know of any information, any 
confidential RTC information that was ultimately 
redacted from any of those deposition transcripts 
that was not already in the public domain as of 
July 23, 1994? 

A I don’t recall anything with any level of 
specificity in terms of what it was, but there was an 
addition or an amendment to Leon Curtis’ statement 
that I believe that we redacted part of because it 
was very sensitive. 

And like I say, I can’t remember the 
substance of it, but I just recall that he had sent 
in a E-mail suggesting a certain change to his 
statement that was meaningful. Now whether that was 
redacted or not, 1 don’t recall. 

Q Okay, let me rephrase the question this 
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way. 

Can you identify for us any confidential 
RTC information contained in any of those deposition 
transcripts that was ultimately redacted? 

A No. 

Q But which was not already in the public 
domain as of July 23rd, 1994? 

A No, I cannot do that. 

Q Do you know of any evidence that anyone, 
any White House official ever used any confidential 
RTC information contained in those deposition 
transcripts for any improper purpose? 

A No, I do not. 

Q Do you have any information that any 
confidential RTC information contained in any of the 
deposition transcripts was ever transmitted to a 
subject of the RTC’s underlying investigation? 

A No. Not that 1 recall. 

Q Let me ask you some questions about a one- 
page document that’s Bates stamped 025252, which 
you’ve previously identified as a chronology prepared 
by Patricia Black. 
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1 Is that correct? 

2 A Yes, I understand. 

3 MR. GIBSON: May I interrupt. Isn’t that 

4 A? 

MR. KRAVITZ: Well, I’m asking him about 

6 the principal document. I’ll get to that. I’m 

7 asking him about the regular document. 

8 BY MR. KRAVITZ: 

9 Q 025252 is a one-page chronology prepared 

10 by Patricia Black, is that correct? 

1 1 A I believe it was prepared by Pat, yes. 

12 Q Now you’re looking at something that we’ve 

13 all marked 025252A. 


14 

A 

Right. 

15 

Q 

Which is Ms. Black’s chronology with some 

16 

of your own handwritten additions. 

17 

A 

Correct. 

18 

Q 

When did Ms. Black prepare 025252? 

19 

A 

It’s dated in the upper left hand comer 

20 

2/2/95, so I would assume that it was somewhere 

21 

around that stage of the game. 

22 

Q 

Were you present when Ms. Black prepared 

1 

this chronology? 

2 

3 

A 

By present, 1 mean, was I working or was - 

4 

Q 

Were you with her when she prepared it? 

5 

A 

No, I was not standing with her when she 

6 

prepared the document. 

7 

Q 

Were you consulted when Ms. Black prepared 

8 

this, to your knowledge? 

9 

A 

She used my calendars. 

10 

Q 

So your calendars were consulted? 

11 

A 

Right. 

12 

Q 

But you weren’t consulted? 

13 

A 

Not that I recall. 

14 

Q 

What’s your understanding of the purpose 

15 

for which Ms. Black prepared this chronology? 

16 

A 

I do not recall what that was. 

17 

Q 

Well, you’ve seen this chronology before 

18 

today, right? 

19 

A 

Yes, I have. 

20 

Q 

Did Ms. Black give it to you? 

21 

A 

No, I’ve had one for quite some time. I’m 

22 

trying to recall whether it was just put together 
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when we started receiving requests for copies of 
documents to come up here. I just, I don’t remember 
exactly when it was. 

Q How have you used this chronology to 
refresh your memory? 

A For the purposes of this. Simply 
reviewing it and looking at my calendars, and looking 
at the other documents that came from my files. 

Q Would you be able to testify today about 
dates of meetings or participants at meetings without 
this chronology? 

A Certain parts of it, yes. 

Q Which parts would you not be able to 
testify about without this chronology that you’ve 
already testified about? 

A Well, 1 might not be able to get everybody 
who was at a meeting, get their name in there. I 
could not testify factually about things that 
occurred during the week of my absence. By 
factually, I mean, 1 could report what 1 was told but 
not what I heard during that process. 

General dates of meetings, I think I might 
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not get them as precise if I didn’t reference this, 
but overall I think 1 could get it. 

Q Did you have a meeting with Ms. Black, Mr. 
Adair, Mr. Blight, Ms. Herlihy and Ms. Dwyer, 
recently to discuss all of your testimony before this 
Committee? 

A Yes. 

Q When was that? 

A Thursday or Friday. 

Q Of last week? 

A Of last week. 

Q How long did that meeting last? 

A I was in and out of that meeting a couple 
hours, three hours. That’s just a guess. It was 
something like that. 

Q Who called that meeting? 

A I’d say probably Patricia. It was like a 
collective thing. 

Q And what was your understanding of the 
purpose of that meeting? 

A Simply to talk about this case that would 
help us refresh our memories. 
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1 Q Was the chronology 025252 used in the 

2 meeting last week? 

3 A Yes, it was. 

4 Q How was it used? 

5 A Simply as a chronological basis to discuss 

6 what had gone on back at that stage of the game, 

7 back, you know, a year ago when we were doing this 

8 work. 

9 Q What did you all talk about for three 

10 hours? 

1 1 A Different aspects of the things that are 

12 here. In other words, for example, you know, trying 

13 to remember what was discussed at a meeting with OGE, 

14 what was discussed at, for example, the investigative 

15 team’s meeting at ICC. I wasn’t there. I had no 

16 idea what was going on, and I don’t know whether 

17 there was anything of substance there. 

18 But just different pieces of it were 

19 talked about. That was all. 

20 Q Were there any subjects discussed during 

21 the three-hour meeting last week on which people had 

22 different memories? 
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1 A I’m sure there were, but I can’t say that 

2 I can specifically identify anything. 

3 Q Do you have any general recollections of 

4 what those divergent memories related to? 

5 A No, not really offhand. It might have 

6 been a specific date or something like that that was 

7 going on. 

8 Q Did it ever occur to you that this meeting 

9 that occurred last week was exactly the same or 

10 almost exactly the same as what you all were 

1 1 criticizing the White House for with the release of 

12 these transcripts? 

13 A No. 

14 Q Anyone talk about that last week? 

15 A Not that I recall. I was in and out of 

16 the meeting, but I can’t imagine why it would have 

17 come up. 

18 Q Wasn’t one of the reasons that you say you 

19 were troubled by the release of transcripts to the 

20 White House that witnesses would find out what other 

21 witnesses were saying before they went and testified 

22 somewhere? 
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A I guess so. That’s potentially the 
situation. I don’t know that we view ourselves as 
targets. I certainly don’t. 

Q And we’ve already said that — and you’ve 
already testified that you didn’t hear any of the 
White House people as targets of your investigation, 
either, right? 

A Right. 

Q You knew you were coming to testify here 
today, right? 

A Yes. 

Q And in fact the purpose of the meeting was 
to prepare for your testimony here today? 

A Right. 

Q When did you add the handwritten notes to 
Ms. Black’s chronology? 

A This, this specifically? 

Q The document that we’ve now marked as 
025252A? 

A Yesterday morning. 

Q What are these notations based on? What’s 
your memory of these events that you’ve added in your 
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handwriting, what’s that based on? 

A Well, just different documents or 
knowledge that I had that would help me remember some 
of these things. Like 1 saw the June 27th letter 
concerning, it’s up there chronologically from Cesca 
to Hansen concerning the independence of his counsel. 

Q Let me give you, -- 

A So I just inserted that. 

Q Let me give you an example. 

Do you see the entry, 7-18 ’’started giving 
transcripts to witnesses." You see that? 

A Yes. 

Q How do you know that? 

A I believe I saw that in an E-mail that we 

had. 

Q This is an E-mail that you all were 
looking at last week at the meeting? 

A I believe it’s an E-mail in the material 
that came out of my files. 

Q Okay. 

A Or one that I’ve seen, but I believe it 
was one that l had of mine. 
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Q What about the entry 7/5, July 5th, Pat, 

Francine, Sherboume and Cheston meet at Treasury. 

A Yes? 

Q How do you know that? 

A Pat Black told me. 

Q Now is that something that you all 
discussed at the meeting last week? 

A Well, the other thing is that of course is 
a tag onto the July 5 above, also. 

Q Okay, but is the meeting at Treasury with 
Pat, Francine, Sherboume, and Cheston something — 

A That was talked about? 

Q — that was talked about at the meeting 
last week? 

A Yes, to some extent it was. 

Q And was it based on that conversation that 
you added this entry to the chronology? 

A No. 

Q You knew about it? 

A Once again, that goes back to my personal 
notes that you’ve got copies. I did that, and if I 
had looked and seen it tagged on the bottom of the 
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earlier one, I wouldn’t have written it down. 

Q Fair enough. 

I’m going to ask you some questions about 
Francine Kemer. 

I believe you testified that her formal 
position is counsel to the Inspector General at the 
Department of Treasury? 

Is that what you testified to? 

A I honestly don’t know specifically what I 
call her. 

Q What is your understanding of what her 
formal position is? 

A I do not know what her formal position 
title is. She works within the office of general 
counsel in the Department of Treasury, but her key 
position in that office is to provide legal guidance 
and advice to the Office of Inspector General. 

Q Does the Office of Inspector General at 
the Department of Treasury have its own general 
counsel’s office? 

A Not located within the Office of Inspector 
General to my knowledge, unless it’s something that’s 
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happened very recently. 

Q But as of the summer of 1994, your 
understanding is that the IG’s office at Treasury did 
not have its own counsel’s office? 

A That’s correct. 

Q It used lawyers from Treasury’s general 
counsel’s office? 

A That’s correct. 

Q And it was in that capacity that Ms. 

Kemer was working on this investigation? 

A Yes, to my knowledge. 

Q Is it your understanding then that this 
was not a unique situation in which a lawyer from the 
general counsel’s office at Treasury was detailed 
over to the Inspector General’s office to assist in 
an investigation? 

A No. This is how they conducted business 
there all the time. The thing that was unique was 
this was the first time that they had been 
investigating our boss, which made it particularly 
complicated. 

MR. GIBSON: Can I ask you to clarify that 
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question? 

MR. KRAVITZ: Sure. 

MR. GIBSON: Are you saying that that is 
not unique actually the Department of Treasury or is 
it unique in other Executive Branch agencies, the 
statutory IGs? 

MR. KRAVITZ: I meant to say was it unique 
at the Department of Treasury. 

THE WITNESS: That’s how I answered it. 

MR. KRAVITZ: Thank you. 

BY MR. KRAVITZ: 

Q When you testified that at some point in 
the middle of July, I think you said it was July 
18th, RTC officials who had given depositions as part 
of this investigation were given copies of their own 
deposition transcripts. 

Is that correct? 

A Yes, right about that time frame is when 
we started doing it. 

Q And the purpose of that was so the 
witnesses could review the transcripts and inform 
you, your office if any corrections needed to be 
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made? 

A Yes, that’s what that was for. 

Q What, if anything, were the RTC officials 
told at the time that they were given their 
deposition transcripts as to whether or not they 
could share those transcripts with anyone else? 

(Pause.) 

A I do not recall specifically. We asked 
for their comments on them back if I recall within 
one day. 

Q So to your recollection, at the time that 
the RTC officials were given copies of their 
transcripts, they were not told anything as to 
whether or not they could share those transcripts 
with others, correct? 

A 1 don’t have a specific recollection of 
that, but I do recall that even before we ever 
started conducting interviews of anybody, we prepared 
a piece of language that I think you’ll find in most, 
if not all of the transcripts that we tacked on at 
the end saying that we would like them not to discuss 
the results of their interview with anybody except of 
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course we recognized that there are others conducting 
similar type of investigations and our asking them 
not to discuss with other people was not intended for 
them to refuse to discuss it with another 
investigative authority. 

So each of these people, if not each of 
them substantially all of them, were advised that we 
didn’t want them discussing the results of that with 
others. 

Q And this was a statement that was read 
into the record at the end of the depositions? 

A Read in or I guess after the investigators 
read it a few times, they felt that they, knew it well 
enough that they could sing it from heart. 

Q But as far as you recall, at the time that 
the actual transcripts were given to the witnesses, 
there was no further request made about 
confidentiality? 

A 1 do not recall that, no. 

*Q Do you know why the transcripts of the 
depositions were redacted before they were given to 
the Congress back in July or August of 1994? 
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A 1 don’t recall specifically. I believe 
there was a question of simply getting the unredacted 
versions printed, but I don’t recall the details of 
it. 

Q 1 don’t understand. 

A Well, 1 guess the transcripts, you know, 
were being reproduced for the purposes of the report. 

And I guess certain of them, I guess that was the 
redacted ones, so it was a matter of getting 
unredacted copies prepared to send up here and 
Treasury was doing that, to my knowledge, so I guess 
ask them why they couldn’t get them up here. 

Q But these were, the redactions that 
appeared in the transcripts that came to Congress 
were redactions that were made by RTC officials, is 
that correct? 

A They were made by Patricia, yes, sir. 

Q And by the people from the Office of 
general counsel? 

A In discussion with people from the office 
of general counsel. 

Q And you don’t know why the Senate was 
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provided with redacted copies? 

A I have no knowledge. 1 don’t recall. 

Q Mr. Switzer, I have in front of me, and 
I’m going to show you in a minute, a copy of an E- 
mail that’s Bates stamped 0368 and 0368. I think 
there must be numbers cut off on the right. 

But in any event, it’s an E-mail dated 
Wednesday, August 3rd, 1994, at 2:32 p.m. from 
Patricia Black to John Adair, Steven Switzer, and 
Clark Blight. Subject: Transcripts/White House 
Letter. 

I want to direct your attention, if I 

could — 

Well, let me ask you first. Do you 
remember receiving this E-mail from Ms. Black? 

A Yes. I mean. I’ve read it in my material. 

Q In the third paragraph on the first page, 

Ms. Black writes, quote: "I think that Sherboume 
had thought that there was not a definitive refusal, 
because although I said the RTC IG would not agree to 
that, Kemer was more sympathetic to the problem that 
Cutler had. Sherboume and Cheston had said that in 
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order to do a full investigation for the White House, 
they need to have the testimony of Treasury and RTC 
personnel, but if they tried to interview them, they 
were afraid that they would be accused of trying to 
intimidate people. I had agreed that that was a 
potential problem but that it would be worse for us 
to violate our normal procedure and turn over the 
transcripts before the import was finished. Kemer 
thought there might be xoom for further discussion 
but I did not.” End quot^. 

Did you ever discuss with Ms. Black the 
conversation that actually Occurred between herself, 

Ms. Kemer and Sherboume and Cheston that’s 
summarized in this E-mail? 

A Yes. On July the 6th, I believe, you’ve 
got my personal notes, I wrote a note. 

Q Do you want to look at those? 

A 1 don’t have to. 1 mean, yes, we 
discussed her meeting, Patricia and Sherboume, 

Francine and Cheston meeting and 1 wrote down some 
pretty detailed notes about what took place in there. 

Q Let me focus your attention on the fact 
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that Ms. Black appears to be referring or describing 
some lack of clarity as to whether there really was a 
refusal to provide the transcripts. Specifically 
when she says, 1 think that Sherboume had thought 
there was not a definitive refusal, that refers to a 
refusal to provide the transcripts to the White 
House, correct? 

Is that your assumption? 

A 1 don’t read that to indicate that 
Patricia’s waffling. 1 think Patricia’s simply 
saying that Sherboume’s confused. 

Q That’s my point. 

Did you discuss with Pat Black, at any 
point after July 23rd, after the date that the 
transcripts went to the White House, her sense that 
Jane Sherboume may very well have been confused 
about whether or not the RTC refused to provide the 
transcripts to the White House? 

A No, 1 don’t recall that because 1 don’t, 
based on my understanding and the notes that 1 took 
from my conversations with Patricia, following her 
meeting on July the 5th, I don’t think there was room 
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for Sherboume not to understand where we were coming 
from. 

Q How about — well, would you agree with me 
that this E-mail seems to, that this E-mail indicates 
that even if what Ms. Black was saying was clear, 
that what Ms. Kemer was saying at that meeting could 
have created confusion in Jane Sherboume’s mind? 

A Could have in terms of what she thought of 
Ms. Kemer, but 1 don’t believe there was any 
confusion about where we were coming from. That 
would of course be speculative. 

Q Did you ever respond to this E-mail which 
is marked 0368 and then there’s probably a number 
missing? 

A Not that I recall. 

Q Have you ever discussed this E-mail with 
Patricia Black? 

A Now wait a minute. Say that number again. 

Q Well, what number do you have on yours? 

A I’m looking at 0609. 

MR. GIBSON: The number seems to be cut 
off on the first page of this copy. 
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THE WITNESS: You said something about a 6 
— well — 

MR. KRAV1TZ: Well, this E-mail may appear 
in different files. 


THE WITNESS: Okay. 

MR. KRAVITZ: I’ve got, it’s a Wednesday, 
August 3rd E-mail 14:32 from Black to Switzer and 
Blight. 

THE WITNESS: Right, okay. 

Did I respond? No, I don’t recall. 

BY MR. KRAVITZ: 

Q Have you ever discussed with Ms. Black? 

A We discussed, when we looked at the copy 
of the letter that we got to see. Some place amongst 
your documents there’s a fax that officials sent back 
over there that’s got a typed note on the bottom of 
it to Sherboume, discussing our thoughts on their 
correspondence. 

Q On the letter from Cutler to Riegle? 

A Yes. 

Q So, what, you discussed — 

A Possibly as it was proposed. 
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Q What was that discussion? 

A Basically capturing the substance of this 
language up here where we’re saying that the wording 
that they have in there is written in such a fashion 
that the White House would make people available for 
interviews. That’s their tit. Our tat would be, 
we’ll give you copies of the transcripts. 

In other words, one could have read it in 
that fashion, and we wanted that corrected because 
that was not the case. 

Q Okay. But you never had any substantive 
conversation with Ms. Black about what she appears to 
view as inconsistent signals having been given to 
Jane Sherboume at the meeting on July 5th regarding 
the question whether transcripts could be provided to 
the White House? 

A Yes, 1 had detailed discussions with her 
the following day on the 6th. 

Q Okay, I’m talking about after August 3rd. 

A No, nothing that I recall. 

Q How about after July 23rd, 1994? Did you 
ever discuss Ms. Black’s view that perhaps 
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inconsistent signals had been sent to the White House 
in that July 5th meeting? 

A Not that I recall, keeping in mind that I 
was in Texas at the time. When I got back, the 
general reaction of the people was the amazement of 
the fact that the transcripts went over there just I 
think spoke for itself for me. 

Q Did you have this E-mail with you at the 
meeting last week that you all had to get ready for 
depositions? 

A Yes, I’m sure 1 did. 

Q Was it discussed, to your knowledge? 

A Not specifically it was not. 

Q I’m going to show you what 1 think is 
marked 03689 and 03690, which is an August 3rd, 1994 
letter from Lloyd Cutler to Senator Riegle. I 
believe that’s the final version of the letter that 
you’ve referred to previously. 

Have you seen that letter before? 

A 3689? Yes, I have. 

Q Did the White House accept all of the 
suggested edits to the letter? 
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A Without me revisiting exactly what we 
said, 1 don’t know. 

Q Is there anything about the final version 
of this letter which you find to be misleading or 
inaccurate based on your knowledge? 

A Not that strikes me offhand, no. 

MR. KRAVITZ: Thank you. That’s all I 

have. 

MS. FISHER: I have just a few follow up 
questions. 

FURTHER EXAMINATION 

BY MS. FISHER: 

Q I would like to show you a letter marked 
6877 from Steven McHale to Jane Sherboume dated July 
23rd, 1994, which we discussed earlier. 

Am I correct in saying that in the second 
paragraph of this letter, it says you’ve agreed that 
the transcripts we’re providing to you will not be 
disclosed publicly or shown to individuals other than 
Mr. Cutler who may be called as witnesses by either 
Committee until such time as we advise you that this 
restriction is no longer necessary. 
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A Yes, that’s what it says. 

Q Do you have any knowledge that that 
restriction was ever lifted? 

A Not personally, no. 

I mean that’s something I guess that 
Treasury people would — I mean, that’s who would 
have the answer to that. 

Q But you have no knowledge that it was? 

A No. 

Where McHale gets off putting restrictions 
on the use of IG documents is a little strange too. 

Usually we do that for our documents. 

Q And in fact some of these transcripts were 
RTC transcripts? 

A Yes. Plus they were all part of the 
investigative report that was the IG’s report. 

Q Right. 

In this letter that Mr. Kravitz was just 
questioning you about, August 3, 1994 letter from Mr. 
Cutler, in the second paragraph on the second page, 
it states "these transcripts were used by me and my 
staff to complete my review of these matters and 
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prepare my congressional testimony. We did not 
provide copies to anyone.” 

Is that correct? 

A That’s what it says. 

Q And that appears to be consistent with the 
restriction placed on the transmittal of the -- 

A Except for whoever his staff is. 

Q Except for this. 

A This says going to her, and it can be 
shared with Cutler, and Cutler is saying me and my 
staff have used them, so his staff is Jane 
Sherboume, and everything’s cool. 

Q And would you agree that the statements of 
this article attributed to Mr. Cutler of May 5, 1995, 
which we discussed earlier, that Lloyd Cutler 
acknowledged this week that the depositions were used 
to identify discrepancies in the recollection of 
presidential aides for congressional hearings, and it 
goes on to say that Mr. Cutler said if we found 
inconsistencies, we would go back to the White House 
officials and go back over testimony they gave us, 

and then we would say we have heard other reports. 
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Is that inconsistent with what you 
understand Mr. Cutler’s letter to suggest on August 
3rd, 1994, that statement which the press attributes 
to him? 

MR. KRAVITZ: Is that a question that this 
witness needs to answer? 

MS. FISHER: You were asking him the same 
kind of questions. 

THE WITNESS: It sort of seems to me, yes. 

BY MS. FISHER: 

Q I believe that you testified in response 
to — oh, sorry. 

(Pause.) 

The unredacted copies of the transcripts 
were released prior to White House officials or 
others testifying before the Committee on Banking, 

Housing and Urban Affairs, pursuant to Senate 
Resolution 229. 

Is that your understanding? 

A I believe that’s true. 

Q I believe that you told Mr. Kravitz that 
it was your recollection that all but two interviews 
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had been concluded by the time that the transcripts 
went over to the White House on July 23rd. 

A Yes, 1 think that’s what I said, Ludwig 
and Bentsen. 

Q And the two were Ludwig and Bentsen. 

Is it possible that during the two 
remaining interviews that were being conducted, or 
during the final editing of the report, the IG could 
have decided to interview more individuals, including 
White House employees, before the final report was 
issued? 

A Sure. 

Q So in that case -- 

A I mean, the decision to interview Ludwig 
was made very close to the last minute. 

Q And the same could have been true of a 
potential decision to interview other White House 
employees? 

A Right. 

That’s kind of speculative, but 
MR. GIBSON: Before we move on, Steve, for 
the record, was anybody else interviewed after Ludwig 
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and Bentsen, just to put it in context? 

THE WITNESS: Not that I recall, no. 

MR. KRAVITZ: Can I ask one follow up 
question on that subject? 

FURTHER EXAMINATION 
BY MR. KRAVITZ: 

Q Was the fact that no other White House 
officials were deposed after Ludwig and Bentsen 
affected in any way by the fact the transcripts had 
been sent to the White House on July 23rd? 

A Not to my knowledge, no. 

FURTHER EXAMINATION 
BY MS. FISHER: 

Q However, the point is is that they were 
transferred while the investigation was still on- 
going and all decisions regarding the scope of the 
investigation were not completed at that time. 

Isn’t that correct? 

A Yes. I mean, the transcripts were given 
to Treasury about the 21st. 

Q Other than, I believe Mr. Kravitz asked 
you some questions about whether there was any, 
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whether you had any knowledge of any testimony being 

changed as a result of the release of the 

transcripts. 

A And I think I said nothing personal. 

Q Because you didn’t take it upon yourself 
to go compare, is that correct? 

A 1 did not do that. 

Q And isn’t it true that there could have 
been other uses of this confidential RTC information 
- strike that. 

Isn’t it possible that the White House 
officials who received the confidential RTC 
information by way of the unredacted transcripts sent 
to them on July 23, 1994, could have used that 
information for reasons other than changing their 
testimony? 

MR. KRAVITZ: Are you asking this, I mean, 

I object. 

MS. FISHER: There’s a possibility. 

MR. KRAVITZ: Well, I object. 

MS. FISHER: Well, object. 

MR. KRAVITZ: I object to this question as 
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completely, 1 mean, it’s just the rankest speculation 
and, you know, the witness has testified already that 
he has no evidence, knows of no evidence that any of 
this confidential information was used for any 
improper purpose. 

And I just, you know, I don’t know why at 
quarter of 7:00 in the evening, we need to be putting 
all this speculation into the record. It serves no 
productive purpose. 

MS. FISHER: I don’t believe that I 
requested him to speculate, but that’s — 

MR. KRAVITZ: When you ask a question, is 
it possible that, that calls for speculation. 

BY MS. FISHER: 

Q Do you have any knowledge that this 
confidential RTC information that was transmitted to 
the White House was not used for an improper purpose? 

A No. 

Q And 1 believe it was your testimony that 
Ms. Kulka believed that this information that she 
directed be redacted from the deposition transcripts 
of RTC employees prior to the issuance of the final 
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report was considered on behalf of the RTC to be 
confidential non-public information. 

Is that correct? 

A Yes. She didn’t direct, she requested 
certain redactions, most of which we agreed with, but 
not all. That was the basis. 

MS. FISHER: Okay. 

I believe that’s all I have. 

Thank you. 

(Whereupon, at 6:50 p.m.,. Tuesday, 

October 10, 1995, the taking of the deposition 
ceased.) 
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PROCEEDINGS 
MR. O’CALLAGHAN: Ms. Ley, my name is 
Michael O’Callaghan. I’m counsel with the Majority 
on the Special Committee administered by the Banking 
Committee to conduct an investigation involving 
Whitewater Development Corporation, Madison Guaranty 
Savings and Loan Association, Capital Management 
Services, Incorporated, the Arkansas Development 
Finance Authority and other related matters. With me 
also is Mark Brenner. 

Section (l)(b)(2)(e) of Senate Resolution 
120 authorizes the investigation and public hearings 
into whether the report issued by the Office of 
Government Ethics on July 31, 1994 or related 
transcripts of deposition testimony were improperly 
released to White House officials or others prior to 
the testimony before the Committee on Banking, 

Housing and Urban Affairs pursuant to Senate 
Resolution 229, or were used to communicate to White 
House officials or to others confidential information 
relating to Madison Guaranty Savings and Loan 

Association or Whitewater Development Corporation. 

4 


By and large, that will be the focus of 
today’s deposition. This deposition is in advance of 
public hearings that will most likely be held on the 
subject. If you need a break, let me know and we’ll 
be happy to do that. If you don’t understand a 
question, I’ll rephrase it. The testimony you will 
be giving will be under oath today. The stenographer 
will prepare a record of the questions and answers. 

The deposition will be treated as committee 
confidential until the commencement of the hearings. 

Prior to the hearings, you wilLreceive a 
letter from the committee telling you that you may 
come to the Senate to review the transcript of your 
deposition and make note of any corrections for 
transcription on an errata sheet. 

If you are called to testify at public 
hearing, you will be permitted to have a copy of your 
deposition transcript four days in advance of your 
testimony. You may be represented by counsel. 
Objection to the form of questions will be noted for 
the record. Counsel may object on grounds of 
privilege or relevance and the committee chairman may 
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rule on objections where the witness refuses to 
answer a question. 

Are you represented by counsel today? 

THE WITNESS: Not personally, no. 

Ms. Glynn is here as a member of OGE staff. 

MR. O’CALLAGHAN: And Ms. Glynn, for the 
record, could you state your name and position. 

MS. GLYNN: My name is Marilyn Glynn, and 
I’m the associate general counsel at the Office of 
Government Ethics. 

MR. O’CALLAGHAN: Thank you. Would you 
swear in the witness, please. 

Whereupon, 

JANE LEY 

was called as a witness and, having first been duly 
sworn, was examined and testified as follows: 
EXAMINATION 
BY MR. O’CALLAGHAN: 

Q Could you please state and spell your full 
name for the record. 

A Jane, plain Jane, Ley, L-e-y. 
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Q And your present business address? 

A 1201 New York Avenue, Northwest, Suite 500, 
Washington, D.C. 20005. 

Q Who is your current employer? 

A The Office of Government Ethics. 

Q What’s your position there? 

A Deputy general counsel. 

Q Could you give me a general overview of 
your employment history. 

A Since law school or before? 

0 The entire employment history. 

A Okay. I was employed during — as soon as 
I became eligible to be employed as ~ I worked for 
the First State Bank of Leoti, Kansas in high school 
for three summers. 

Q You can tell me after college, that’s 
fine. 

A 1 was just getting to the feed lot, that 
was next. 

Q It sounds interesting. If you would like 
to tell us about it, that would be fine. 
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A All right. No. In college 1 worked for 
the — in the summers l worked for the county clerk 
of Wichita County, Kansas, and during harvest I drove 
a combine. And in law school 1 worked for the 
National Endowment for the Humanities as a law clerk 
for two years. Following law school 1 worked for the 
Hawaii State Ethics Commission as associate director 
for three years and then in 1979 I came to the Office 
of Government Ethics. I started as a staff attorney 
and then became the deputy general counsel in 1988. 

That might be — late ’80s, one of those years in 
there. And that’s where Em at. 

Q And can you give me a brief overview of 
your education history, where you went, when you 
graduated and what you studied? 

A I went to high school at Leoti, Kansas in 
the Wichita County High School. 1 went to Kansas 
State University, which is part of the Big 8, where 1 
started out in engineering and then finished up with 
a degree in political science and history, a BS 
degree, and then I went to George Washington 
University for law school. 

8 

Q Have you had any other kind of educational 
experience, any other degrees? 

A No other degrees, but on occasion 1 would 
take a course here or there. 

Q From what you’ve just told me, you were 
working at Office of Government Ethics between March 
and August of 1994; is that correct? 

A Yes. 

Q And who did you report to during that time 
period at Office of Government Ethics? 

A Well, the general counsel when he was 
there, the director. 

Q Who is the general counsel at that time? 

A Gary Davis. 

Q You said "when he was there." 

A He was out a period of time in that year 
because of -- he fell off a ladder and broke his 
bones and then he was ill and then he took a 
vacation, but it was a bad year for him. 

Q Sounds like he needed a vacation. 

A Yes. So I was the acting general counsel 
probably as much as he was there. 
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Q Were you acting general counsel during the 
time March through August 1994? 

A In part. 

Q Part of that time? 

A Uh-huh. 

Q How about during July of 1994? 

A The last two weeks of July he was in Italy 
so I would have been, yes. I don’t know where — he 
might have ~ I don’t know about the first two weeks, 
but I certainly know he wasn’t there the last two 
weeks. 

Q How do you know he wasn’t there the last 
two weeks? 

A Because he was in Italy and because I was 
doing his job and mine during this period of time 
when a lot was going on. 

Q When you say "a lot was going on," what are 
you referring to? 

A Well, we had — our office was reviewing 
transcripts that the inspectors general at Treasury 
and RTC were providing us for their review of the 
contacts of the Treasury officials with the White 

10 

House. There were a number of other issues that were 
bubbling around in the office unrelated to this. 

Q And during this time period, March through 
August of 1994, did you have anyone who reported to 
you? 

A Well, the staff of the general counsel’s 
office, depending on whether Gary was there or not. 

There were people who generally work with me but are 
not specifically supervised by me. 

Q Who were the people who generally worked 
with you at that time? 

A Our Congressional affairs, there were two 
attorneys that worked on legislative matters and I 
would generally supervise their work on that issue. 

Q What were their names, I’m sorry? 

A Their names? 

Q Yes. 

A Steve McCleary, Jim O’Sullivan, but mostly 
Steve McCleary. Then when Gary was not there, then 1 
would be reviewing whatever anybody at the general 
counsel’s office was doing. 

Q So you didn’t have any specific deputies or 
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11 

assistants during that time? 

A No. 

Q Are you personally aware of the committee’s 
document request to the Office of Government Ethics? 

A Yes. 

Q Did you search for responsive documents, 
notes, reports, memoranda? 

A Yes. 

Q Have all responsive documents been 
produced? 

A That I had any - that I know of. I 
understand they’re still looking, doing something 
with computer tapes. 

Q Have you spoken with anyone other than your 
counsel prior to this deposition about this 
deposition or the subject of it? 

A The subject of it, yes. 

Q Who have you spoken with? 

A I spoke to the director and the deputy — 
and the general counsel. 

Q Of OGE? 

A Yes. 

12 

Q And what did you discuss? 

A Well, they came back from this morning and 
1 said what’s the drill, and they discussed the 
drill. 

Q Did they discuss the substance of the 
deposition? 

A They discussed — they indicated the 
general nature of the questions that Steve had been 
asked, Mr. Potts had been asked. 

Q Did they touch on the subject areas? 

A Well, yes. 

Q And other than the director and the general 
counsel, did you speak with anyone else? 

A Well, people knew that I was going to do 
it, that my deposition was scheduled for today. 1 
spoke to the counsel to the RTC IG and she had 
mentioned hers was tomorrow, 1 think, and I said 
well, mine was today. 

Q And did you discuss with anyone what your 
testimony would be today? 

A No. 

Q Did you have a role in preparing a report 
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that was — regarding possible improper contacts 
between the White House and Treasury during July of 
1994 ? 

A I had a role in our office’s analysis of 
the Treasury contacts with the White House. 

Q And what exactly was your role? 

A I read all the transcripts, I assisted in 
the drafting of the analysis, I supervised and 
coordinated some reading of transcripts by other 
staff attorneys to make sure that chronologies were 
correct and nothing was misstated. I typed. 

Q How many people worked on the production of 
the report? 

A Primarily two people worked on the 
production of the written document: Myself and 
Leslie Wilcox. However, there are sections of the 
report that we received assistance from other 
attorneys in the office. We had one -- I had one 
attorney review and research confidentiality and FOIA 
information. 

Q What was this attorney’s name? 

A Stuart Rick. 1 had - 1 think there was, 1 
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think Ms. Glynn was asked to read drafts just of 
analysis, and 1 also had -- are you ready for all 
these names? 

Q Oh, yeah, please, go as quickly as you 
want. It’s all being recorded. 

A Let me tell you what they did first and 
then I’ll tell you who they were. Then at one point, 

1 got a number of people in the general counsel’s 
office, assigned them transcripts from individual — 
each would get like two or three individuals’ 
transcripts. They were to read those transcripts and 
be very familiar with those transcripts. Then we 
gave to them as a group a chronology of events with 
our description of what happened on those events, and 
they were to be able to say — to check that 
chronology against their individual transcripts, they 
were supposed to know their people cold so that we — 
that chronology would be correct and that we had not 
misstated anything that somebody had said. 

So there was a working team of people who 

did that. 

Q Were the original chronologies set up using 
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the transcripts or using other information? 

A Yes, the original — the chronology that is 
in the format, that’s in the record was set up by 
using the transcripts. We had a law clerk in the 
summer -- we had a law clerk that summer. We had, 
just as a project, had him go back through newspaper 
articles and create a chronology for us even before 
we were doing anything else because, you know, just 
to see what he could find out from the newspapers 
about what happened. 1 think that chronology was 
produced as one of the records. 

Q You said Leslie Wilcox was one of the two 
people who helped prepare the report with you? 

A She was the primary drafter, yes. 

Q What was her position? 

A She was an associate general counsel as 
well. 

Q When did you first learn that your office 
was requested to prepare a report about the White 
House Treasury contacts? 

A Our deputy general counsel came down the 
hall, when was it, when was that, March 2 or 3, he 

16 

had received a telephone call from Mr. Foreman at 
Treasury indicating - 

MS. GLYNN: Deputy director you mean? 

THE WITNESS: What did 1 say? I’m sorry, 
deputy director. 1 didn’t come down the hall 
myself. He had received a call from Dennis Foreman 
at Treasury. 

BY MR. O’CALLAGHAN: 

Q So what’s his name? 

A Donald Campbell, Don Campbell. Late in the 
day, said he had received a call from Dennis Foreman 
indicating to him that the Secretary was going to ask 
us to do this. 

Q And how soon after did he tell you that he 
had gotten a call from Mr. Foreman? 

A Probably just hung up the phone and walked 
down the hall because then he was leaving for the 
day. And later that same day, 1 then got a call from 
Mr. Foreman, who also told me that, but after it had 
hit the news. 

Q And what did Mr. Foreman relate to you on 
the phone when you spoke with him that day? 
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17 

A Well, I certainly can’t do this verbatim 
because it’s been too long. 

Q That’s fine. 

A But the general gist of what he said was 
that the Secretary was going to ask us to do this. I 
think he used the word ’’investigate” and I got very 
clear with him that we didn’t do investigations. 

Q So you corrected him? 

A 1 did. 

Q Did you discuss anything else during the 
phone call or was that the only subject of 
conversation? 

A No, the only subject of that conversation 
was what the Secretary was getting ready to ask us to 
do or had asked us ~ told the press he was asking us 
to do or however you want to — 

Q Did he specifically relate to you what the 
Secretary wanted done, what his understanding was of 
what the Secretary wanted done? 

A Again, my general recollection is that 
he - the Secretary wanted us to look at what was 
happening there, he wanted it out of the department 

18 

and had somebody else outside of the department to 
look at it. 

Q Did he relate to you why the Secretary 
chose the Office of Government Ethics to look at this 
subject? 

A He did not. 

Q Have you since learned why they were 
chosen? 

A Never — nobody has ever told me 
specifically, no. 

Q Are you aware if any other government 
entity requested OGE conduct a review or report about 
the White House-Treasury contacts in question? 

A Well, we had gotten a letter from — or 
within days, 1 can’t tell you, like two days before 
or three days after but sometime in that same general 
area we had gotten a letter from Representative 
Leach. 

Q Any other contacts? 

A Not that 1 can recall. That doesn’t mean 
there weren’t, but nothing -- 1 don’t recall any 
others. 
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Q 1 understand you can only testify as to 
your knowledge, which is fine. 

A Yes. 

Q Did anyone at OGE act as a liaison between 
the Resolution Trust Corporation inspector general’s 
office and the Treasury inspector general’s office? 

A Primarily 1 did. 

Q Who were your contacts at those respective 
offices or who did you deal with? 

A Well, I started dealing in each instance 
with - by setting up a meeting with the inspector 
general, in the Treasury it was the acting inspector 
general, Mr. Cesca, and he had a staff, Francine 
Kerner, another woman whose name I can’t remember and 
maybe an investigator, but I’m not sure about that. 

Then I met with the RTC general counsel, 

Mr. Adair, and his counsel, Pat Black, and probably a 
couple more of his investigators. My guess is it was 
probably Steve Switzer and Clark Blight, but 1 
can’t — I’m not certain who it was. 1 don’t have 
any notes from the meeting. 

Q When did you have your first meeting with 

20 

Treasury IG people? 

A In March sometime. 

Q Do you know the date? 

A I don’t know off the top of my head. I 
might be able to reconstruct it someplace but I don’t 
know. 

Q What were the substance of discussions at 
the first meeting you had with Treasury IG’s office? 

A What OGE didn’t do was the primary thing. 

Q That you didn’t run investigations? 

A That’s right. 

Q And what else was discussed? 

A Well, just generally what the possibilities 
might be of, if the independent counsel decided that 
an administrative investigation would not impede his 
activities, what the possible scenarios would be. 

Q Do you recall what some of the scenarios 
were that were run over? 

A That an investigation would be done, you 
know, the Secretary could ask the IG to do an 
investigation. We had suggested upfront that since 
the individuals were acting as RTC employees, that 
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21 

the RTC inspector general be involved, too, and that 
we could provide assistance to the IGs in terms of 
what might be the ethical -- or the 
standards-of-conduct issues or statutory issues if 
that became — that would be involved and what kind 
of role we could play. 

Q Were the people at Treasury IG aware that 
OGE did not generally conduct investigations when 
you — 

A I think so. 

Q Why did that subject come up? Why did you 
feel the need to impart that you didn’t conduct 
investigations at Treasury IG? 

A My recollection is that I kept being angry 
reading in the newspaper that we were conducting an 
investigation, so I would say that to anybody. I 
would start any conversation off with that. 

Q Okay. And you said that you all suggested 
upfront that RTC IG be involved in any investigation? 

A It’s my recollection we suggested that to 
Secretary Bentsen when we got back to him. 

Q That was in written correspondence? 
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A I believe so, yes. 

Q During the period March through July up 
until August of 1994, did you have any contact with 
anyone at the White House? 

A Probably daily. 

Q And who did you deal with at the White 
House? 

A Primarily I would deal with counsel’s 
office, Beth Nolan, Cheryl Mills, Kathi Whalen. 

Q Anyone else at counsel’s office? 

A I may have been contacted by — they have 
people there who borrow to help them review financial 
disclosures and things. I may have gotten a call 
from one of them on occasion. I don’t recall, but 
that could have happened. 

Q Did you have any contact with anyone at the 
White House with regard to the White House-Treasury 
contacts that OGE was reviewing at the time? 

A The counsel’s office or the White House, 

I’m not sure exactly who brought it in, brought in 
Jane Sherburne and another young woman, I believe 
that they borrowed from the State Department and 
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maybe somebody that they borrowed from the Navy 
Department to do their internal review. And I 
certainly dealt with them. 

Q If the other people’s names come to you 
during the course of the deposition — 

A I will. 

Q Thank you. 

A If 1 could see my phone log, I can tell you 
who they are. Sharon Conoway. The woman from the 
Navy is not going to come to me, though. 1 know 
that. 1 kept forgetting it at the time as I 
remember. It was embarrassing. 

Q You said that they were working on an 
internal review or investigation? 

A I’m sorry, I spoke to Mr. Cutler or was in 
meetings with Mr. Cutler. 

Q Going back to Jane Sherburne and Sharon 
Conoway, what did you do in connection with them? 

You said they were part of a review team or — 

A It was my understanding that the White 
House or the counsel’s office had asked them to do 
the internal review of the White House officials’ 
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activities, and that’s what they were doing. And 
certainly we dealt with them like any other agency 
who had a review going on or might have had a review 
going on of their employee’s conduct. 

Q When did that review begin? 

A I don’t recall exactly. 

Q Was it about the same time as the OGE 
review, before, after, during? 

A Well, it certainly was going on at the same 
time. I don’t remember whether they started 
something before Mr. Fiske said okay to Treasury IG 
and the RTC IG or not. I simply -- I simply can’t 
recall when they were - when they started, when they 
showed up. 

Q What type of discussion did you have with 
them regarding their review? 

A I believe there was an initial meeting in 
Mr. Cutler’s office with the director and the general 
counsel and myself were invited over there, and we 
just discussed generally what kind of support 
services or support or advisory services we provided 
to an agency that was conducting its own review of 
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employee conduct. 

Q So in ’’agency,” are you including the White 
House in that or are they asking about another 
agency? 

A No, no. Them as an agency. We were 
treating them as an agency. Then after that, I know 
that Leslie and 1 met with Jane and Sharon and 
provided them some focus on what we believed which 
standards of conduct might be involved and what kinds 
of issues they might need to know to be able to 
make. Again, we were shooting from what we had read 
in the paper as being the facts, so we were saying, 
you know, basically worst-case scenario, these are 
the kind of issues that you probably need to address 
and these are - which are the provisions of the 
standards of conduct would be applicable here. We 
did the same thing for RTC and Treasury actions. 

Q When did the meeting with the White House 
folks take place? 

A With these two or which meeting? 

Q Well, if you could delineate, you said 
there was one meeting with Mr. Cutler. When did that 
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occur? 

A Early July. 

Q Who attended that? You said yourself, the 

general counsel? 

A And the director. 

Q And who -- 

- A Mr. Cutler — Mr. Cutler is the only one I 
absolutely know for sure, but there were other bodies 
there, so it probably was Jane Sherburne and Sharon 
Conoway. 

Q And anyone from any other agencies or was 
it just White House and OGE personnel? 

A Well, Sharon Conoway was a loan, and the 
woman from the Navy may have been there as well. 1 
keep saying that and I hope she’s from the Navy, but 
I just keep thinking Pentagon. I’m thinking 
spatially now. 1 don’t recall anybody else as being 
there, but that doesn’t mean that they weren’t. I 
don’t have any notes from that meeting, either. 

Q And during that meeting, you said that you 
discussed the support and advisory services that the 
OGE might be able to provide the White House? 
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A Yes. 

Q And could you specify what type of services 
you discussed that OGE might be able to provide them 
with? 

A Well, for instance, if they would — an 
agency certainly can call and say how do you read 
this particular standard, what is the test here, what 
facts do we need to have — what’s hypothetically a 
set of facts that would support this or support that 
or support something else. If an agency would call 
and say the following things — an agency could call, 
either an agency ethics official or an IG could call 
and say we have the following. If the following 
factual — if the following facts exist, what might 
apply, how might it apply, what’s missing. That’s 
the kind of thing we do every day, and we would have 
been able to do that as well here. 

The White House counsel’s office, when they 
reviewed Governor Sununu’s travel, called and we had 
the same sorts of conversations then, before they 
issued their own report. 

Q And did you provide them with support in 
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their review, their internal review? 

A We did answer questions for them when they 
would call. We did give them a written sort of list 
of what — the areas they probably would have to 
focus on to be able to either say something did or 
say something didn’t apply, to either say something 
applied or eliminate it. 

Q Did you supply similar lists or advisory 
services to Treasury 1G and RTC in their 
investigations? 

A Yes, yes, 1 did. We did, yes. 

Q So basically the same services, same 
nature? 

A At that level, at the start, yes. 

Q Do you know when the White House completed 
their review? 

A No. I know — 

Q Do you know if they did complete it? 

A On a Thursday, which may have — I know it 
was Thursday. This was a rough two weeks, but it was 
Thursday, it was in the afternoon and — which if 
Thursday was the 21st, whatever Thursday was, it 
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could be the 20th, you know, whatever, Leslie Wilcox 
and I went over to the White House to Lloyd Cutler’s 
office and Jane Sherburne and Sharon -- Jane 
Sherburne made an oral proffer of what they had, 
their facts, and asked some questions about analyses, 
you know, were they applying certain provisions 
properly, et cetera. 

So something had — some mass of 
information was available to them by the 21st, 

Thursday, whatever Thursday is. 

Q And what was the purpose of the meeting? 

Was it to get your input on the analysis or what 
was — if there was an expressed purpose? 

A Our purpose for attending ~ 

Q Correct. 

A — was to provide sort of the general 
assistance, you know, analyses. 

Q Guidance in analyses? 

A Right. Our purpose was not to make an OGE 
determination of any kind or blessing of any kind. 

It was a staff-to-staff conversation. 

Q What were your impressions of their 

30 

analyses? 

A Their understanding of the standards of 
conduct was correct. 

Q Did they present you with any written 
materials with regard to the review that they had 
conducted? 

A At that time, no. 

Q At any time subsequent or prior to? 

A We did see some written materials over the 
weekend. 

Q And which weekend are you referring to, 
prior? 

A The following weekend. 

Q What did you see? 

A We saw draft testimony — Mr. Cutler’s 

draft testimony. 

Q Any other materials? 

A No, not that I recall. 

Q And of — the draft testimony was for what 
testimony? 

A For his testimony, I assume to the House, 
whoever he testified to first. 
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Q So it was testimony that he hadn't given 

yet? 

A Had not, yes. 

Q Who was the draft of the testimony provided 
to? 

A Well, Leslie Wilcox and I read it. I think 
she’s the one who went down on the street comer and 
got it when somebody sent it to us. 

Q Were you at the office? 

A Yes. 

Q Do you know who brought it over, who 
delivered it? 

A I’m not sure whether — 1 don’t remember 
for sure. I believe it was, although 1 can’t be 
certain, I believe it was Sharon who brought it over 
and Leslie picked it up on the street comer or they 
may have faxed it or something. I’m sorry, I just 
don’t recall how. 

Q That’s fine. And for what purpose were you 
provided with Mr. Cutler’s draft testimony on that 
Saturday? 

A At the meeting at the White House, I said 
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that if they were going to use OGE in their 
testimony, we wanted to see how our name was being 
used. 

Q And when you say when they were going to 
use OGE in the testimony, what fashion were you 
referring to if they used it that you wanted to know 
about it? 

A Just that. If they were going to use it, 
we wanted to see what they were -- how they were 
characterizing -- 

Q The context? 

A Any role or what we had said to them. 

Q With regard to their report, their review 
or with regard to — 

A In Mr. Cutler’s testimony. 

Q Maybe I’m not understanding. You were 
concerned about Mr. Cutler’s references to OGE in his 
testimony; is that correct? 

A Yes, if it was going to be in his written 
testimony, we were concerned. 

Q And you were concerned about it being used 
in what context? 
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A We didn’t know in what context he was going 
to use it, therefore, we simply wanted to see in what 
context he was going to use it. 

Q I guess what I’m trying to get at is what 
context did you anticipate him using it in that gave 
you concern? 

A Well, it gives us a concern every time 
somebody uses us in any context. I’m not trying to 
be -- 

Q I understand. I just wonder if there was a 
specific context. 

A There’s nothing in particular 1 was 
concerned about. It was just us in there at all. 

Q And I guess part of the question is, were 
you concerned about Mr. Cutler using OGE as a 
reference in reference to any support that you all 
gave during — when they conducted their review, 
their White House review? 

A We wouldn’t be concerned about any 
reference to us that was factually correct. That’s 
all we were concerned about. So we weren’t — if you 
are asking me were we concerned that he would use our 
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name at all, no. It was if you use it, we just want 
to make sure that it’s in the correct context. 

Q I guess 1 just don’t understand what made 
you believe that he would refer to OGE in this 
specific testimony. 

A Well, it was my impression from Jane’s 
proffer that they had hoped to be able to do that. 

Q And Jane’s proffer to whom? 

A To Leslie and 1, when she gave the proffer 
of facts and their analyses, oral proffer. 

Q So when you went over there on the 
Thursday; is that correct? 

A Yes, Thursday afternoon. 

Q That’s when you were given the proffer? 

A Yes. 

Q Relating to the analysis and review that 
the White House conducted regarding the conduct? 

A Their own staffs. 

Q Correct. She had related to you that there 
might be a reference to OGE in Mr. Cutler’s 
testimony? 

A I certainly came away with that impression, 
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because I specifically said if there would be, we 
wanted to see it first. 

Q Did she identify what type of reference he 
might be making? 

A I don’t recall that she did. 

Q Did you provide the White House with any 
kind of written response to your impressions of the 
proffer that they gave you? 

A No, no. 

Q Did you give them an oral response? 

A We certainly had an open discussion, staff 
to staff, as they would go through. Like, for 
instance, may I have give an example? 

Q Certainly. 

A If they said we — if they made sort of a 
blanket statement that we found no one did X, Y or Z, 
then I might say did you check A, did you check B, 
did you check C and did you check D, just as -- for 
them to make sure that they had covered all the bases 
that seemed to us they should have. 

Q To make sure they properly conducted the 
investigation? 
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A Or — properly is not — it’s thoroughly or 
would have thought of the avenues or the areas that 
we might have thought of, because we do this all the 
time and they don’t. 

Q Did you all give them an impression that 
you approved of the way they had run the 
investigation? 

A Pardon me. 

Q Did you all tell them that you approved of 
the way they conducted the investigation? 

A We didn’t give any approval or disapproval 
of the way they had done the investigation. That 
wasn’t really our role. 

Q During that Thursday meeting at the White 
House where they presented you with a proffer of the 
I guess investigation that they conducted, were any 
other discussions held other than with regard to the 
White House investigation? 

A No. 

Q At any time did the office of OGE provide 
the White House with any documents or information 
with respect to the report that they were preparing 
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before it was published? 

A Absolutely not. 

Q I believe the first meeting you referred to 
was a meeting with Mr. Cutler where you and Mr. Davis 
and Mr. Potts relayed to the White House what type of 
support and advisory services that OGE is able to 
provide? 

A Yes. 

Q Did Mr. Cutler at that time indicate that 
he would take advantage of those services? 

A I believe so, yes. 

Q Did he solicit any kind of advice as to how 
to run the type of investigation they were looking to 
run? 

A I don’t recall that he did. 

Q Did Mr. Cutler make any references to any 
type of interviews that they would be conducting in 
connection with their investigation? 

A 1 don’t recall that he did. 

Q Did he make any representation that they 
wouldn’t be conducting testimony or taking interviews 
as a part of their investigation? 
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A 1 don’t recall that he did that, either. 

It was a very general meeting. 

Q How long would you say it lasted? 

A 1 don’t know, but generally meetings over 
there don’t last that long because they have too many 
of them, so probably no more than 45 minutes. 15 
minutes, because they are late starting and then you 
get your hour and then you’re out. 

Q Did you have a prepared presentation put 
together for that meeting? 

A No. 

MS. GLYNN: Sorry. 

THE WITNESS: That’s all right. 

BY MR. O’CALLAGHAN: 

Q Was there a presentation that was given, a 
formal presentation, or was it in more of a 
discussion format? 

A It was a discussion format. Actually we 
were asked over there so we -- 

Q Was it a sudden meeting or when were you 
contacted and when did the meeting take place? 

A I really don’t know. I’m sure they 
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contacted the director and he said, you know, it was 
set up with his schedule. And my guess is it was one 
or two days before. 

Q Did you have advance notice of the meeting? 

A Probably whenever the director’s 
secretary ~ the director was trying to figure out 
what everybody’s schedules were. 

Q I was just trying to see if it came up 
suddenly, if you have any recollection of rushing off 
or - 

A No, we did not rush off. 

Q Did you feel you were prepared for the 
meeting when you went into it? 

A Yes. 

Q Did you bring any materials with you for 
the meeting or did anyone at OGE bring any materials 
with you? 

A I might have brought a blank note pad. I 
don’t recall anybody else bringing anything. They 
may have. 

Q Did you take notes at the meeting? 

A I did not. 
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Q Did you bring the note pad with the 
intention to take notes? 

A I generally go to these meetings with a 
note pad for two purposes. One, if 1 have to send a 
note to somebody, and two, if there is something that 
they wish us to — somebody in any kind of a meeting, 
they would like to have the office provide, then 1 do 
take a list of that because I don’t want to forget, 
but I’m not a note-taker. 

Q Did anyone at the meeting take notes? 

A Not to -- well, 1 don’t know. 

Q Do you recall if anybody did? Do you 
remember anybody scribbling or - 

A 1 don’t recall anybody from OGE doing it 
and I just simply -- 1 don’t recall who may have 
taken notes from nonOGE participants. 

Q So you don’t recall whether any of the 
White House participants were taking notes? 

A 1 don’t. 

Q Do you know if the meeting was recorded? 

A I do not know that. My presumption is it 
was not. 
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Q Other than the meeting you had with 
Mr. Cutler which you attended and the director and 
general counsel attended and the meeting that you had 
which involved the proffer of the investigation that 
had been conducted by the White House? 

A Right. And the meeting, the earlier 
meeting in between that 1 mentioned that Jane 
Sherburne and Sharon Conoway came over to the office 
and Leslie and 1 talked to them and gave them that 
sort of generic outline of what were the areas of 
inquiry they probably ought to hit, those are the 
three 1 spoke about. 

MR. PORTNOY: Can 1 get a fact clarified? 
Clarification? Fine. 

1 just wanted to know, you mentioned the 
meeting with Sherburne, I just wanted to know, at one 
point I thought you said it was at the White House 
and at another point I thought you said it was at 
your office. I just wanted to be clear. 

THE WITNESS: There have been three 
meetings we were talking about. We had one meeting 
in — the first one would have been in Mr. Cutler’s 
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office with the director and the general counsel and 
people from the White House. 

BY MR. O’CALLAGHAN: 

Q What was the date of that, just so we 
can — 

A Early July? Sometime after Fiske said go. 

Okay. The second meeting would have been shortly 
thereafter within a few days where Sharon Conoway and 
Jane Sherburne came over to OGE and met with Leslie 
and I and we gave them that piece of paper, which is 
a document that you have, came out of my computer. 

And the third meeting is back over in Lloyd 
Cutler’s office but it was Jane Sherburne and Sharon 
Conoway and Leslie and 1 at the table, and 1 think 
the other woman may have come in and out. And 
Mr. Cutler was off over at his desk in the comer but 
wasn’t participating in the meeting. 

Q But he was present? 

A He was present. 

Q I’m sorry, did you say the date, that was 
the 21st or Thursday? 

A That’s Thursday afternoon. 
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Q Of that week? 

A Of that week. 

Q Of the second to last week in July? 

A That’s right. 

MR. PORTNOY: That would be the 21st, for 

clarity. 

THE WITNESS: Thank you. 

MR. O’CALLAGHAN: Your memory is much 
better than mine is. 

BY MR. O’CALLAGHAN: 

Q The meeting with Jane and Sharon, Jane 
Sherburne and Sharon Conoway, that occurred at your 
offices; correct? 

A Yes. 

Q Did they -- other than asking for ~ I’m 
sorry. For my clarification, I apologize if 1 
already asked you this, but could you review for me 
the substance of all the different discussions that 
occurred if there was more than one? 

A The meeting in Mr. Cutler’s office, all 
three meetings? 

Q No, no, just the second one. The first one 
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I think we’ve covered. 

A Well, they wanted to get some general 
sense — they were taking us up on the offer that was 
made. 

Q The advisory services that you could 
provide? 

A Yes, right. And they came over. We 
discussed the standards of conduct, particular 
provisions. We discussed what might be necessary to 
show whether a particular provision was violated or 
not, and we asked if they wanted and they said they 
did, so we gave to them just some generic areas of 
inquiry that they probably should -- 1 don’t know if 
it’s inquiries - I don’t know if that’s the right 
word or not but just generic areas, the need to be 
able to say they looked at and be able to say they 
made a decision one way or the other. 

Q Based on the information you had with 
regard to what they were looking at? 

A Based on basically what was in the 
newspaper was exactly the way we started with the 
other two, I mean with the "other two" meaning the 
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IGs of Treasury and RTC. You take the worst-case 
scenario, look at your standards of conduct and you 

go- 

Q Before you did that, you had discussed 
possible hypotheticals; is that correct? Or if 
certain violations — 

A Well, I said that’s a method of being able 
to discuss a particular provision that we would 
engage in with any agency. 

Q And do you recall what provisions were 
discussed? 

A Use of nonpublic information — well, 1 can 
give you some of them and I’m sure that 1 won’t 
remember all of them. 

Q Do your best. 

A Use of nonpublic information, section on 
use of government records or property or 
impartiality. Wait a minute, 1 have to run through 
the list here. Not gifts. That’s B and C. And D is 
financial interests. I don’t think we discussed 
that. I didn’t think even in the worst case we would 
see that, but we may have. Oh, we probably would 
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have, preferential treatment is a subsection of our 
standards of conduct. 

Q You discussed that? 

A Yes, that would have been a possibility, I 
guess. 

Q Well, you don’t know, just for clarity? 

A No, we don’t know, but worst-case scenario 
you might find that, so you have to discuss that. If 
1 had the standards of conduct in front of me, I 
could probably list them off a little bit better, but 
I’m drawing a blank at this point after F. 

MS. GLYNN: That’s essentially it. 

BY MR. O’CALLAGHAN: 

Q And did you identify the sections that you 
looked at or did they suggest to you what they were 
interested in? 

A No, I think we identified what we perceived 
to be the issues. 

Q Did you discuss anything else during that 
meeting? 

A I don’t think so. Such as? 

Q I’m just asking you if there’s anything in 
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addition. Did you have any discussions about the 
review that was being done by OGE or any of the work 
being done? 

A Not essential, of substance. 

Q Generalities? 

A At some point somebody may have asked about 
what was the timing, and it would have been a general 
answer like, well, you know, we’re waiting for the 
stuff from the IG to roll in and then we’ll get it 
done when we can do a professional job with it. 

Q Any other discussions? 

A No, we were very careful about that. 

Q Were you aware that transcripts that were 
taken in connection with the investigation that was 
conducted by RTC inspector general’s office and the 
Treasury inspector general’s office were provided to 
Treasury before the OGE report was publicly released? 

A You just asked me if they were provided to 
Treasury. Is that what you mean? 

Q Correct, yes. 

A You mean was I aware that Treasury IG 
provided them to Treasury somebody else? 
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Q Correct. 

A 1 don’t think so. Well, wait a minute. 

Q These are copies of unredacted 
transcripts. 

A I was aware that the Treasury IG was 
providing some information to the Secretary. I 
don’t — l can’t tell you now if I knew they were 
getting transcripts or just generic information. 

Q And do you know who was receiving that 
information that you’re aware of that was being 
provided to the Secretary — 

A No, I don’t know who was -- 

Q - other than the Secretary? 

A I don’t know, and - I don’t know who it 
was being given to, no. 

Q Do you know what type of information was 
being provided to the Secretary? 

A No, 1 don’t. I just — some information 
was being given to him in anticipation of his having 
to do his testimony, I knew that. I just don’t know 
what was being given to him. 

Q Was this information that was being 
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gathered in connection with the Treasury IG’s and the 
RTC IG’s investigation of the contacts? 

A That was my presumption, yes. 

Q And how were you informed of this? 

A I’m sure that I found that out in a 
conversation with Francine Kemer. 

Q And when would that have occurred? 

A I couldn’t - I just don’t know when that 
would have occurred. 

Q Was it contemporaneous or was it afterward? 

A After what? 

Q After the information was provided. 

A Oh. 

Q Was it in July of 1994? 

A Oh, yes. Okay. 

Q 1 wasn’t asking for a specific time of 

day. 

A I only know Thursday afternoon. For some 
reason that stuck in my mind. 

Q If you had been told that the inspector 
generals’ offices were providing Treasury with copies 
of the transcripts before the report was publicly 
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released, what would your reaction have been? 

A It’s my view that those transcripts were 
the Treasury IG’s basic materials and it was his 
decision about what to do with those materials. 

Q What do you mean by "basic materials"? 

A Well, they were his basic — they were the 
basic product coming out of his and the RTC’s IG’s - 
their investigation, and it was their decision about 
how those materials got handled. And it was being 
done for the Secretary, so it was their decision, I 
assume, you know. It is my position, however I might 
have felt about it, that it was their decision about 
what to give and what not to give. 

Q What was your understanding was — what was 
the goal or the focus of the review that OGE was 
conducting at this time? 

A We had agreed to provide the Secretary with 
analysis of the facts that the IGs arrived with. 

Q What facts specifically — what specific 
facts were they tasked out to investigate? 

A Well, generically the contacts with the 
White House by the Treasury officials. Our analysis 
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would have only been as to how the standards of 
conduct would have applied to those -- the activities 
of those employees, but it could have been broader 
than that, one presumes. 

Q So even though it was the Secretary who had 
requested that the analysis be done and then 
subsequently the Treasury 1G and RTC 1G conducted 
investigation — let me strike that. 

You said that you had heard from Francine 
Kemer that the Secretary had been provided some 
information before the end of the review; is that 
correct? 

A My general recollection is that yes, 
through her 1 knew that the IG was providing 
information to the Secretary in order to enable him 
to get his testimony ready. 

Q Do you know when the Secretary began 
receiving information? 

A No, 1 don’t. 

Q Did she ever tell you when she began 
receiving information? 

A I don’t recall her ever telling me that. 1 
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don’t -- it didn’t — if she told me, it didn’t 
stick. It didn’t -- 

Q How did this come up in conversation with 
Ms. Kemer? 

A I’m sure it was simply in a discussion of 
the Secretary’s getting ready for his testimony. 

Q How much contact did you have with 
Ms. Kemer during the July time period? 

A Probably daily, and more often than not 
more than once a day. 

Q Was she your main contact? 

A At the Treasury IG’s office, yes. And Pat 
Black was my major contact at the RTC, although I did 
talk to the investigators at the RTC more so than I 
did at Treasury. 

Q Why did you talk with the RTC investigators 
more than Treasury? 

A Well, I think there was a period of time 
when people started — had other things they were 
pulled off to. So Pat had — Pat Black had something 
else to go do, so then I would talk to — 1 would 
talk to either Steve Switzer or Clark Blight. So if 
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I couldn’t get one of them and I needed to get some 
information to RTC or something, I had all their 
phone numbers. 

Q And were Pat Black and Francine Kemer in 
charge of coordinating the investigations? 

A You know, I don’t know how the 1G 
actually ~ each IG actually set that up. They 
certainly were my major contacts. 

Q And what was their relationship with you, 
providing information or - what was the nature of 
your relationship with the two of them? 

A Well, we had a very good working 
relationship. We got our copies of transcripts 
through the RTC. RTC would provide us the copies. 

Q RTC would provide you with transcripts? 

A Yes. I don’t know how they worked it out 
between the two agencies about who was getting them 
from the service, you know, the transcript service, 
but I know we got our copies primarily from RTC. 

When Treasury was looking at documents, I 
had lots of conversations with Francine Kemer, she 
would call up and say "do you think this document is 

54 

relevant to a standards of conduct issue,” she would 
sort of describe a document and I’d say either yes or 
no. If it was yes, it got thrown in a pot. 

Q Did she generally follow your advice? 

A If ever I said yes about a document, it 
always showed up. Just how things were going in 
terms of schedule, who was scheduled, what could we 
expect in the next day, which transcripts, that sort 
of thing. 

Q Were you ever aware that people - not at 
Treasury IG, but people at Treasury had made edits to 
the transcripts or materials that were later provided 
to OGE in preparation of your report? 

A Well, people at Treasury who were — whose 
transcript - what’s the word I want, the person who 
was having to talk, like I am now, I can’t think of 
the word. 

Q Deponent? 

A Thank you. 

MR. KRAV1TZ: Victim. 

THE WITNESS: Each deponent - I mean, one 
of the things that we asked, specifically asked the 
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IGs to do is we said we did not want to deal with 
transcripts that the deponents had not been able to 
look at and to check. We wanted that. So yes, as 
far as I know, every one of them made changes to 
theirs and it came in — the changes came in all 
different formats, either came in a letter or they 
had just handwritten the changes on another copy of 
it. Is that what you were asking me? 

BY MR. O’CALLAGHAN: 

Q Well, I was asking you a general question 
and a more specific question is, did you ever become 
aware that people who were part of Secretary 
Bentsen’s staff were making corrections or editing 
transcripts or materials that were provided to them 
by the IGs’ offices? 

A Well, Dennis Foreman had to edit his own. 

1 assume you’re talking about editing somebody other 
than your own’s? 

Q I’m talking about people editing material 
that wasn’t their own. 

A Are you talking -- 1 just want to make sure 
that 1 understand your question. 
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Q Please do, yes. 

A The stenographic service would provide a 
raw transcript and then somebody — you’re saying was 
1 aware that somebody was then changing it, would go 
back to the stenographic service and get it changed 
and then I’d see it? 

Q Maybe this will help. What type of 
document or draft document did RTC IG and Treasury 1G 
provide the OGE with? 

A They started providing us, probably the 
second week, early in the second week, their draft 
chronologies. Well, you mean that they produced as 
opposed to simple, raw transcripts? 

Q Correct. 

A Well, that’s what we first saw was these 
draft chronologies coming to us, and we would take a 
look at those, send them back on our comments -- with 
our comments saying that’s not our reading of this or 
somebody else said a different date. It was sort of 
a back and forth. 

Q Okay. 

A But it was the chronology, you know, which 
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contacts occurred when. 

Q Do you know — have you ever heard that 
people at Treasury — not Treasury IG — made 
comments on or edits to draft chronologies that were 
sent to OG — 

A No. 

Q — in preparation of your report? 

A I did not. 1 never heard that or knew 
that. 

Q Would it be proper for that to happen? 

MR. PORTNOY: I just want the record to be 
clear whether you’re asking Ms. Ley for -- 

MR. O’CALLAGHAN: Her personal opinion, 
that’s fine. 

MR. PORTNOY: — personal opinion or 
professional ethics judgment. 

BY MR. O’CALLAGHAN: 

Q Personal opinion is fine. 

A Did the inspector general ask them to do 
it? 

Q Well, I’ll give you a general scenario. 

It’s whether it would be proper for the people 
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conducting the investigation of the Treasury-White 
House contacts to give the draft chronology they were 
sending to OGE to produce a report on, whether it 
would be proper for them to give it to Treasury to 
edit and make comments on before it was sent up to 
OGE. 

A I don’t want to appear that I’m not 
answering this question, but I’ve been in this 
business long enough that generally I probably don’t 
have enough facts to really answer that, even in a 
personal capacity. 

Q Okay, that’s fine. I’m not going to push 
you on it, so that’s fine. 

MR. KRAVITZ: I have to say, Mike, and I 

don’t mean any — to cast any aspersions on your 
question, I know it was asked in good faith, but I 
think it’s unfair to ask witnesses to state even 
their personal opinions without providing them with a 
full explanation of what the facts are that underlie 
the question. We’re actually probably not in a 
position even to do that at this point, but I think 
Ms. Ley’s answer is appropriate. I don’t think she 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


247 


59 

should feel as if anyone thinks she’s failing to 
answer the questions. 

MR. O’CALLAGHAN: Oh, no. I didn’t mean to 
give that impression at all. I hope 1 didn’t. 

BY MR. O’CALLAGHAN: 

Q I’d like to show you an exhibit which is 
Bates stamp 01495, and it looks like an 8 to me. 

It’s a one-page document dated July 29, 1994. It’s a 
memorandum from Kenneth R. Schmalzbach from R. Peter 
Rittling -- Peter Rittling - they’re both Department 
of Treasury and the subject is review of OIG’s White 
House - chronology of White House. 

A This is the type of activity I was 
referring to which discusses that the OIG 
incorporated many of the recommended changes in the 
final chronology. And it goes on to talk about what 
kind of activity occurred in the reviewing the OIG’s 
final chronology. 

Q My question to you is, being a member of 
the process and the OGE team that prepared the 
report, whether first - whether you were advised 
that this process was going on. That’s the first 
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question. 

A No. 

Q And second, whether OGE would have approved 
of this process going on. 

A Well, I can’t speak for the office, but I 
can say this: They were the IG’s documents, and I 
don’t think it was - it probably wasn’t our position 
to approve or disapprove. 

Q Okay. That’s fine, thanks. 

Have you ever been told that the White 
House provided copies of the transcripts — 
unredacted copies of transcripts that were taken 
during the course of the investigation that was done 
for the OGE report? 

A Provided them to whom? 

Q They were provided to White House 
officials. 

A Oh, were provided to - yes, I was told 
they were. 

Q When were you told that? 

A The 21st is a Thursday. Whatever, like 
Monday or Tuesday after that following weekend, Pat 
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Black told me, who was the counsel to the RTC IG, 
said that they had been provided transcripts. 

Q And did she make a telephone call to you or 
how did the discussion occur? 

A Well, it was in a telephone conversation. 

1 don’t know if she started the conversation or I had 
called her, and 1 don’t know what all we may have 
discussed in the same conversation, but it certainly 
was a part of a conversation. 

Q And what did you discuss during that 
conversation? 

A Other than that, l couldn’t tell you, but 
probably a number of things because we usually tried 
to use each telephone call because we had a hard time 
getting each other, but she said that they had been 
provided by Treasury to the White House over that 
weekend. 

Q Did you have any reaction to that? 

A Well, Pat was fairly angry about it, and I 
didn’t express a reaction to her. 

Q Did you have a reaction that you didn’t 

express? 
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A Probably, but I did not have any major 
reaction, other than probably rolled my eyes. 

Q Why would you have rolled your eyes? 

A Because — probably because Pat had said 
that they had done it over their specific objections, 
and my concern was the two IGs were not getting — 
the investigation didn’t seem to be going smoothly 
between them at that point. There seemed to be this 
friction there. 

Q Did Pat tell you during this conversation 
that they had done it over her specific objections? 

A 1 believe so, yes. 

Q Had you been aware that Ms. Black had made 
that objection to the White House previously? 

A No, 1 did not. 

Q You had not been informed about that? 

A No. 

Q Had you been aware that the White House had 
requested the transcripts at an earlier time? 

A l knew in that Thursday meeting, the 
infamous Thursday meeting -- 

Q The White House on the 21st? 
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A -- on the 21st, that 1 believe either Jane 
Sherburne or Sharon Conoway mentioned that Mr. Cutler 
was talking to the Treasury Department about getting 
transcripts. 

Q And what did they say about that? 

A Just that. 

Q That he had been talking to him about 
getting transcripts? 

A Right. To be very honest with you, in that 
meeting when they were giving this proffer of facts, 

I stopped them and finally said have you read the 
transcripts of your own White House employees. 

Q What did they say? 

A They said we’ve read some of them, when the 
attorneys for those White House employees had 
provided them. And 1 simply said to them that if 
they were conducting their own investigation of their 
own employees’ conduct, they ought to at least read 
their own employees’ transcripts. 

Q What was their reaction to that? 

A Then 1 think that she said Mr. Cutler 
was - 
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Q Endeavoring to get copies of the 
transcripts from Treasury? 

A Yes. 

Q Did you have any reaction to that? 

A No. Quite honestly, I thought that was a 
reasonable position to take, if the transcripts were 
going to be made public, they ought to know — they 
ought to be taking into — if they were doing an 
honest evaluation of the employees’ conduct, they 
needed to know what was totally out there and 
available. 

Q Would it have been appropriate for them to 
receive transcripts which contained confidential 
information from other agencies that didn’t involve 
their employees? 

A I suppose that would depend on the purpose 
the information was provided, the same analysis we 
went through. You can provide confidential 
information inside the government, but it has to be 
for a legitimate purpose. 

Q How about if — well, the scenario would be 
that — would it be a legitimate purpose if the 
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confidential information was explicitly -- there were 
objections made by the agency whose confidential 
information it was? 

A Well, I think this is — again, it’s 
probably pretty factually driven here. 

Q Well, there was confidential, unredacted 
information in the transcripts regarding RTC and 
confidential information? 

MS. GLYNN: I think what Ms. Ley means is 
unless she knows the details of to whom they were 
given and for what purpose, who provided them, what 
specific — what use would have been made of them, 
she can’t really answer that question. 

MR. O’CALLAGHAN: That’s fine. 

BY MR. O’CALLAGHAN: 

Q Did anyone else other than Pat Black inform 
you that the White House had been provided unredacted 
copies of transcripts on July 23? 

A 1 actually didn’t know the date, but I’m 
sure that Francine Kemer and I then had a subsequent 
conversation. 

Q Do you recall that conversation, any parts 
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of it? 

A Well, it may have come up in the context of 
the next — she called to tell me that they were 
considering sending an entire set to the Hill. 

Q And how did that come up? 

A Francine Kemer called to say that they 
were going to — that the 1G was considering sending 
an entire set to the Senate. 

Q An entire unredacted set? 

A Well, that was - she didn’t say one way or 
another, and my response to her was, Francine, 
there’s a lot of confidential information in there 
that I don’t think you can send. 

Q What was her reaction to that? 

A 1 believe her reaction was she was 
surprised that I would say that. It was a surprise, 
but not a no, you’re wrong or whatever. She was just 
surprised that 1 would feel that there was a problem 
with the transcripts. 

Q Did she state why she didn’t think there 
was a problem with the transcripts? 

A No. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


251 


67 

Q Did she ask you why you thought there was a 
problem with the transcripts, other than there being 
confidential information in there? 

A Well, that’s what the reason was, because 
of the nonpublic information that was in there, 
particularly about the Madison -- the RTC employees’ 
transcripts had a substantial amount of information 
about that case. "Substantial" is relative. They 
had information in there about that case, the 
resolution of the Madison Guaranty. 

MR. O’CALLAGHAN: Let’s take a five-minute 

break. 

(Recess.) 

BY MR. O’CALLAGHAN: 

Q Back on the record. Ms. Ley, you testified 
earlier that you received a draft of Mr. Cutler’s 
testimony from the White House before he testified in 
front of the House? 

A Yes. 

Q What did you do when you got the 
testimony? What did you do with it? 

A Well, I read it. 
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Q I can be more specific. I’ll be more 
specific. Did you — you told me earlier that you 
asked to review it to see if there were any 
references made to OGE. 

A Right. 

Q Were there any references made to OGE in 
the draft of the testimony? 

A There were. 

Q And what were the references made to OGE in 
the draft? 

A Actually, I don’t recall the literal 
language that was in the draft. 

Q Did you have any objections to the 
references that were made in the draft to OGE? 

A I believe that I commented that they should 
be changed to reflect more accurately what could be 
said. 

Q What were the suggestions that you made? 

A I don’t recall literally what they were. 

Q To whom did you suggest that the changes 
should be made? 

A I either said that to Jane or to Sharon. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


252 


69 

Q To Jane Sherburne? 

A Or to Sharon Conoway. I don’t know who. 

Q What was the substance of the references 
made to OGE in the draft? 

A I don’t recall the draft. 1 know that 
there were two in the final testimony. I think there 
were still two in the final testimony. 

Q Were there more than that in the draft? 

A There might have been three. 

Q So do you know that some of your 
suggestions were followed? 

A 1 believe they took them to heart, yes. 

Q Do you know if they actually carried them 

out? 

A Well, his testimony was not — as I recall, 
when his final testimony came out, we didn’t have any 
major concerns with the way our — the OGE was 
referenced in there. 

Q Do you remember the general subject of your 
suggested changes? 

A I don’t, but that’s because 1 tried to make 
sure that people are careful with their word choices, 
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like the use of the word "investigate." Not that 
that was in there. 

Q I understand, yes. 

A And calling our analysis a report, that 
tends to send me off occasionally. So I’m fairly 
careful about word choices, so I would have made very 
careful — 

Q Just for the record, how would you 
characterize your analysis? What was that called, 
the OGE analysis? 

A It was an analysis. It was — 

Q If I used "report" earlier, I apologize. 

A That’s quite all right. 

(Laughter.) 

It’s only the people in my own office that 
I really go after. 

Q So we’re safe? 

A You’re safe. 

Q Do you recall whether any of the references 
to OGE in the draft of Mr. Cutler’s testimony -- let 
me strike that. 

Did you read the entire draft of the 
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testimony that you were given, Mr. Cutler’s 
testimony? 

A I’m sure I did. 

Q Were there any references to any of the 
material that was contained in the transcripts that 
were taken for the OGE analysis? 

A 1 don’t recall. Specific references? 

Q Specific or general. 

A I really don’t recall. 

Q Do you recall if Ms. Kulka was ever 
mentioned in the draft of the testimony? It’s kind 
of a unique name. 

A 1 don’t. 

Q You don’t recall? 

A I don’t. 

Q Do you recall whether there were any 

references made in the transcript or the contents of 
the transcripts in Mr. Cutler’s actual testimony? 

A You mean what he actually orally gave? 

Q Correct. 

A 1 didn’t watch it. 

Q Did you ever read a printed copy of it? 
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A A printed - 

Q Of his testimony. 

A Well, I read his -- the written copy that 
they provide to the committee prior to his 
testifying. 

Q Okay. And were there — 

A And I may have read news reports about his 
testimony, and I may have seen snippets of his 
testimony on television, but I was busy doing other 
things. 

Q And do you recall that he referenced any 
information that was in the transcripts in either his 
oral or his written testimony? 

A 1 don’t recall. 

Q Any of the news reports? 

A Of anything that I saw, no, I don’t recall 
of anything that 1 saw. 

Q When did you -- or, rather, did you return 
the transcripts back to the White House or did you 
communicate to them your suggested changes over the 
telephone or by another means? 

A Probably by telephone or another means. 
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Probably by telephone. 

MR. PORTNOY: When you said draft 
transcripts, did you mean draft testimony? 

BY MR. O’CALLAGHAN: 

Q Draft testimony, excuse me. 

A And that’s what I was answering to. 

Q The draft testimony? 

A Yes. 

Q So did you maintain a copy of the draft of 
the testimony? 

A I believe the office may have a copy of it. 

Q Do you know if that was produced to the 
committee? 

A I don’t know, but 1 think there is a 
reference in the first letter to some materials that 
may be referencing that. 

Q Okay. And referencing in what way? 

A Well, I have to tell you, 1 was out of the 
country last week, and I think the second letter was 
either at the end — may have been done as I was 
walking out the door. So the first letter I 
understood had some reference to documents about 
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which they had to check on executive privilege or 
something of that nature. That’s my understanding of 
what was in the first letter. I didn’t see the final 
letter that came up to the Hill. 

Q Well, I would just like to request if 
that’s - if it’s possible, if that hasn’t been 
produced if that could be produced to the committee. 

And, you know, of course contingent on any privilege 
that the agency may assert. 

A Okay. I’ll take that request back to the 
general counsel. 

Q Yes, please. Thank you. 

A All right. 

Q And we could also send a written request 
also. 

A Now, if it is those documents they 
referenced in that Ietter ? do you need - I’m just 
trying to understand so I can tell my office. They 
are going to get another written request or — I 
mean, I’m just trying to find out procedurally what’s 
happening. 

Q No, 1 understand. 
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MR. O’CALLAGHAN: Do you want to discuss 
this on the record? 

MR. KRAV1TZ: We can go off the record. 

MR. O’CALLAGHAN: Why don’t we do that. 

(Discussion off the record.) 

MR. O’CALLAGHAN: I have no further 
questions at this time. 

MR. PORTNOY: I’ll be brief. 

EXAMINATION 

BY MR. PORTNOY: 

Q Ms. Ley, my name is Jim Portnoy and I’m 
counsel to the Democratic staff. Also with me is 
Neil Kravitz, who is also counsel to the Democratic 
staff. And I’ll just have a few questions. 

When did you first learn that the Treasury 
Department wanted OGE’s assistance? 

A Very early March. Whatever the date was 
that Treasury made its public announcement they were 
asking us to do it, it was that evening I first 
learned. It may be the same date as the Secretary’s 
letter, which not having in front of me, I don’t 
know, but, say, the 1st, 2nd, 3rd. It was snowing. 
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Q The letter is dated March 3. I’d show it 
to you, but we can do without it. 

A It was snowing. 

Q And how did you learn that Treasury wanted 
OGE’s assistance? 

A The deputy director came down the hall to 
my office to tell me that he had received a telephone 
call from Dennis Foreman, who was the deputy general 
counsel of Treasury, saying the Secretary was going 
to ask us to do something. The deputy director was 
somewhat vague about what that was going to be. And 
then later that evening, I received a telephone call 
from Dennis Foreman, who was snowed in at home. 

That’s why I know it was snowing. 

Q The deputy director is Mr. Kemp? 

A Yes. 

Q When did you first become familiar with the 
precise parameters of the analysis that the Treasury 
Department wanted OGE to conduct? 

A Well, actually maybe we sat the parameters 
because we responded ~ the Secretary sent us a 
letter asking for our assistance, and we sent a 
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letter back saying what we could do, so — or would 
do. 

Q Did anyone at the Department of Treasury or 
anyone in the administration place any limits on your 
investigation? 

A No. 

Q Pardon me, on the investigation of the 
inspectors general which you then analyzed? 

A No. 

Q To your knowledge, were there any limits 
placed on either the investigation or your analysis? 

A Not on our analysis. To my knowledge, 
nothing was placed on — no limits were placed on the 
investigation. 

Q Were there any categories of violations or 
wrongdoing that either the Treasury Department or 
anyone else in the administration asked you not to 
consider? 

A No. 

Q Did anyone in the administration or the 
Treasury Department at any time suggest to you what 
conclusions your analysis ought to reach? 
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A No. 

Q Shortly after the Treasury Department 
contacted you, did you come into contact with the 
independent counsel? 

A 1 sought a meeting with their office. 

Q Why did you seek a meeting with the 

independent counsel? 

A I think at the same time or very closely in 
line with that, I read in the newspaper that he had 
subpoenaed - 1 think it was, subpoenaed a number of 
the people who had been engaged in that, in the 
contacts. And I do a lot of work with the Department 
of Justice, and 1 know that you think any criminal 
investigation takes precedence over an administrative 
investigation, not that they can’t happen 
simultaneously, but you need the person doing the 
criminal investigation to give his blessing, so the 
first thing was to talk to Mr. Fiske because we did 
not want to — whatever we were doing, even though we 
weren’t the investigators, we did not want to 
jeopardize anything that he was doing, so — 

Q Did Mr. Fiske or his staff make a request 
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of you in that regard? 

A Well, we requested the meeting, and during 
the meeting, they made an oral request, and then we 
asked if we could have a letter. 

Q And what was the substance of their 
request? 

A That whatever we were going to do not occur 
until they had had an opportunity to look into what 
they wanted to look into further. That’s the general 
gist of the conversation. 1 can’t give you a 
verbatim. 

Q So would it be fair to say that you 
contacted the independent counsel on your own 
volition and not at the behest of anybody in the 
administration or the Treasury Department? 

A 1 think it would be very fair to say that I 
did that on my own volition. 

Q And would it be correct to say that the 
independent counsel urged you to delay your 
investigation until he had completed at least a 
portion of his? 

A Well, I can’t say they used the word 
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’’urged” because they were careful to say that they 
couldn’t stop us but it would be very nice if it 
didn’t proceed. 

Q Did OGE then make an internal decision to 
defer to the preferences of the independent counsel? 

A Yes, but then we wrote back to Senator — 

Secretary Bentsen to then say what we could do and 
that we had met with the independent counsel and that 
we weren’t investigators, but we would work with the 
IGs. 

Q Did you communicate to the Treasury 
Department the decision to defer the investigation? 

A 1 believe that was part of the discussions 
that I had with both of the -- early discussions that 
1 had with both of the inspectors general. 

0 Do you know if that decision was conveyed 
to Secretary Bentsen directly by OGE? 

A Yes, yes, it was part of that letter. 

Well, in that letter — it speaks for itself. I’m 
trying to remember exactly what it says. It said we 
weren’t investigators, 1 can tell you that. 

Q Did anybody in the administration or the 
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Treasury Department pressure you in any way with 
respect to your decision to defer to the independent 
counsel’s preferences? 

A No. 

Q I believe you said that you had a law clerk 
working in connection with your analysis? 

A We had a law clerk for the summer, and one 
of the projects that we gave him in probably June 
was, quite honestly, a lot of the kinds of things 
that were swirling around this issue and what was 
happening with Whitewater, et cetera. I hadn’t paid 
all that much attention to it, so we decided to make 
him go through newspaper articles and give us sort of 
an idea what this might all be about, so that’s what 
I made him do. 

Q Was this an effort to lay the groundwork 
for the work you knew was coming somewhere down the 
road? 

A Yeah. Give us some sort of a background. 

Q So can this be characterized as OGE’s 
effort to make things move as quickly as they could 

once the fire wall came down? 
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A Well, just to give us -- not even knowing 
we were going to have a fire wall at that point but 
just to give us some idea of what this was all about, 
whenever Fiske got around to saying -- I mean, we 
certainly weren’t aware of the fire wall until it 
actually happened, if you want to characterize it as 
that. 

Q I believe you testified earlier that you 
considered this to be the Treasury Department’s 
investigation, in a sense? 

A Well, a joint investigation of the two 
inspectors general. 

Q Is it fair to say that the principal reason 
that the Office of Government Ethics became involved 
in this matter was because the Treasury Department 
asked for your assistance? 

A Yes, it is fair to say that. 

Q The employees whose conduct you analyzed 
were all Treasury Department employees? 

A Yes. Well, and one — it turned out one 
former Treasury Department, one who had left. 

Q And the actions that were to be taken or 
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were not to be taken as a consequence of your 
analysis were entirely up to the Treasury Department? 

A In our view it was the secretary’s 
decision. 

Q You were OGE’s principal liaison with the 
actual investigators, were you not? 

A Yes. 

Q Are you aware of any witness that the 
investigators wanted to speak with that they were 
precluded from speaking with? 

A 1 don’t recall that there was someone they 
were precluded from speaking with, and I’m not — and 
actually, right now, I don’t recall that there was 
someone they - other than some sort of nagging thing 
in the back of my mind, there might have been some 
peripherally involved person they might like to have 
spoken with, but I couldn’t even tell you who that 
was. 

Q Would it be fair to say that the 
investigators were able to speak with substantially 
everybody that they wanted to speak with? 

A That’s my understanding, yes. 
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0 Was there any additional information that 
you personally thought was necessary to your 
analysis? 

A There was a document 1 would have liked to 
have known whether it was still valid or not, but 
that did not appear in the final documentation and 
report and therefore we took out -- we had a section 
that was discussing that, discussing the document. 

Let me explain. 

We had a copy of a document, of a 
delegation of authority from the former head of the 
RTC to people within the RTC about how to handle - 
or who handles certain kinds of cases. If that 
delegation was still in effect, that would have had 
bearing on Mr. Altman’s decision — or feeling he had 
to recuse or not recuse. 

We had asked if the investigators could 
find out if that delegation was still in effect and, 
if so, to add a copy to the report, and we asked that 
fairly late in the game. It didn’t show up in the 
final report so we took out a reference to anything 
like that in our report, in our analysis, so that’s 
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the only thing that I would like to have known, that 
I knew might be out there. 

Q With that single exception, would you say 
that you were provided with all the information that 
you needed to conduct your analysis? 

A With the benefit of what’s gone on since, 
it seems yes, I mean there has been no other document 
that has shown up, no other information that has 
shown up through anybody else’s investigation, 
through any news people, through anything else that’s 
indicated that we missed — there was something 
missed that would have changed that analysis. So I 
mean, 1 didn’t know what was out there to know what 1 
was missing, other than that ~ potentially that 
document, but nothing since has shown that there was 
anything out there. 

Q Did 1 correctly understand you to have 
testified that OGE first suggested that the RTC 
investigator general’s office should be brought in? 

A Well, I think so. 1 mean that’s my 
perception, that we were ~ we first suggested it. 

Q Do you recall why you made that suggestion? 
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A Well, because the individuals at Treasury 
were acting as RTC employees, and there may have been 
some — certainly there would have been information 
that had to be gained from the RTC that needed the — 
you know, would be more of assistance to have the RTC 
official involved, RTC inspector general involved. 

In fact, that’s really, you know, one of the real 
problems was that Treasury was — that while they 
were acting as RTC employees, they didn’t understand 
they were acting as RTC employees, which we said so 
in the analysis. 

Q Did anybody at the Treasury Department 
raise any objections to the participation of the RTC 
investigator general? 

A Not to my knowledge. 

Q You also indicated that you met at the 
White House with Jane Sherburne and possibly 
Ms. Conoway and provided them with information, the 
same kind of information you would provide to any 
other agency that was conducting an investigation 
into the conduct of its employees? 

A They came to our office for that meeting. 
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Q I beg your pardon. 

A But yes, we did. 

Q 1 think I tried to clarify that earlier and 
1 apparently got it wrong. Was it your view, then, 
that the White House inquiry into the conduct of its 
employees out to be treated like and considered an 
investigation just like any other agency would engage 
in? 

A Well, an internal inquiry, yes, into the 
conduct of an agency’s employees, and if there is 
some indication or some belief that their employees 
may have engaged in some misconduct, it’s that 
agency’s responsibility to do the initial 
investigation. 

Q So you would view it as an appropriate 
activity for the White House to investigate the 
conduct of White House personnel? 

A Yes. 

Q And you would view that as an activity with 
which the Office of Government Ethics would seek to 
cooperate and assist? 

A Yes, and I would like to say that the 
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reason is that the heads of agencies are responsible 
for the conduct of his or her -- each employee. Each 
head of an agency is responsible for the conduct of 
his or her employees, and there are mechanisms in all 
agencies, they do have to look at their own 
employees’ conduct. And the White House is no 
different in that regard. 

Q Would you say that in connection with the 
White House’s investigation into its employees’ 
conduct, it was incumbent upon the people doing the 
investigation to try and collect as much information 
as they possibly could? 

A I think it’s incumbent to be a 
professional, whether you’re in the White House or 
whether you’re in some other agency, to do — 
whatever job, to do it properly. 

Q And would part of doing it properly mean 
getting as much information as you can? 

A Getting all the information, getting the 
information you need. 

Q Certainly. 

A Yes. 
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Q But all the information that you reasonably 
believe yourself to need? 

A Yes. 

Q Would you consider that the transcripts of 
the depositions conducted by the inspectors general 
of White House personnel to be the type of 
information that the White House investigators would 
reasonably seek in properly conducting their 
investigation? 

A Certainly those of their own employees. 

MR. O’CALLAGHAN: And you’re talking about 
redacted, unredacted or — 

MR. PORTNOY: I’m talking about either. 

THE WITNESS: Well, certainly those of 
their own employees. It’s a source of information of 
statements made by their own employees about their 
own actions, and they ought to know that. 

MR. PORTNOY: 

Q Would you go so far as to say that they 
have an obligation to seek that information in 
properly conducting an investigation? 

A I’m not sure what comes with the word 
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"obligation," but it seems to me that you’d want to 
be thorough. Obligation seems to have some sort of 
legal term to it. And what 1 would say, if you’re 
trying to be thorough, you would try to find out 
what’s out there. 

Q Let me try and personalize it and remove 
the legality from it. If you were in the White House 
conducting the investigation, would that be the kind 
of investigation that you would seek, would the 
transcripts be the kind of information that you would 
seek? 

THE WITNESS: Am 1 supposed to answer 
this? Can 1 answer this? 

MS. GLYNN: I think you already did. 

THE WITNESS: Yes, I actually told them 

that’s what I would seek. 

BY MR. PORTNOY: 

Q We’re getting there. Slowly. 

A I’m sorry. 

Q Ms. Ley, would you agree that the 
depositions of non White House personnel might also be 
relevant to the White House inquiry? 
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A I’m sure that they might be relevant, 
but - 

Q And would it be reasonable and proper for 
an investigator to seek the deposition transcripts of 
non White House personnel in connection with an 
investigation into the conduct of White House 
personnel? 

MR. O’CALLAGHAN: Just for clarification, . 
when you say "investigator,” are you continuing the 
line on the White House investigator or investigator 
in the general sense? 

MR. PORTNOY: No, I’m specifically 
referring to a White House investigator, an employee 
of the White House tasked with investigating the 
contacts between the White House and the Treasury 
employees. 

THE WITNESS: I actually don’t know if I 
can answer that. I don’t know what — because 1 
don’t know what sort of issues might be involved in 
getting depositions of people who are not employees 
of your own agency. So, I mean, there are some 
issues there. Getting the ones of your own agency I 
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think there’s a lot more agency authority to do that. 

BY MR. PORTNOY: 

Q But you would agree that the information 
contained in the transcripts of non White House 
employees would be relevant to the investigation? 

A Well, it certainly could be, some of it. 

Q Could be. 

A If everybody is sitting in the same room 
talking about the same — but not necessarily 
everything. 

Q Right. If, for example, the inquiry 
entails an alleged contact between a Treasury 
Department employee and a White House employee, it 
would be reasonable to seek the deposition testimony 
of both parties to that contact in order to get a 
complete picture, wouldn’t it? 

A I certainly think it would be reasonable to 
ask, but again, I’m down to I don’t know what legal 
privilege attaches to the depositions. 

Q But putting aside for the moment any legal 
restrictions that might attach to the depositions, 
the information itself contained in those depositions 
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would certainly be relevant, wouldn’t it? 

A 1 would want any information to shed light 
on the conduct of my employees. 

(Witness conferred with counsel.) 

Q And — 

A My colleague reminds me that I’m probably 
not competent to talk about how one conducts an 
investigation because we’re not investigators; 
rightly so, she tells me that. 

Q Well, distinguishing between the two parts 
of an investigation which are compiling the data and 
then analyzing it, you certainly do conduct the 
second half, which is analyzing data? 

A Yes, yes. 

Q And so would your answers be the same if my 
question were in analyzing the results of an 
investigation, would you seek all relevant 
information? 

A Yes. 

MR. O’CALLAGHAN: You’re talking about in 
the most general sense? This has gotten kind of 
speculative. We kind of drifted off course here. 
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MR. PORTNOY: I’m going to try and bring 
this back to home very quickly now. 

MR. KRAVITZ: You just got some smiles from 
across the table. Off the record. 

(Discussion off the record.) 

MR. PORTNOY: 

Q Back on the record. 

Just to clarify and conclude, did I 
correctly understand your testimony to be that you 
urged Jane Sherburne and Sharon Conoway to seek 
deposition transcripts of, at a minimum, the White 
House personnel? 

A Well, I don’t know that 1 said M at a 
minimum." I said get — you should see the 
transcripts of your own employees. 

MR. PORTNOY: That’s all I have. Thank you 
very much. 

MR. O’CALLAGHAN: I’ve got a couple quick 
follow-ups and then I will let you go. 

EXAMINATION " 

BY MR. O’CALLAGHAN: 

Q You said that you recommended to Jane 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


265 


95 

Sherburne and Sharon Conoway; is that right? 

A Conoway. 

Q You recommended that they seek the 
transcripts of their own employees; correct? 

A Yes. 

Q You didn’t suggest that they seek the 
transcripts of anybody else? 

A 1 didn’t suggest it, no. I mean, I didn’t 
suggest it one way or another. 

Q Did they broach that subject about the 
possibility of getting transcripts of other people? 

A They’re only response was Mr. Cutler was 
talking to the Treasury Department people about that 
now, they had some from the attorneys, other 
employees. 

Q Do you know if they had any transcripts of 
people other than their own employees, other than 
White House employees? 

A I don’t know. I do not know. 

Q One more question. Earlier we heard 
testimony about people who have served as DAEOs. 

A Yes. 
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Q What does that stand for again? 

A Designated agency ethics official. 

Q Does the White House have a DAEO? 

A Yes, it does. 

MR. O’CALLAGHAN: 1 just wanted to get that 
on the record. 1 have no further questions at this 
time. 

(Whereupon, at 5:35 p.m., the deposition 
was concluded.) 


JANE LEY 
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District of Columbia 


My Commission Expires MARCH 14, 1998 
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PROCEEDINGS 
MR. GIUFFRA: This is a deposition 
conducted pursuant to Senate Resolution 120. This 
resolution establishes a Special Committee 
administered by the Banking Committee conducting an 
investigation involving Whitewater Development 
Corporation, Madison Guaranty Savings & Loan 
Association, Capital Management Services, Inc., the 
Arkansas Development Finance Authority and other 
related matters. 

My name is Robert Giuffra. I am the chief 
counsel of the Senate Banking Committee. To my right 
is Lance Cole, who is deputy special counsel. And 
Mr. Fishman, would you like to state an appearance 
for the record. 


3 


MR. FISHMAN: Yes. Paul Fishman, Associate 
Deputy Attorney General from the Department of 
Justice, representing Mr. Mueller only in his 
official capacity. 

MR. GIUFFRA: Mr. Mueller, have you had a 
chance to read the resolution at all? 

MR. MUELLER: No. 


4 

MR. GIUFFRA: Section l(b)2(c) of Senate 
Resolution 120 authorizes an investigation and public 
hearings into "whether the Department of Justice has 
improperly handled RTC criminal referrals related to 
Madison Guaranty Savings & Loan Association and/or 
Whitewater Development Corporation." 

Do you understand that that will be the 
focus of your deposition today? 

MR. MUELLER: Yes, I do. 

MR. GIUFFRA: Can we go off the record for 
a second? 

(Discussion off the record.) 

MR. GIUFFRA: Mr. Mueller, how did you 
learn that you would be asked to testify today? 

MR. MUELLER: Mr. Fishman called me. 

MR. GIUFFRA: You understand this is a 
deposition that is being conducted in advance of 
public hearings that the committee is likely to 
hold. Those hearings will be held starting sometime 
in late October and there is some possibility, 
although no decision has been made, that you will be 
asked to testify. 
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5 

The procedure today is I will ask you a 
series of questions. You’ll be testifying under 
oath, and Mr. Cole will have the opportunity to ask 
questions. If at any time you don’t understand a 
question, please let us know and we’ll rephrase it. 

The stenographer will be preparing a record 
of the questions and answers. The deposition will be 
treated as committee confidential until the 
commencement of the hearings, meaning that it will 
not be made available to the public. 

The procedure that we followed in the prior 
round of hearings was that four days before the start 
of the hearings, the depositions were made available 
to attorneys, and you’ll get a copy of it, and you 
can mark changes to the extent that you see errors in 
the transcription. You have a right to be 
represented by counsel. And Mr. Fishman is 
representing you; correct? 

MR. MUELLER: Because I’m an official of 
the Department of Justice, I believe he is. I don’t 
feel I need counsel, and consequently, I have no 
personal counsel. But Mr. Fishman is here as a 

6 

representative of the Department of Justice. I’m 
back at the Department of Justice, and consequently, 
it’s appropriate that he be here. 

Let me just say one other thing in response 
to your introductory remarks, and that is that I have 
testified previously in grand jury on these matters 
in response to the Independent Counsel’s request, as 
well as been interviewed by the FBI and 1 have not 
had an opportunity to review either the grand jury 
testimony or the FBI 302s that were done of my 
previous interviews. 

And consequently today, I’ll testify to the 
best of my ability, but to the extent that there may 
be some hopefully minor inconsistencies between what 
I’ve testified to in grand jury or in the FBI 302, I 
hope you will be understanding in that regard. 

MR. GIUFFRA: I guess that’s an 
understatement. The resolution specifies a series of 
procedures with regard to the conduct of the 
deposition. To the extent that anyone has any 
questions about those procedures, we can refer to the 
resolution. Counsel can object to the form of 
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7 

questions, et cetera. 

Would you please swear the witness. 

Whereupon, 

ROBERT S. MUELLER, III 
was called as a witness and, having first been duly 
sworn, was examined and testified as follows: 
EXAMINATION 
BY MR. GIUFFRA: 

Q Mr. Mueller, would you please state your 
name for the record. 

A Robert S. Mueller, M-u-e-l-l-e-r. 

Q And your present business address? 

A Judiciary Square, 555 Fourth Street, 

Washington, D.C. 

Q And what is your present position? 

A I’m senior litigation counsel in the 
homicide section of the U.S. Attorney’s office. 

Q And prior to becoming a senior litigation 
counsel in the homicide division of the U.S. 

Attorney’s office, what office did you hold? 

A I was a partner in the firm of Hale & Dorr. 

Q And when did you join Hale & Dorr? 

8 

A In January of 1993, and 1 joined the U.S. 
Attorney’s office in May of 1995. 

Q And prior to joining Hale & Dorr? 

A Assistant attorney general, division for 
the criminal division of the Department of Justice. 

Q When did you resign as Assistant Attorney 
General? 

A The effective date? 

Q Yes. 

A I’m not certain when I sent in my 
resignation letter, but I believe it was January 19, 

1993. 

Q Until January 1993, you were acting as the 
Assistant Attorney General in charge of the -- 

A I was the Assistant Attorney General in 
charge of the division. 

Q When did you become Assistant Attorney 
General in charge of the criminal division? 

A I think it was September of -- 
approximately September of 1990. I believe that was 
the case. 

0 Prior to becoming Assistant Attorney 
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9 

General in charge of the criminal division, what 
position did you hold? 

A I was assistant to the Attorney General, 

Dick Thornburgh. 

Q When did you become an assistant to 
Mr. Thornburgh? 

A I believe it was in the spring — 
approximately May of 1989. 

Q Is that when you joined the Department of 
Justice? 

A On that occasion. 

Q Could you roughly describe your employment 
history since law school. 

A Okay. I graduated from law school in 1973, 
went to Pillsbury, Madison & Sutro in San Francisco 
from ’73 to ’76. 1976 I went to the U.S. Attorney’s 
office in San Francisco. Went to the civil division 
for a year. Then I was in the San Francisco U.S. 

Attorney’s office as I was head of the special 
prosecution’s unit and chief of criminal — acting 
chief of criminal for a period of time until 1982. 

1982, I went to the U.S. Attorney’s office 

10 

in Boston, Massachusetts as chief of criminal and was 
chief of criminal. Deputy United States and 
court-appointed United States Attorney for a period 
of time in that office from 1982 to approximately 
1988. Those dates are approximate. And in 1988, I 
went to Hill & Barlow, a Boston law firm until the 
spring of ’89. 

Q And you went to law school? 

A Virginia. 

Q Just for the sake of completeness, 1 think 
that’s the end of that. 

MR. GIUFFRA: Off the record. 

(Discussion off the record.) 

BY MR. GIUFFRA: 

Q Mr. Mueller, when did you first hear of an 
RTC criminal referral relating to Madison Guaranty or 
Whitewater Development Corporation? 

A Sometime in the fall of 1992. 

Q And how did you learn of this criminal 
referral relating to Madison and Whitewater? 

A I believe through an urgent report. 

Q And what is an urgent report? 
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11 

A An urgent report is a mechanism within the 
department by where the department hierarchy is 
alerted by United States attorneys around the country 
to sensitive matters or important matters that the 
department otherwise would not be alerted to. 

Q Was this urgent report directed to you or 
to someone else in the department? 

A There was a procedure. It wasn’t directed 
to me. I usually got copies of urgent reports that 
fell within my bailiwick. If an urgent report came 
in on a civil rights matter or civil matter, I would 
get copies, but generally, they were directed to the 
hierarchy above me in the department. 

Q And that would be the Deputy Attorney 
General and the Associate Attorney General and the 
Attorney General? 

A Yes. 

MR. GIUFFRA: Let me show you the document 
which we will mark as DOJ 17458. That will be 
continuing the procedure that we had earlier, which 
is have the exhibit number be the same as the Bates 
number of the documents. This is a document which 

12 

says "Referral from RTC Corporation, October 7, 

1992." 

(DOJ Exhibit 17458 identified.) 

BY MR. GIUFFRA: 

0 Is this the urgent report that you were 
referring to? 

A It looks like it. I will say it looks like 
it. I can’t specifically today say that this is the 
piece of paper I looked at, and when I testify today, 

I want you to know that while I’ll say it looks like 
the piece of paper, I want you to understand that I 
can’t definitively say this is the piece of paper. 

Q Did you read this urgent report? 

MR. FISHMAN: You mean the whole document? 

MR. GIUFFRA: Or any portion of the 
document. 

THE WITNESS: I’m quite certain that I 
would have read the cover sheet, and I believe I 
skimmed — I don’t think I read word for word the 
attachment to the urgent report, but I believe that I 
went through it sufficiently so I had a grasp for 
what was in it. 
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BY MR. GIUFFRA: 

Q And what was your understanding of what was 
contained within the urgent report and the criminal 
referral? 

A Well, the urgent report was sent to us to 
reflect a referral that had been made by the RTC to 
the U.S. Attorney in Arkansas and the fact that the 
nominee for President’s name was listed as a witness. 

Q And that’s Bill Clinton? 

A Bill Clinton was the factor that triggered 
the sending of the urgent report, making it a 
sensitive item. 

Q Did you discuss this urgent report with 
anyone within the Department of Justice after 
reviewing it? 

A 1 can’t recall with whom - I know I had 
discussions with Ira Raphaelson about it at some 
point in time. 

Q Who was Mr. Raphaelson? 

A He at that time was the counsel responsible 
for handling the Department of Justice’s 
investigations on savings and loans. I’m not exactly 

certain of his title. 

Q Do you recall anything about your 
conversation with Mr. Raphaelson? 

A 1 don’t recall a specific conversation. I 
know he attended a meeting that I had with Larry 
Potts from the Bureau and one or two other people. 

And I would have discussed something like this with 
him, because it would have fallen within his 
bailiwick, being a financial institution referral. 

And in fact, I do not believe the urgent 
report itself triggered discussions, but that 
sometime after that urgent report had come by, 
something, whether it be a conversation with Ira or 
somebody within the Bureau, triggered the meeting 
that 1 subsequently had with Larry Potts, and the 
conversations I had may well have been with regard to 
that meeting as opposed to a conversation with the 
fact that the urgent report had come in. In other 
words, I think when the urgent report first came in, 

I remarked upon it, but had no conversations as a 
result of my having seen the urgent report. 

Q What do you recall about this meeting with 
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Mr. Raphaelson, if anything? 

A Well, the meeting was with Larry Potts, 
attended by Mr. Raphaelson. 

Q Was the meeting called by Mr. Potts? 

A It was called by me and Mr. Potts — 
probably triggered by me. 

Q And why did you call the meeting? Do you 
have any recollection? 

A I have a vague recollection of hearing that 
the Bureau in Arkansas had raised concerns that the 
investigation was not being pursued adequately by the 
U.S. Attorney’s office and all I can recount is 
that — at this point, I have this impression of 
having heard from somebody that was the case 
triggering a call from me to Potts saying we ought to 
get together on this. 

Q Do you have any recollection as to how you 
might have learned that such concerns were being 
expressed by the FBI in Little Rock? 

A It was either somebody in the FBI, Potts or 
somebody else or somebody else in the department. It 
might have been Ira. I just don’t know. 
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Q Was the meeting held in your office? 

A It was. 

Q And what can you recall about the meeting 
with Mr. Potts and Mr. Raphaelson? 

A I can recall my intentions in holding the 
meeting and what 1 believe to be the results of the 
meeting. It was something like this. 

There is a concern on the one hand that 
persons use the fact that the Clintons’ name was 
mentioned in the referral as a basis for doing an 
overt investigation which would lead to publicity as 
a result of an overt investigation. 

Q What is an overt investigation, just for 
the record? 

A Overt investigation is one where agents go 
out and subpoena people. The public becomes aware 
there’s an ongoing investigation being conducted by 
the FBI as opposed to covert, where you have an 
undercover operation or some other investigation that 
is totally nonpublic in the effort to further the 
investigation. 

In a situation where you’re coming up to an 
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election, and I had been in several situations in the 
past, persons with a political bent can misuse 
predication for an investigation in order to affect 
one way or the other an election. 

My concern in this case was that on the one 
hand, we wanted to make certain that the 
investigation was pursued adequate to the predication 
that supported the investigation. On the other hand, 

I wanted to make certain that nothing was done solely 
for purposes other than what is appropriate to the 
investigation. 

And so when I had heard in some way, shape 
or form, there was some concern it was not being 
pursued adequately, what 1 discussed with Mr. Potts 
in determining what would be appropriate for the 
investigation, and my understanding as a result of 
that meeting was that the FBI was going to determine 
what was appropriate to the further investigation of 
the matter. 

Q And that would be FBI in Washington or FBI 
in Little Rock? 

A I think in Little Rock. My vague 

18 

recollection is it was Little Rock that had expressed 
some concern about how the investigation was being 
pursued or not pursued. 

Q And you wanted the investigation to be 
pursued in the manner in which it would be pursued in 
the ordinary course, regardless of the names of the 
persons who were listed as possible witnesses in the 
criminal referral? 

A Exactly. 

Q Do you recall approximately how long this 
meeting took? 

A It wasn’t — 1 know it wasn’t more than an 
hour. It was probably a half hour or something like 
that. 

Q Did you discuss the meeting with anyone 
afterwards? Did you make a report, for example, to 
the Deputy Attorney General or the Attorney General? 

A Not that I can recall. Ira was there, who 
was — I don’t recall discussing it with the Deputy 
or the Attorney General. That’s not to say I may not 
have. I just have no recollection of it now. 

Q Let me show you two documents. One we’ll 
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mark as FBI 1031, and I’ll focus your attention on 
the last paragraph. 

(FBI Exhibit 1031 identified.) 

THE WITNESS: I’ve read it. 

BY MR. GIUFFRA: 

Q What is this document? 

A It looks like an internal FBI memorandum. 

Q Does the last paragraph of this document in 
any way refresh your recollection with regard to the 
meeting that you had with Mr. Potts? 

A Yes and no. There’s another document that 
I’ve seen, FBI document that was shown to me before, 
that includes a sentence in there which indicates my 
perspective on how it should be handled which is 
omitted from this paragraph. 

Q Let me show you a document, we’ll mark this 
one as FBI 523. You may be referring to page 525 of 
this particular document. 

(FBI Exhibit 523 identified.) 

THE WITNESS: The last sentence of page 3 
of this document reflects the thrust of how 1 
believed the follow-up should be handled. 

BY MR. GIUFFRA: 

Q Why don’t you read that into the record? 

A M AG Mueller added that this matter should 
not be treated any differently than any other similar 
FIF investigation addressed by the FBI and DOJ." 

Now, at this meeting, I do not believe 
there was discussion of the FBI doing some form of 
limited investigation. Rather, the FBI was to 
determine whether the case was being handled 
appropriately given the referral. The document that 
you gave me first here, which is — how are you 
referring to them — FBI 00001031? 

Q Correct. 

A That document notes that there was a 
subsequent meeting between Verinder and Kubic where 
it was determined that a limited investigation should 
be conducted into this matter. I did not understand 
that that was going to take place at the time of the 
meeting, and it was only after 1 had been shown these 
documents by Independent Counsel that I learned that 
a subsequent investigation, in the Bureau’s terms, 
had taken place. 
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Q What is a subsequent investigation? 

A Well, here, apparently a decision was made 
to do a limited — he uses the word -- does he use 
the word "subsequent"? 

Q It might be called a limited 
investigation. 

A A limited investigation in a subsequent 
meeting. A limited investigation was to be done. 

Q And that was something - you did not 
direct such an investigation be conducted? 

A I don’t recall directing such an 
investigation being conducted, and that seems to 
indicate that the decision was made after our meeting 
to conduct a limited investigation. 

Q In fact, your recollection would be that 
you instructed the FBI to make the judgment as to 
what sort of an investigation should be conducted in 
this matter? 

A What I wanted to know from the FBI, was the 
FBI investigation being handled appropriately. I 
don’t think we specified whether there would be a 

limited investigation done. I don’t think we 
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formalistically described what the Bureau would do to 
be able to reach a conclusion as to whether the 
investigation was being handled appropriate to what 
was in the referral. 

Q Do you recall attending any other meetings 
with regard to the handling within the Department of 
Justice of this RTC criminal referral relating to 
Madison and Whitewater Guaranty? 

A No. 

Q Do you recall having any other discussions 
with anyone at the Department of Justice with regard 
to this criminal referral relating to Madison and 
Whitewater Guaranty? 

A Other than Ira Raphaelson. That’s not to 
say I did not have. I could have had other 
discussions with people in the Department of Justice, 
but I don’t recall any right now. 

Q You recall having subsequent conversations 
with Mr. Raphaelson; correct? 

A I know I talked to Ira Raphaelson because 
he was at the meeting. I believe I talked to him 
beforehand because he was at the meeting and it was 
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within his bailiwick. 1 don’t recall if 1 had any 
conversation subsequent to that meeting with him. 1 
don’t have any present recollection of any. 1 may 
well have, and probably did. 

Q Why do you think you probably had 
subsequent conversations with Mr. Raphaelson? 

A Because it would be natural after a meeting 
like that to say I think this is the appropriate 
thing to do, do you have any disagreement. It would 
be natural for us to talk immediately after the 
meeting to say okay, this is the way to do it. 

Also, 1 was shown before by Independent 
Counsel a note from Larry Potts to me stapled to an 
internal FBI memorandum which recorded the results of 
its investigation, so I was alerted to what had - 
what the FBI’s perspective was after they had gone 
back to Arkansas and queried them on what should be 
done, and I’m quite certain I passed that on to Ira, 
but I have no present recollection of it. 

MR. GIUFFRA: Let me show you another 
document which we’ll mark as Department of Justice 
017457. It’s a two-page document -- it’s a one-page 
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document — let’s go off the record for a second. 

(DOJ Exhibit 017457 identified.) 

(Discussion off the record.) 

BY MR. GIUFFRA: 

Q Mr. Mueller, would you have any 
understanding as to what this particular document 
would be? 

A From this document, no. It doesn’t say 
what the attachments were. 

Q Let me show you another document, which 
will be marked as Department of Justfce 006692. 

(DOJ Exhibit 006692 identified.) 

BY MR. GIUFFRA: 

Q Do you recall receiving the document 
bearing Bates numbers 006692 and the other pages and 
attachment which is 007051? 

A I recall seeing Banks’s letter, yes, which 
is the attachment to this document. 

Q What do you recall about Mr. Banks’s 
letter? 

A I recall remarking upon it as it came 
through and seeing it and that’s it. 
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Q Do you recall taking any action after 
seeing Mr. Banks’s letter? 

A No. Actually, I think that Banks’s 
letter -- I saw it. I recall seeing it in passing, 
and my response was I think we did the right thing in 
this case. 

Q Did you discuss Mr. Banks’s letter with 
anyone within the Department of Justice? 

A I may have discussed it with Ira and I have 
some vague recollection of agreeing with Ira that 
this had been handled appropriately, that the 
confidentiality had been maintained, that there was 
nothing more for us to do. 

The one thing that 1 was not aware of, and 
I didn’t focus on the letter sufficiently at the 
time, but when I was interviewed by the Whitewater 
counsel, I saw the internal or some internal FBI 
correspondence which indicated that they were doing a 
preliminary investigation. When I learned that, it 
gave meaning to what Banks was saying here, that the 
FBI was conducting some investigation, because that 
aspect of the letter did not make sense to me when it 
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came through, because I was not aware that the FBI 
directed a preliminary investigation be done. 

Q But you did not direct that the preliminary 
investigation be done, to the best of your 
recollection? 

A I don’t recall that being the result of our 
meeting. 

Q Did you ever discuss RTC referral number 
C0004 with the U.S. Attorney in Little Rock, Charles 
Banks? 

A 1 don’t recall discussing it with Banks. I 
have some vague recollection of talking to the 
assistant who had handled the prosecution of — 

Q McDougal? 

A McDougal, at some point in time. 

Q Was that while you were in the Department 
of Justice? 

A Certainly it would have been while 1 was in 
the Department of Justice, yes. And it would have 
been sometime during this period, and 1 don’t know 
why I did not talk with Banks and why I had talked 
with him, but I have some recollection of doing it 
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because I have a recollection of him saying that the 
prime target of the investigation, McDougal, had been 
prosecuted and was acquitted before and there were 
substantial numbers of documents that had to be 
reviewed, and getting a feel for him as to how much 
substance there was to this case and what the 
likelihood of an aggressive early prosecution would 
be from the perspective of the U.S. Attorney’s 
office. 

Q Do you recall the assistant’s name? 

A I don’t. I thought he may have been first 
assistant. I have this vague recollection of being 
the first assistant handled the prosecution of 
Murtaugh before. 

Q Does the name Floyd Dodson mean anything? 

A Not really. 

MR. FISHMAN: Off the record. 

THE WITNESS: I may have mentioned 
Murtaugh, but it was McDougal who was the principal 
individual mentioned in the referral, if I recall 
correctly. 

BY MR. G1UFFRA: 

28 

Q Do you recall whether you contacted the 
assistant in Little Rock or whether the assistant 
contacted -- 

A 1 think I would have. 

Q Do you recall why you contacted the 
assistant? 

A I don’t. And again, I have a vague 
recollection of this call. 

Q That’s based upon the fact that you were 
examined by the Independent Counsel’s office? 

A No. What 1 was saying before was I did not 
recall until before — when the Independent Counsel 
showed me internal FBI documents, I did not know that 
the FBI had directed a preliminary investigation. 

This was separate. 

You asked me whether I had talked to Chuck 
Banks. I said no, I don’t recall talking to Chuck 
Banks on this, but I have a vague recollection of 
perhaps talking to the assistant who had handled the 
McDougal case previously and was also assigned this 
referral, and it may well that Chuck Banks referred 
me to him or 1 got his name from someplace, but I 
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have this vague recollection of talking to him. 

Q Do you recall speaking to anyone else in 
the Department of Justice about this criminal 
referral excluding Mr. Raphaelson and the assistant 
in Little Rock? 

A And excluding the persons in the FBI? 

Q And excluding the persons at the FBI. 

A I don’t have a specific recollection of 
doing so. I may have, but I don’t have any 
recollection. 

Q Do you have any recollection of speaking to 
the Attorney General of with regard to doing a 
criminal referral number 4? 

A I don’t. 

Q Deputy Attorney General? 

A I don’t. 

Q Did you speak to anybody in the White House 
about criminal referral number 4? 

A I don’t. 

Q Do you have any knowledge whether anyone at 
the Department of Justice spoke to anyone at the 
White House with regard to criminal referral 
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number 4? 

A I don’t have any knowledge of anyone 
speaking to anyone in the White House on it. To the 
contrary, I would be very surprised if anybody had. 

It was the posture of the Deputy Attorney General and 
the Attorney General and Ira and the hierarchy that 
you did not talk to the White House on matters such 
as this. 

Q Now, you left the department on January 19, 

1993. Do you recall any other communications or 
meetings that you had with regard to criminal 
referral number 4 other than those that you’ve 
testified to here today? 

A Actually, now that you mention it, I know I 
talked to Jack Keeney about this. 

Q Who is Mr. Keeney? 

A He was my deputy in charge. He was the 
deputy in charge of public corruption and frauds — I 
think he had frauds but maybe not. I know I 
discussed the issue with him - 1 think it was after 
the fact for some reason — and elicited his input as 
to whether or not this was the appropriate way to 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


287 


31 

handle it, and 1 believe I also alerted him to the 
response that we only got back from the FBI. 

Q This would have been in the October period? 

A Yes. 

Q What was the response you got back from the 
FBI, to the best of your recollection? 

A There’s a teletype that I think came from 
Arkansas that I’m sure you have that reported back 
that they had reviewed documents, 1 think, and 
determined that nothing more should be done at this 
time to press the investigation and a copy of that 
teletype — internal FBI teletype was forwarded to me 
by Larry Potts, and I passed it on to Jack Keeney. 

Q Let me show you a series of documents which 
we’ll mark as Exhibit JDA 00190, 191, 192, 193, 194, 

195. 

(DOJ Exhibits 190 through 195 
identified.) 

THE WITNESS: These are the documents to 
which I was referring. 

BY MR. GIUFFRA: 

Q Why don’t you briefly take us through these 
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documents, what you recall about them. 

MR. FISHMAN: If I could, the actual Bates 
numbers, these have been identified to the committee 
in indices and so forth, are 000500 through 505. 

MR. GIUFFRA: So many investigations, so 
many Bates numbers. 

THE WITNESS: The Bates number 000502 
through 505 consist of a buck slip from Larry Potts 
to me dated October 19, 1992 accompanying an internal 
FBI teletype of — off the record, I used to be able 
to tell these -- October 16, 1992. And this teletype 
reflects the result of a review done by the FBI 
office in conjunction with the U.S. Attorney’s office 
of the referral and a determination that no further 
investigation was appropriate at that juncture. 

And that internal teletype -- a copy of 
that was sent to me by Larry Potts with this buck 
slip in which he indicates agreement with that 
posture. I then passed it on to Jack Keeney with a 
buck slip with the Bates number 000500 dated October 
23rd, which the following is in my handwriting: 

"JCK: FYI," the date and an M with a circle around 
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it. And the balance of the handwriting on this buck 
slip, 00500, is in Jack Keeney’s handwriting. 

And he sent the buck slip as well as the -- 
my buck slip as well as the buck slip from Larry 
Potts in the internal FBI memorandum to Jerry 
McDowell for his information and wrote on my buck 
slip the following: "I don’t see us as involved at 
this point. Bureau’s position is reasonable." 

Q Am I correct that was the last involvement 
you had with regard to the handling of criminal 
referral number 4? 

A 1 believe that’s the case. I’m not certain 
when the letter from Chuck Banks passed by my desk. 

That may have been afterwards, but one or the other 
was the last thing that 1 had to do with that 
particular referral. 

MR. GIUFFRA: I don’t have any further 
questions. 

MR. COLE: I think I only have a few 
questions, but would you like to take a break? 

THE WITNESS: No, I’m fine. 

EXAMINATION 
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BY MR. COLE: 

Q Mr. Mueller, if I could, I’d like to show 
you a document that’s marked FBI 00001062 and ask you 
if you’ve seen that document before and if you can 
identify the handwriting on it. 

(FBI Exhibit 1062 identified.) 

THE WITNESS: I’ve never seen it before 
this day, and 1 don’t recognize the handwriting. 

BY MR. COLE: 

Q You will note that I believe the fourth or 
fifth entry on that is an entry that’s headed in the 
margin 10/8/92 and describes a meeting among FBI 
officials and DOJ officials. Does this appear to 
describe the meeting that you previously testified to 
that was intended by yourself and Mr. Raphaelson? 

A Yes. 

Q And I noted in reviewing this document that 
Mr. Potts’s name is not mentioned here. Is it your 
best recollection that Mr. Potts did attend that 
meeting? 

A Yes, he did. 

Q Notwithstanding the fact that his name is 
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not shown here, you believe this is a reference to 
that meeting? 

A Yes. 

Q And if 1 could show you another document, 
which l believe Mr. Giuffra previously showed you, 
numbered 0523 through 0525, which is the internal FBI 
memorandum, the last page of that document, 525, 
shows a list of copy designees, which appear to be 
the same persons listed in the document I just showed 
you, 1062. 

Are those the persons who attended the 
meeting other than Mr. Potts? 

A It may well be, but I can’t say for 
certain. I believe Mr. Verinder was there, because I 
know Fred. I’m not certain if l know Mr. Kubic, 

Mr. Dick or Mr. Kendrick. They may have been there. 

I may have been introduced to them, but 1 don’t 
know. 1 know for a fact that Ira was there. I 
absolutely believe that Larry was there. 1 may be 
wrong on that, but I have a recollection of Potts 
being there. 

Q That was why I was showing you the 
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documents, to determine if this was the meeting that 
you described and if Mr. Potts was, in fact, 
present. And it’s your best recollection that he was 
present? 

A It’s possible he wasn’t there, but 1 know 
my dealings were with him and my best recollection is 
that he was. 

Q What was Mr. Potts’s position at that time 
inside the Bureau? 

A Chief, criminal division. 

Q 1 think you already answered this question, 
but let me ask you in any event. Can you identify 
the persons here and what their positions were inside 
the Bureau? 

A The only one 1 can identify is 
Mr. Verinder, and he was, 1 believe at that time, 
white collar crime deputy to Mr. Potts. 

Q And the other individuals listed there you 
do not know? 

A I may know them, but right now I can’t 
recollect whether they were there at the meeting or 
not, and I don’t know what positions they may have 
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had in the Bureau. 

Q My point in asking the questions is not to 
test your memory, but to try to understand what role 
the various people played at the meeting and why they 
attended? 

A 1 wish I could be more helpful to you. 

Q Perhaps I’ve exhausted your recollection. 

Did anyone other than yourself and 
Mr. Raphaelson attend the meeting? 

A From Justice? 

Q From Justice. 

A 1 don’t believe so. 

Q And Mr. Keeney did not attend the meeting? 

A He did not. 

Q Had you discussed the matter with 
Mr. Keeney up to the time of this meeting? 

A I don’t believe so because 1 had this 
recollection of believing that l wished 1 had prior 
to the meeting. 

Q He would have been your deputy responsible 
for this area; is that correct? 

A I’m not certain — in fact, 1 do not 
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believe frauds fell under his bailiwick. But Jack 
Keeney has been at the department since Browning was 
Attorney General. He has been through every 
upheaval, political — period of political turmoil at 
the department and has a good sense of what is 
appropriate to the circumstances, and consequently, 
because of his experience in this, 1 had my own ideas 
as to what should be done. 

But quite often, I would use him as a 
sounding board even though maybe it came within the 
fraud section in this particular instance. 

Nonetheless, he was the person I would go to for his 
input. 1 may disagree with him, but 1 would at least 
elicit his input, which is why, I think, 1 probably 
sent the buck slip which is 00500 to him with the 
results of the FBI investigation and this leads me to 
believe that sometime after the meeting I did talk to 
him about it, and this was this buck slip that 
followed. 

Q 1 think we can stipulate for the record 
that Mr. Keeney’s reputation is well known. In fact, 
that’s why 1 asked the question. It was the kind of 
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meeting that 1 expected a career official like him 
would attend, but it’s your recollection he did not 
attend? 

A He did not, and your gut reaction would 
have been good to have him there probably is 
accurate, although you had the career FBI agents 
there, so I would be less concerned about there being 
the perception of the political appointees being 
involved as opposed to the career than otherwise. 

Q Was Mr. Raphaelson a career official or 
political appointee at that time? 

A At that time, 1 think he was a political 
appointee, but both he and 1 had been throughout 
career prosecutors basically, although we were at 
that point in time political appointees. 

Q And a final question on this. Again, it’s 
not a memory test, but Mr. Kendrick, with the FBI, 
from the documents, it appears that he was in the FBI 
director’s office. Perhaps I should find a document 
here that demonstrates that. Do you recall what his 
role was at the meeting? 

A No, I don’t, and I don’t recall a 
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Mr. Kendrick. 

MR. COLE: If we can go off the record. 

I’ll try to find a document. 

(Discussion off the record.) 

BY MR. COLE: 

Q Mr. Mueller, again, document 523 through 
525, which is a memorandum, indicates it’s from the 
director of FBI to FBI/Little Rock dated October 9, 

1992, and the final page, as I read it with some 
abbreviations, it says "Little Rock is requested to 
submit results of this limited investigation and 
anticipated investigative and prosecutive plans by 
COB" which I assume means close of business, 

"10/16/92 to FBI headquarters." There are some 
acronyms there 1 don’t recognize. "Attention SSA 
Kevin B. Kendrick." 

Would that indicate that Mr. Kendrick is in 
the director’s office? 

A No, it wouldn’t. 1 think all teletypes go 
from the director of the FBI to the field. 1 may be 
wrong on that, but I think it’s standard internal FBI 
jargon to have it go from the director. I am 
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somewhat certain — and it would be surprising to me 
that Kendrick would be the recipient of the 
anticipated investigative and prosecutive plans, 
being in the director’s office. I think he would be 
in the white collar crime section, but I just don’t 
know. I don’t recall. 

Q The date that’s referenced, 10/16/92, do 
you recall that being discussed at the meeting that 
you previously testified to? 

A No, I don’t. 

Q And do you know why a date would have been 
set of one week to complete that investigation? 

A l don’t. I don’t recall any details of 
what specifically the Bureau would do being discussed 
at the meeting, whether it be conduct a preliminary 
investigation or set a time frame within such time 
the preliminary investigation should be conducted. I 
don’t recall that at all. The thrust of the meeting 
was that this should be handled no differently than 
one handles others. They should be handled 
appropriately. 

Q And whose responsibility was it to make the 
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determination as to what the next step should be? 

A Well, 1 think it would be a matter 
discussed both by the FBI, but 1 would not expect the 
FBI to make it unilaterally. Since we had the 
meeting, I would expect that Larry Potts would call, 
and we would discuss it. If they came back and said 
for instance, the referral was inadequate, that our 
review discloses that the Clintons should be targets 
of this investigation, then I would think that there 
would be some discussion with how the investigation 
should proceed. 

Q So am I understanding your testimony 
correctly that the Bureau -- you and Mr. Raphaelson 
were asking the Bureau to review the matter and make 
an initial determination and report back to the 
Justice Department? 

A Yes. 

Q And to whom were they to report? 

A You used the word ’’report" in the form of 
a - sort of chain of command. I had a very 
collegial relationship with Larry Potts. He had been 
up at ASAC in Boston when 1 was up there in the U.S. 
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1 Attorney’s office there, and we had been through a 

2 number of things together and whenever there was a 

3 problem, we talked to each other. 

4 I fully expected that Potts would get back 

5 to me and say okay, this is where we are, as opposed 

6 to him reporting to me, which he did not, but we 

7 would try to resolve problems together. 

8 Q What was Mr. Raphaelson’s role? 

9 A Mr. Raphaelson was responsible for the 

10 Department of Justice’s program directed at the 

1 1 prosecution of those responsible for the savings and 

12 loan debacle and recovering the moneys that had been 

13 lost as a result of that debacle. 

14 And consequently — that was the mandate of 

15 Congress, that the position be established, and his 

16 mandate was to review and assure that referrals 

17 relating to savings and loans were handled 

18 appropriately. That meant that they had sufficient 

19 staffing, that they weren’t put on the back burner, 

20 and that each U.S. Attorney’s office or task force 

21 was handling the inventory of savings and loans 

22 referrals quickly, expeditiously. 
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1 Q Do you know if Mr. Raphaelson was aware of 

2 the criminal referral on Madison Savings before you 

3 discussed it at the meeting that you’ve testified to? 

4 A Oh, yes, I think he was. 

5 Q And do you know how he came to be aware of 

6 it? 

7 A I’m not certain, but 1 would imagine that 

8 he got a copy of the urgent report. It may show him 

9 as a referent on it. Alternatively, if that went to 

10 the Attorney General, because it related to savings 

1 1 and loans, it would have found its way to him. I 

12 know he had some sort of discussion before the 

13 meeting. I know he didn’t come to the meeting cold. 

14 Q The urgent report that you testified to, I 

15 believe, is the document that Mr. Giuffra previously 

16 showed you that’s dated October 7, 1992? 

17 A Yes. 

18 Q So that would have been the date before the 

19 meeting that you’ve testified to; correct? 

20 A I’m not certain the date of the meeting. 

21 Was it October 8th? 

22 Q The chronology I showed you and the FBI 
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teletypes showed October 8th. 

A 1 guess I have some belief that we were 
aware of the referral before it came up as an urgent 
report. I don’t know how we might have been aware. 

Q Let me show you a document, what I showed 
you previously, appears to be a draft chronology 
bearing FBI 1062, and there’s a handwritten entry 
that reads "9/22/92, E-mail to Verinder from Kubic 
re: Ira hears rumbling on case." 

(FBI Exhibit 1062 identified.) 

BY MR. COLE: 

Q Does that help you recall at all about what 
Mr. Raphaelson may have known about the matter? 

A It does not — 1 know I’ve talked to Ira 
before our meeting, and it seems to me it was not 
just the day before. In other words, I don’t have 
the recollection of receiving the urgent report and 
setting up a meeting for the next day. I think I had 
heard of the referral prior to at least a day - a 
couple days prior to the meeting, and as I said 
before, I may have heard about it from Ira. 

Q Here’s a document that appears to be the 
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final version of the draft chronology that I just 
showed you bearing numbers FBI 0960 through 962. 

(FBI Exhibit 0960 identified.) 

BY MR. COLE: 

Q There’s an entry there, if 1 could read it 
into the record, "during September 1992 DOJ receives 
press inquiry concerning existence of an F1F 
investigation in which the Clintons were allegedly 
involved. DOJ makes inquiry of FBI headquarters 
regarding existence of such a matter. FBI records 
were negative. LR" - which I read to be Little 
Rock — "FBI was contacted by FBI headquarters and 
advised no investigation involving the Clintons as 
subjects was pending." 

Do you have any recollection of the events 
that are memorialized in that document? And if you’d 
like to take a moment and read the entire document, 
by all means, do so. 

A If I could. 

MR. COLE: Perhaps we could go off the 
record while you do so. 

(Discussion off the record.) 
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BY MR. COLE: 

Q Mr. Mueller, 1 believe when we went off the 
record, 1 had asked about the entry that states 
"during September 1992" and purports to describe a 
press inquiry to the Department of Justice. Do you 
have any recollection of those events? 

A I do not. I know the press inquiry didn’t 
come to me, and I’m not certain if I was aware of 
that inquiry. I may have been. Somebody may have 
said Mueller, do you know anything about this. 

Q What would be the normal handling at that 
time in the Department of Justice, if a press inquiry 
had been received concerning a presidential candidate 
and an FIF investigation, which I assume means 
financial institution fraud? 

A The press inquiry would have come to Paul 
McNulty’s shop, and he would have attempted to find 
out more about it. The three areas to which he 
probably would have turned in this instance, one 
would have been to myself, who is head of criminal 
and whether I know anything about it. Alternatively, 
it would be to Larry McWhorten, head of the office 
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for United States attorneys, and the third one would 
have been to Ira Raphaelson, who was in charge of the 
fifth program. That would have been the ordinary 
process. 

I myself don’t have any recollection of 
having been contacted by McNulty, but it’s not to say 
I may not have been. 

Q That was going to be my next question, so 
you’ve answered it. 

1 note on the document Mr. Giuffra 
previously showed you the urgent memorandum, it shows 
yourself and Mr. McNulty as having received copies. 

That would be consistent with what you’ve just 
described as your being the appropriate persons to be 
notified of this kind of matter? 

A Yes. 

Q But you have no recollection of speaking 
with Mr. McNulty about this? 

A No, and Mr. McNulty’s contact in my office 
was a guy named Bob Bucknam. He may well have been 
the person to whom he talked. 

Q Did you talk to Mr. Bucknam about this 
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referral? 

A 1 don’t have any recollection of doing so. 

I may have. 

Q Briefly for the record, could you explain 
what Mr. McWhorten’s role was inside the Department 
of Justice at that time. He’s the author, for the 
record, of the October 7th urgent memorandum to the 
Attorney General, Deputy Attorney General and 
Associate Attorney General? 

A He was the director of the executive office 
for the U.S. Attorneys which coordinates the 
activities of the various United States attorneys 
offices throughout the country. U.S. Attorneys 
themselves will tell you that it does not direct them 
but coordinates. 

Q And you’ve testified at the beginning of 
our session here that an urgent memorandum of this 
nature would be used to convey to the — I believe 
you said the upper hierarchy or the hierarchy of the 
Department of Justice a sensitive matter for any of 
the U.S. Attorneys across the country, and that’s 
what this memorandum is to accomplish? 

50 

A Yes. 1 should say also, though, various 
U.S. Attorneys offices interpret the requirements of 
sending urgent reports differently. And because the 
Attorney General’s name and the Deputy Attorney 
General’s name and the Associate Attorney General’s 
name appear as the ultimate recipients of the memo, 
that does not at all mean that necessarily we got 
it. All of them have — each of those individuals 
have aides that screen the reports to determine 
whether or not it’s something that ought to go to the 
Attorney General. 

Q Do you have any knowledge as to whether 
Mr. Barr actually received this memorandum? 

A I do not. 

Q You have no knowledge of any communications 
with Mr. Barr concerning this matter? 

A I did not recollect any conversations 1 had 
with him on the matter. That is not to say I may not 
have. That is not to say that I could have — no, 
how do I put this? 1 could have had conversations 
with him. I have no present recollection of having 
any. 


I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


297 


51 

Q I’ll show you another document that the 
department has produced to us that has a number 
3385 — FBI 3385, which appears to be a daily log 
from the director’s office of the Federal Bureau of 
Investigation. 

(FBI Exhibit 3385 identified.) 

BY MR. COLE: 

Q It has an entry there for $12.30 on August 
31, 1992 lunch with A.C. Barr, DAG Mueller and a 
number of other persons. Do you recall that event? 

A The other persons are the Italian minister 
of justice, the U.S. Ambassador Peter Secchia and 
somebody from the Department of State. I don’t have 
any recollection of that particular luncheon. I can 
assure you that nothing of substance was discussed in 
the course of a luncheon. That appears to be an 
opportunity to entertain the Italian minister of 
justice. 

MR. FISHMAN: Off the record. 

(Discussion off the record.) 

MR. FISHMAN: For the record, when the 
FBI — it’s my understanding that the FBI produced a 
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number of documents in response to requests not from 
this committee, but from the House Banking Committee 
relating to contacts, in some instances without 
limitation, on subject matter between various 
officials of the FBI and various officials in the 
criminal division of the Department of Justice. 

So the fact that this particular document 
was produced by the FBI in response to those 
requests, this does not necessarily mean that the 
department or the FBI represents that the document 
has anything to do with the scope of this committee’s 
investigation. 

And 1 understand the confusion, but in some 
instances, more documents were produced than 
necessarily related to the scope because the 
department could not tell from the document itself 
what its subject matter was. 

MR. COLE: I understand that and I gathered 
that from reading the document, but I wanted to ask 
Mr. Mueller whether he had any knowledge or whether 
he had any reason to believe this had anything to do 
with the Madison Guaranty criminal referral. 
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THE WITNESS: To the contrary. 

MR. COLE: Thank you. If I could show you 
a document that’s numbered FBI 0986 through 996, 
which appears to be an October 7, 1992 FBI teletype. 

(FBI Exhibit 0986 identified.) 

BY MR. COLE: 

Q Have you seen that document before, 

Mr. Mueller — or did you see that document on or 
about the time it was prepared, October 7, 1992, 
distinguishing from when you’ve subsequently been 
shown it in connection with other testimony? 

A I have not seen this document before. 

Q You’ve had an opportunity to review the 
document, Mr. Mueller, but if I could direct your 
attention to page 992 and ask you to read the bottom 
portion of that page, the sentence beginning "It is 
the opinion of Little Rock FBI and the United States 
Attorney." 

A "It is the opinion of Little Rock FBI and 
the United States Attorney and first assistant EDAR 
that there is indeed insufficient evidence to suggest 
the Clintons had knowledge of the check-kiting 
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activity conducted by McDougal or Anspaugh. The 
earlier mention of a campaign contribution to the 
gubernatorial campaign also true no nexus suggesting 
knowledge or involvement by the Clintons." 

Q Thank you. And the reason I asked you to 
direct your attention to that portion, if I recall 
your testimony earlier correctly, you said that you 
had an understanding that the FBI in Little Rock had 
a concern that this matter wasn’t receiving the 
attention that perhaps it should, and I don’t want to 
put words in your mouth. I’m obviously paraphrasing 
your testimony. 

And as I read this FBI memorandum, which is 
from FBI/Little Rock to FBI/Washington, it seems to 
state, to the contrary, that they had reviewed the 
matter with the U.S. Attorney and concluded that it 
didn’t merit further attention. So if you could shed 
any light on what appears to me to be a discrepancy 
between your recollection and that document, it would 
be helpful. 

A 1 cannot shed any light on it. The 
document does appear to indicate that the FBI was 
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satisfied. As 1 told you at the beginning of the 
deposition, I had an impression, and I don’t know 
from whence 1 got it, that somebody was dissatisfied 
with the pace that the referral would be 
investigated. 

My impression — let me just finish — my 
impression was that it came from somebody in the FBI. 

Q And do you have any recollection as to from 
whom you got that impression? 

A 1 do not. The people — as 1 think I 
indicated before, 1 know 1 talked to Ira Raphaelson 
about the issue before the meeting, and I know I 
talked to Larry Potts. I may have talked to others, 
but I do not recall the specifics of any 
conversations I had with them. 

Q The document I just asked you to review is 
several pages long, and Pve read it several times, 
and I realize you’ve only had an opportunity to read 
it once, but am I correct in reading this document to 
indicate that the FBI in Little Rock and the United 
States Attorney’s office had done what appears to me 
from the document — I won’t say a thorough review, 
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but a review of the referral and came to a conclusion 
that it did not merit further investigative action? 

And please take as much time as you would like to 
look at it because as I said, it is a several page 
document. 

A I would disagree with that portrayal of 
what is in this document. This document appears to 
focus on the involvement of the Clintons. The 
referral itself did not have the Clintons as a 
target. It had McDougal, his wife and a woman by the 
name of Anspaugh as the targets of the investigation, 
and the focus here is whether or not they had found 
sufficient information to believe that the Clintons 
had guilty knowledge, whereas my understanding 
throughout was the focus of the investigation was on 
the McDougals and the issue was whether the 
investigation was being properly handled overall. 

Q If I could direct your attention to the 
last two pages of the document which describes 
discussion between the FBI/Little Rock and the U.S. 
Attomey/Little Rock, and I don’t know that it’s 
necessary to read the entire document in the record, 
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but if you look at the last page, it indicates 
’’accordingly, Little Rock has taken no investigative 
action on this matter pending a prosecutive opinion 
from USA, EDAR. On October 7, 1992 the First 
Assistant United States Attorney advised the Little 
Rock squad supervisor the USA intended to advise the 
Department of Justice of this matter due to its 
sensitive nature." 

Focusing on the first sentence that I read, 
does this indicate that the U.S. Attorney in Arkansas 
will be making a prosecutive opinion on the referral? 

A Yes. 

Q This was a document that was directed to 
Mr. Kendrick in Washington? 

A White collar crime section, yes. 

Q And Mr. Kendrick, at least according to the 
documents that we’ve previously shown you, attended 
the meeting on October 8th with you and 
Mr. Raphaelson, although I believe your testimony is 
you don’t know Mr. Kendrick and don’t have a 
recollection? 

A I may know him, but I have no recollection 
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of that. 

Q Do you have any recollection of whether 
this memorandum was distributed at the meeting or 
discussed at the meeting? 

A I don’t think I’ve seen this memorandum 
before. I think this is the first time I’ve seen the 
memorandum that was raised at the meeting or shown at 
the meeting. 

Q What I’m trying to understand, and I’m not 
trying to be elliptical here, is to understand that 
this memorandum, which indicates it’s going to be 
reviewed by the Attorney General in Little Rock and 
the meeting you described transpiring in Washington 
where the FBI, if I understood your testimony 
correctly, was to take action and report back to 
Justice as to what investigative action should take 
place. Is it a matter of the left hand not knowing 
what the right hand was doing or — 

A Let me look at this memorandum again 
closely. 

MR. COLE: We can go off the record. 

(Discussion off the record.) 
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THE WITNESS: I don’t recall the specific 
conversation that triggered the meeting that 1 had 
with Larry Potts. The best of my recollection is 
that somebody evinced some dissatisfaction with the 
pace that this matter was being reviewed. And by 
'’matter," I don’t mean solely the involvement of the 
Clintons as witnesses, but the matter overall. And I 
do not recall at the meeting this teletype which you 
have shown me being presented or handed around. 

I cannot recall today the discussion we had 
as to the source of the belief that we ought to look 
and see whether it is being handled appropriately. 

All I can recall is that something along those lines 
triggered the meeting and we had the meeting to 
review the fact as to whether or not everybody was 
satisfied that it was being handled in the ordinary 
course. 

BY MR. COLE: 

Q Is it your recollection that the concern 
that triggered the meeting was a concern out of 
Little Rock FBI? 

A That’s an impression I have, but it may not 
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have been. I don’t have a recollection of the 
specific conversation with either Potts or Raphaelson 
or somebody else which triggered the meeting. 

Q Are you testifying that it could have been 
Raphaelson or Potts who had a concern about whether 
the matter was being handled? 

A Could have been. It could have come from 
either one of those, but as 1 keep saying, I have 
this recollection that it was somebody within the FBI 
who was a little bit dissatisfied with the initial 
reaction that the IJ.S. Attorney’s office in Little 
Rock had to this referral. 

Q And when you say "within the FBI," you’re 
distinguishing between the FBI and the Justice 
Department? 

A Yes. 

Q So your understanding was that the meeting 
was triggered by a concern in the FBI as opposed to 
Justice? 

A As articulated perhaps to Ira or somebody 
else, but you see, you have two people handling down 
in Little Rock. You have the U.S. Attorney’s office 
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and the FBI. At no point in time do 1 have an 
impression that the U.S. Attorney’s office was 
dissatisfied with the approach that the U.S. 

Attorney’s office was taking towards the 
investigation of handling the investigation. 

f do have an impression that the concern 
came from some place on the FBI side as perhaps 
coming through Ira or coming through Potts or through 
somebody else. 

0 Could the concern have been on Ira’s side 
with what the U.S. Attorney’s office in Little Rock 
was doing? 

A Could be. 

Q So that’s a possibility as well? 

A Yes. 

Q But it’s your best recollection that you 
called the meeting? 

A Yes. 

Q And do you think you called the meeting at 
the request of Mr. Raphaelson? 

A No. I called the meeting because I was of 

the belief that if there was a problem, then it ought 
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to be addressed. And the other thing I was concerned 
about is it ought to be addressed in such a way — as 
expressed in the teletypes, it was handled like any 
other investigation. 

Q And from your perspective, then, the next 
thing you learned about this matter and how it was 
being handled was the note from Larry Potts that 
Mr. Giuffra previously showed you attaching the FBI 
teletype? 

A Yes. 

Q And if 1 could show you that document 
again, which is Department of Justice 0500 through 
0505 and ask you to look at it, can you describe what 
the treatment -- what you would have expected the 
treatment of a criminal referral to be after a 
teletype from the FBI of that nature had been 
received by your office? In other words, would there 
be a formal mechanism to close the matter? 

A Could you repeat that question. I’m not 
sure I understand. 

Q Yes, and perhaps it’s also an issue of 
interpretation of the document. Because as I read 
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this document, it concludes that "the U.S. Attorney 
in Little Rock is holding provision of a prosecutive 
opinion regarding those subjects," that being the 
McDougals and Anspaugh, "in abeyance," and 1 won’t 
read the entire document, and it says "accordingly, 

Little Rock remains in a noninvestigative posture in 
this matter and will not conduct any investigation 
without the concurrence of the U.S. Attorney in a 
positive prosecutive opinion." 

And my question is, it appears from the 
notes that transmitted that document that you sent it 
to Mr. Keeney and this Mr. Keeney wrote a note back 
"I don’t see us involved at this point. Bureau’s 
position is reasonable," and has what 1 assume to be 
Mr. Keeney’s initials. 

What would happen next at that point? 

A U.S. Attorney’s office would continue to 
review the case. 1 note at some place in one of 
these teletypes, they believe there was legal work to 
be done on the statute of limitations and other 
matters. I was never of the opinion that either this 
teletype or the previous teletype was indicating that 
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the matter should be closed. 

To the contrary, the matter was being 
addressed by the U.S. Attorney’s office and the FBI. 

The FBI, before it expends resources on an 
investigation, wants to know that the resources will 
be expended with the possibility certainly of a 
prosecution down the road. 

This document, if you’re asking whether 
this would result in a declination in-house, I would 
say no. What it means is the U.S. Attorney’s office 
is still reviewing the matter. There is nothing for 
the FBI to do right now until the U.S. Attorney 
completes its review. 

Q And was that review complete when Mr. Banks 
prepared the letter that, again, Mr. Giuffra showed 
you earlier that was attached to the second urgent 
memorandum from Mr. McWhorten? 

A I need to see the accompanying letter from 
Mr. Banks. 

MR. COLE: Let’s go off the record for a 
moment. 

(Discussion off the record.) 
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THE WITNESS: Could 1 ask the court 
reporter to read your question back. 

(The reporter read the record as requested.) 

THE WITNESS: Let me preface what Tm about 
to say by saying that I have not been exposed to the 
internal workings of the U.S. Attorney’s office, 
whether it was a closing memo or not. I tend to 
believe it was not based on what you’ve just shown 
me. 

What Mr. Banks is reacting towards is what 
he perceives to be as a press to investigate, and he 
interprets that as having something to do with the 
fact that there was an election coming up. And what 
he is saying is that he is not going to be pushed 
into an overt investigation that would not be 
appropriate at the time. 

And 1 believe he says in the second to last 
paragraph that he would be happy to meet in the 
future to discuss a limited examination and 
possibility of proving some of the allegations 
regarding the McDougals and Anspaugh, leaving the 
door open to the fact that his office would continue 
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to review the referral, but stating vehemently that 
he will do so in such a way that it is done in an 
apolitical manner. There’s nothing in here that 
tells me that a decision was made to close the case 
on the referral. 

MR. FISHMAN: Off the record. 

(Discussion off the record.) 

BY MR. COLE: 

Q Do you recall what the reaction inside the 
Department of Justice was to Mr. Banks’s letter? 

A I recall only a brief conversation I think 
1 had with Ira which said we handled this 
appropriately. 

Q That memo was sent to the offices of the 
Attorney General, the Deputy Attorney General and the 
Associate Attorney General? 

A That’s correct. 

Q And you testified that doesn’t necessarily 
mean that those individuals either reviewed or 
received the document, but let me ask, do you have 
any recollection of any discussions of this letter 
with either Mr. Barr, Mr. Terwilliger or Mr. Budd? 
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A 1 don’t. 

MR. FISHMAN: Off the record. 

(Discussion off the record.) 

BY MR. COLE: 

Q Mr. Mueller, do you have any knowledge as 
to whether Mr. Raphaelson had any subsequent 
discussions with these individuals? 

A I don’t. By "these individuals," you mean 
Mr. Barr, Mr. Terwilliger and Mr. Budd? 

MR. COLE: Yes. I think that’s all I 
have. Do you have anything further, Bob? 

MR. GIUFFRA: Just a couple questions. 

EXAMINATION 

BY MR. GIUFFRA: 

Q Going back to this document bearing Bates 
numbers 17458, who would have been the author of this 
urgent request, McWhorten? 

A Somebody in McWhorten’s office. 

Q He’s the sender, even though his name is 
sort of at the top? 

A He individually, I’m sure, did not draft 
this. Maybe he did, but it would be unlikely. It 
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would be somebody who works in the executive office 
for U.S. Attorneys drafted it and he initialed it. 

Q And again, who would have made the decision 
to send such an urgent request to the senior 
attorneys in the department? 

A The U.S. Attorney’s office, Banks. 

Q During the period in which you were 
Assistant Attorney General, what was the general 
procedure for handling RTC criminal referrals? 

A I’m not an expert in this area. Let me 
start with that. I know an RTC referral would go — 
a copy would come to the department and undoubtedly 
went to the fraud section. I imagine the RTC 
referral, a copy went to the U.S. Attorney’s office 
and may well have gone to the FBI, but I am not 
intimately familiar with the procedures. 

Q Do you know whether there were any 
procedures to maintain the confidentiality of those 
referrals? 

A Yes. I mean, they are internal — I’m not 
certain they were stamped confidential, but all 
referrals, criminal referrals, whether it comes from 
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the RTC or bank robbery or some other matter, is 
confidential. 

MR. GIUFFRA: No further questions. 

MR. COLE: One follow-up question, if 1 

could. 

EXAMINATION 

BY MR. COLE: 

Q Directing your attention back to the 
meeting on October 8th, between yourself, 

Mr. Raphaelson and representatives of the FBI, there 
was no representative present from either the FBI’s 
Little Rock office or the U.S. Attorney’s office in 
Little Rock; is that correct? 

A That’s correct. 

Q And I realize that using the term '’normal" 
in discussing the matters that we’re using is a 
misnomer, but in a meeting in which a criminal 
referral to a Little Rock U.S. Attorney’s office was 
being discussed and which you have a recollection of 
concerns perhaps coming out of the FBI, perhaps 
coming out of the FBI in Little Rock about the 
handling of that referral, was it normal Department 
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of Justice/FBI procedure not to have any 
representation from the offices involved in Little 
Rock? 

A Normal - 

Q Pick another word, if you have a better 

one. 

A This was not a big issue. This was not a 
big issue. In retrospect, it has become a big 
issue. It is one of a myriad of things across your 
desk. In my mind, it was handled relatively quickly, 
and the concerns that were voiced were put to rest, 
and it was done in such a way that nobody, I didn’t 
think, could accuse us of inserting any motivation 
beyond one of what should appropriately be done in 
this case. 

Usually, you involved a U.S. Attorney’s 
office or the FBI when there is a substantive 
decision to be made, whether you’re going to — if 
somebody comes in and you propose a prosecution 
against an individual, and somebody comes in to make 
a pitch that the prosecution should not go forward, 
you bring in the U.S. Attorney’s office and the FBI 
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because it’s their case. 

A number of times, one would meet with the 
FBI or ATF or Drug Enforcement Administration about 
something that was happening out in the field that 
would be in a particular office where it was not 
necessary to bring in somebody because a result of 
the meeting was not going to adversely impact a 
particular case. 

So that happens often. Yes, it was normal 
to meet -- 1 would meet with Potts probably four or 
five or six or 10 times some weeks, a great deal on 
matters that were happening around the country. So a 
meeting like this was not necessarily extraordinary, 
and it would not be unusual to have a meeting without 
representatives of either the Arkansas U.S. 

Attorney’s office or the Arkansas FBI flying up for 
such a meeting. 

Q Or be connected by speaker telephone, for 
example? 

A Rarely was that done. Occasionally, that 
was done. 

Q And do you know why it was necessary or 

72 

thought appropriate to have five representatives from 
the FBI present? 

MR. GIUFFRA: That’s not his testimony. 

MR. COLE: The documents supplemented by 
his testimony indicate there were five FBI 
representatives there, Potts, Kendrick, Verinder and 
the other persons that are listed on the chronology 
and the cc’s -- 

THE WITNESS: I frankly don’t recall how 
many were there. It is not unusual for the Bureau to 
travel with a number in attendance of meetings. 

BY MR. COLE: 

Q And do you know whether Mr. Sessions, who 
at that time was the director of the FBI, was 
informed of this matter? 

A I have no idea. 

Q You never discussed with Mr. Potts whether 
he had informed -- 

A I may have, but I don’t have any 
recollection now. 

MR. COLE: I don’t have any further 
questions. 
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(Whereupon, at 1 1:38 a.m., the deposition 
was concluded.) 
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CERTIFICATE OF NOTARY PUBLIC & REPORTER 


I, JULIE BAKER , the officer 

before whom the foregoing deposition was taken, do hereby 
certify that the witness whose testimony appears in the 
foregoing deposition was duly sworn; that the testimony of 
said witness was taken in shorthand and thereafter reduced 
to typewriting by me or under my direction; that said 
deposition is a true record of the testimony given by said 
witness; that I am neither counsel for, related to, nor 
employed by any of the parties to the action in which this 
deposition was taken; and, further, that I am not a 
relative or employee of any attorney or counsel employed by 
the parties hereto, nor financially or otherwise interested 
in the outcome of this action. 



Notary Public in and for the 
District of Columbia 


My Commission Expires 


SEPTEMBER 30, 1997 


310 


□ EPARTNI F^T nr JUS TICE 
EXECUTIVE SECRETARIAT HISTORY^SATA SHEET 


From: MCWHORTER , yLAURENCS S 

To: AG., DAG/ASG 
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RECEIVED BY /THE U.S'Y ATTORNEY’S OFFICE FOR THE EASTERN 
DISTRICT OF/ ARKANSAS FROM THE RESOLUTION TRUST CORPORATE 
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ControlX*: X9210071475-J 
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TELETYPE 

FM DIRECTOR F£T 
TO FBI LITTLE ROCK 

SUBJECT: JAMES B. KGO^UGAL; SUSAN H. 

UNSUB { S 
ARKANSAS 


) ; /HAD I SON ^/GUARANTY 
sj 117; OO: LITTLE : 


MCDOUCAL^ LISA ANSPAUCH; 
SAVINGS AND LOAN, LItTLE ROCKS. 

ROCX \ \ 


RE TELCAL FROM SSA KEVIN B. KENDRICX, FBIHQ, TO SSA STEVE IRONS, 
LITTLE ROCK , / 10/8/92 AND TELETYPE FROM LITTLE ROCX TO THE BUREAU, 
10/7/92' / \ \ 


As discussed in retelcall, a FIF investigation^ is 
warranted in captioned matter. Therefore, Little Rock should 
initiate a| limited investigation aimed at determining the extent 
of violations as alleged in the Resolution Trust Corporation 
( RTC) criminal referral form dated 9/1/92. / j 

\ Little Rock should obtain and review the documents 
referenced 'in the criminal referral. Little Rock should al/so 
forward copies af pertinent documents to the White-ColVar Crimes 
Section fWCCS) , Financial Institution Fraud Unit (FIFUj as/ 
expeditiously as possible. In order to protect the ^identities of 
passive investors and/or witnesses, Little Rock shpold not 
conduct anyXpvert investigation such as witnessunterviews or 
serving of grand jury subpoenas at this tim^Xin addition^ the 
documents should be afforded appropriate s ecurity so as to 
maintain the privacy of the witnesses. 


Little Rock is advised to submit results of this 
limited investigation by COB, 10/16/92, to FBIHQ, WCCS,FIFU, 
Attention: SSA Kevin B. Kendrick. 


NOTE: On 9/1/92, the Little Rock Division received a criminal 

referral form from the RTC alleging widespread fraudulent check- 
kiting activity, listing Presidential Candidate Bill Clinton and 
his wife_, Hillary, as potential witnesses. On 1Q/8J92, Bureau 
officials met with Assistant AG Robert Mueller and 'special 
Counsel | Ira Raphaelson of the DOJ. AAG Mueller advised that DOJ 
did notlhave enough information at this time to' rendbr\ any kind 
of opinior\ and that FBIHQ should make a determination regarding 

an investigative course of...action During a suhsp-guent\meet ing 

with DAD Verinder and SC Kubic, it was determined that a\limited 
investigation should be conducted into this matter. This\ 
teletype is to advise Little Rock of that decision. 
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.Apartment of justice 
. JERAL BUREAU OF INVESTIGATE.. 
COMMUNICATION MESSAGE FORM 


u 


TRANSMIT VIA: 
E3 Teletype 


PRECEDENCE: 

0 Im me di«tf 


DATE: 10/1/12 
-PAGE 1 OF 2 



CLASSIFICATION: 

0 TOP SECRET 
“SECRET 

□ CONFIDENTIAL 

□ UNCLXSvE F T O 
0 UNCLAS 




//0b2M// 


SUBJECT JAMES B . nCDOUGAL \ SUSAN h/^ODOUGAL*. LISA' 

UNSUb\^ A MADISON GUARANTY SAVINGS AND LOAN. LITTLE ROCK. 
ARKANSANS*. RIF*. 00: LITTLE ROCK. 

RE TCLCXL FROM SSA KEVIN B • KENDRICK. F 8 IHfl^Jjfr^S S A STEVE^ 
IRONS. LITTixAoXK. 10/A/12. AND TELETYPE F RltTfi^LITT L E ROCK TO THE 



BUREAU. 10/7/12. 
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oimm) Apartment of justice 

FEDERAL BUREAU OF INVESTIGATION 
. ' COMMUNICATION MESSAGE FORM 



AND REVIEW THE DOCUMENTS REFERENCED INJHE CRIMINAL REFERRi 

in order/to protect the identities of passive investors and/or 

i i 1 , 

WITNESSES*. LITTLE ROCK SHOULD NOT CONDUCT ANY OVERT INVESTIGATION 
SUCh\aS llTNESS INTERVIEWS OR SERVING OF GRAND JURY SUBPOENAS 
THIS T\I M e\ IN ADDITION*. THE DOCUMENTS SHOULD BE AFFORDED/ 
APPROPRXaT£\ SECURITY SO AS TO MAINTAIN THE PRIVACY OF ^FHE 
UITNESSESX 

LITTLE JttkC^IS REQUESTED TO SUBMIT RESULTS 0 T THIS Lift! 
INVESTIGATION AND ANTICIPATED INVESTIGATIVE AND PROSECUTIVE PLANS 
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*-m <i~ oi/jJ/?n V.-EPARTMENT OF JUSTICE ) 

FEDERAL BUREAU OF INVESTIGATION * ' 

. * COMMUNICATION MESSAGE FORM 


PACE 3 


ADMINISTRATIVE NOTE /T ICKl ER COUNT: 

yn/*\z 


on y 

REFERRAl/ FORM FRQ. 

a;::;: activity 



THE LITTLE ROCK DIVISION RECTI^ACD 
THE RTC ALLEGING WIDESPREAD FR} 


A CRIMINAL 
ULENT CHECK- 


LISTING PRESIDENTIAL CANDIDATE B ILLXL INT0N\ AN D 
HIS WIFE. HIUARY, AS POTENTIAL WITNESSES- ON 10/fl/T2\8UREA'U 
OFFICIALS MET WITH ASSISTANT AG ROBERT MUELLER AND SPECIAL \ 
COUNSEL. IRA RAPHAELSON. OF THE DOJ. A AG MUELLER ADVISED\THAt\ 
DOJ DID NOT HAVE ENOUGH INFORMATION AT THIS TIME TO RENDER \ANY \ 
KIND/OF O/P I N 1 0 N AND THAT FBIHCJ SHOULD MAKE A DETERMINATION \ \ 

REGARDING AN INVESTIGATIVE COURSE OF ACTION. AiG MUELLER ADDEDl 
THATj THIS MATTER SHOULD NOT BE TREATED ANY DIFFERENTLY THAN ’ANY I 
OTHER SIMILAR FIF INVESTIGATION ADDRESSED 3Y THE FBI AND DOJI. 


\ 


Praf.te.ti 


KBK : 


FT 


Room/TL * ' 


35Ml,/g31 


Phong No : 


COPY DESIGNATIONS 

\ 

1 - MR. V 
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EXECUTIVE 


From: MCWHORTER ,/tAURENCE S., DIRECTOR, EOA 

To: AG., OAG/ASG _ 

Date Received: /10-20-92 : NONE" 

Subject & Date' 

10-20-92 *’SE^ITIVE- / rtEMO PROVIDING AN UPDATE TO A^RREVIO' 
URGENT REPORT REGARDING A REFERRAL FROM THE RESOLUTld 
TRUST CORPORATION/^ RTC ) ; WITH ATTACHMENT. 

/ / 

SEE EXEC. STEC. 92100714754 - CONTROL SHEET ATTACHED. 


3D: NONE 
Conrrol X92102115319 


( 1 ) 

( 2 ) 

( 3 ) 

(4) 


Referred d: 
OAG; 



□ ate : 
10 - 21 - 


92 


INTERIM SY: 
Sig . For: 


NONE 


Remarks 
CC INDICATED FOR CRM & OPC. 
INFO CC: ODAG ( RAPHAELSON ) . 
( 1 ) FOR INFORMATION^/^ 

LIMITED DISTRIBUTION. 


(5) 

(6) 

(7) 

(8) 


Referred To: 



DATS: 

Dare Released: 


SPEC: 

PRTY: 

IS 

OPR: 

MAU 


Other Remarks: 
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10/21/92 JRHvFYI 

FILE: REPORTSy^D OJ URGENT -SENS ITIVE 
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REMOVE THIS CONTROL SHEET PRIOR TO FILING AND OISPOSE OF APPROPRIATELY 
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Referral/ froc the Resolution Trust 
Corporation 


William /P. Barr 
Attorney General 

George J. Tervilliger, III 
Deputy Attorney General 

I I 

Whyne A. 3udd 

Associate Attomev General 

. \ i. 

Designation : 



Criminal Matter 




Security ^Classification : 

\ \ 


Sensitive 


Laurence Sv. McWhorter 
Director \ \ 

Executive Office for 


United States 

\ 



Attorneys 


CLaxU 



\y 


Office of the United States Attorney 
Eastern District of Arkansa^/ l 

Little Rock, Arkansas^J7^20 3 

Follov-up : Charles A i Banks - 


United States Attorney 
Eastern District of Arkansas 
Little Rock, Arkansas 72203 
FTS : (501) 324-5263 


Attorneys in Main Justice Familiar with the Matter : none 


Synopsis : This is an update to the previous Urgent Report dated 

October 7, 1992 (copy attached). Also attached is a copy of a 
letter from United States Attorney Charles A. Banks, Eastern 
District of Arkansas, to Don Pettus, Special Agent-in-Charge, 
Federal Bureau of Investigation, regarding a referral from the 
Resolution Trust Corporation. The referral involves Governor 
Bill Clinton and his wife Hillary Clinton who are/' listed as 
yjtnnfmV - n nrf may regardxng~ ~~ gG spected criminal 

activities by Madison Guaranty Savings & Loan. \ 


Attachments 

i ^ 

cc: Robert S. Mueller, III 

Assistant Attorney General 
y Criminal Division 

'hJ^\ ; ! 


Paul McNulty 
Director 

Office of Policy and 
Communications 
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pace two oe /c aiL* oo, 

/ 

ATTORNf Y ; (USa J t OIS 7 RICT OF ARKANSAS (EDA) ANO 

CQLLAR CRIME JUP 5 RVISQP. ANO FINANCIAL ANALYST* FBI* 

/ 

LITTLE MOCK,/ CONOUCTEO an EXTENSIVE REYIEH OF THE REFERRAL ANO\ 

I / \ 

ALL OF jfHE jxPPRUX IRATELY 30 G EXHIBITS FURNISHED TO USA BY i 

RESOLUTION ^RuST CORPORATION { R TC ) » USA CONCURS THgP.c.IS 

ABSOLUTELY NO factual BASIS TC SUGGEST CRIMINAL ACTIVITY. OH 

\ \ 

THE PART OF ANY OF THE INDIVIDUALS LISTED AS WITNESSES IN TH€ 
R£ c ERRaL. \jSa\fEEL 5 THE LIMITED DATA FURNISHED may I NO LEGATE 




PROVISION OF A PROSECUTIVE OPINION xSGARO INC THOSE SUBJECTS In 
ABEYANCE 

as o iscusS^o^in previous cg m “ , jnicat"Cns* James -c AlS 

WAS PREVIOUSLY N^OrC^TEO PM FRAUD RELATED ”0 
mao 1 3 C n Guaranty sampan: loan ano acclITTEO By jury. 


INCOME A’l 0 IS BELIE /ED TC 5 rS IDEXI N A TRAILER Own-m BY A 

\ \ 

- K I E N . /iH I L E THE '.•/ilLAif.c FACTS INO'KATF FL: .MEM'S 

MORE FEDS ? A l VIOLATIONS .“i" EMST^Ha. IS CO'J 5 I OFR I .C Tr.E 

\ 

L : V E L 1 - ; 0 .) 0= PROVING S uC-t v I CL a r JO NS anG^Th^M A*:VD..P * 

o pp-oR rr 7 


OT^rR PnJJRITY IN v E S T I C A T IQm j 


MS JING 
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p ACE THREE 0 E' F 9 l LR OOj 


MC DOUCAL A SECOND TIMS. 


ACCCNO INGI/Y , LITTLE RC1CK REMAINS I N A NON- IN V E S T I C AT I V E 

i / • 

POSTURE* RECARO INC THIS MATTER AND WILL NQ T CONOUCT ANY 


INVEST I GAIT I ON 


WITHOUT THE CONCURRENCE OF USA ANO a POSITIVE 


PRGSECUTlYS Q'PI NIGN. 

.ITTLE RQCK DIVISION PREVIOUSLY IDENTIFIED TWO FAILED 
LITTLE ROCx\s AGINGS AND LOANS, SAVERS SAVINGS ASSOCIATION iNJ 
FIRST SA VInCs\df\rkanSAS» TO RTC AS HAVING SICnIFTCAn 
CRIMINAL POTEntV^^\^OSSES SUFFERED wE^E APPROX I MA TSLY 
SRCO MILLION AT FIRST SAVINGS OF ARKANSAS A, NO lb51 MILLION AT 
SAVERS SAVINGS. REFERRALS HAVE NQT SEEN RECEIVED c 




institutions, t is noted the loss at «aoison cuarant 

I \ 

S«7.7 -iLLaON. I T\I S REQUESTED FEIhO CONTACT RTC ANO REQUEST 

! rv \ x 

IT zXPrO I TIIOUSLY ADDRESS PROVIDING REFERRALS DM $av=RS AMU 

FIRST FEDERAL, NEI THERMf *7HICH have 

I ' \ \ 

iNV'c s r : Si T TON OR iNDICrnENrS.FN^HiC.M A P c zzLlzVc'.' 


3 AV I ‘if, s i -.c= loan.. This h i L L REPEATS 0 jfVT 

LITTLE AMCC to The regional RTC <2 - = ICE : v n s j:a<’l v >«: 
=5 T 

s OOO 1 
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KV n(lnr/<^ 


, CHRONOLOGY OF EVENTS IN-L9 9 2 
LC MtwsO Cr^Uxf tW if uJ\ 9 

LR receive© a criminal referral from the RTC listing 
Bill and Hilary Clinton as veil as Susan\and James 
McDougall. Fax copy of referral received \t FBIHQ on 


10/i/92. 
- f-r & fcV, 


LR sends ^immediate teletype formally"' 
"*iis master. 


CJL<s 

dvising ToIHQ of 


FBIHQ officials meet with DOJ officials vhoXadvise 
that^ they do no have enough info at this point to\ 
redder any Xind of decision. AAC Mueller specifically 
states this case should be treated no differently \than 

m TS\* rtt K er PT P <4 a 4 ^ 4 (\ I l I * « fl . . \ * /« , 


i&rftt&zzer 1 "- (1, ‘ WJ “' W". v 


r<Lu , 


LR instructed via teletype to open a limited i 
\ investigation aimed at determining the extent of 
1 violations alleged in the CRF. 

-\ LR adviaes by teletype that an investigation will /not 
\ initiated based upon a veeXlong review of this / 
\»atter by the USA's office, SSA Irons, and ai/FA /in 
t-R-V According to LR, a review of approximately 300 
exhibits as furnished by the RTC failed to/reveal a 
factual basis to suggest criminal activity on the part 
of x any\ of the individuals listed as witnesses, iVe< # 
the XliVons. ^ 
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CHRONOLOGY 


AND LATER 


8/26/92 


9/2/92 /- 


During 

9/95 


1 0/6/9 2\- 


10/7/92 


RTC isK' contacted by Little Rock FBI ItKorder to 
de^^rmine schedule for pending referrals^ RTC advises 
that a referral on Madison Guaranty would 
^f orvardedby^S^/jJ ^gZ 

LR FBI^receTv^sa criminal refTrral^Vit^ exhibits 
frop^hhe RTC listing Susan McDougal, Jamfcs McDougal 
apd Lisa Anspaugh as suspects in check-kitTlog \ 
activity. Bill and Hilary Clinton among those listed 
'as witnesses and beneficiaries of the alleged NtrimiYial 
conduct. A separate referral with 300 exhibits\is 
provided to the USAs office in LR. 


DOJ receives press inquiry concerning existence of an 
FIF investigation in which the Clintons were allegedly 
involved. DOJ makes inquiry of FBIHQ regarding I I 
existence of such a matter. FBIHQ records were / / 

negative. LR FBI was contacted by FBIHQ and advised 
no investigation involving the Clintons as subjects/ 
was pending. j 

After conversation with FBI LR, a copy of/the criminal 
referral from RTC referenced above was^facsimil ied\to 
v FBIHQ. This criminal referral forays numbered ^ 
C000^. (TAB B) l j 

LR FBI sends immediate teletype advising FBIHQ of the 
receipt of a criminal referral from the regional 
office of the RTC concerning activity^that occurred at 
Madison Guaranty S&L between 12/84 Ana5/ft5. In the 
teletype, LR FBI advises that on 9/2 3/^2. s'XSvLR and 
'supervisory staff of the FBI met with USA^-to discuss 
tbxs natter. It was the opinion of the USA',\ EDARy 
tfaatXthe information concerning the check kite was of 
possible interest with Anspaugh as a possible subject. 
It was also the opinion of the USA the alleged! \ 

involvement\of the Clintons in wrongdoing was 
implausible and he was not inclined to authorize an 
investigation or. render a positive prosecution 
opinion. It\ai\lso noted a complete and factual 
determination af^ what^ transpired in any facet of the' 
case would take some time^ USA, EDAR, opined the j 
correct course of auction was— for— hX»— tb^have legal/ 
research conducted orNthe statute of limitations yon 
the various applicable ^rank fraud statutes and^to 
complete an in-depth analysis^of the voluminous 

exhibits accompanying the referra-L. LR— rBT also 

advised that the First Assistant USA advised that the 
USA^Iatended to advise DOJ of this matter due to its 
sensitivity. As of 10/7/92, LR FBI had not received 
the 300 exhibits that accompanied CRF C0004 and as 
such, could not effectively assess the CRF for 
criminal violations. (TAB C) 
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10/8/92 - FBIHQ officials 


it with DOJ official's, to discuss 
fnal referral C0004 from the RTC. Ib\was agreed 
th^t this case should be treated no differently than 
£ny other FIF in vestigation w ith an initial document 
review. 


10/9/92/ - 


10/16/ 



FBI HQ^tele type to LR FBI advises LR to obtain the 
exhibits provided to the USAO and referredS^o in CRF 
C0004 in order to review them. LR FBI is also, advised 
that in order to protect the identities of passive \ 
investors and/or witnesses, they should not conduct \ 
any overt investigation such as witness interviews on 
serving of grand jury subpoenas at this tine. In\ 
addition, LR FBI was advised to provide the documents 
with appropriate security in order to maintain the 
privacy of the witnesses. LR FBI was requested to 
submit results of their review and anticipated / 
investigative and prosecutive plans by COB, 10/16/92./ 
(TAB D) / / 


Letter from USA Banks, Eastern District of Arkansas/to 
V SAC Don Pettus, LR FBI, advising that while he did not 
intend to denigrate the work of the RTC, the/ initial 
steps In an investigation of this type^such as the 
■issuance of grand jury subpoenas for-'t'ecords , wouldV^ 
Tead^o media and public inquirie s' of matters t hat are 
subject to absolute privacy. USA “Banks further stated 
that an investigation of this type prior to the 
upcoming presidential election could possibly lead to 
the denial of rights due to the targets, subjects, 
witnesses, and defendants. USA Ban£s~^bd^state , 
however, that in due time, he would b^vilfing to 
discuss a limited examination and possibility o< 
proving some of the allegations against the x McDodgal s 
and Lisa Anspaugh. LR did not respond to the\ letter. 
(Thi s better was first observed by FBIHQ officials in 
9/93 UporKreview of LR files in MOZARK case.) {TAB E) 


I \ 


LR advises^ FBIHQ by teletype that further 
investigation will not be conducted based upon/ l 
weeklong review of x this matter by the USA's office and 
the LR FBI. According to LR FBI, a review af 
approximately 3 0d exhibits as furnished by/the RTC, / 
failed to reveal a fjtctualT^basX s to s uggest criminal 
activity on the part N of any of the individuals listed 
as witnesses. As mentioned in USA Banks' letter/ LR 
advised that the limited data furnished in CRS^COOOA 
concerning the McDougals and i/tsa^ Ansp a uo tv-ma v 
vindicate criminal activity, however, a prosecutive 
oplnibn was being held in abeyance. No overt 
investigation was initiated regarding the allegations 
in CRF C0004 . (TAB F) 

FBI-00000961 


LO/27/9 3 - Letter from USAO to Jean Lewis, RTC advising that 

there is insufficient information in the referral to 
sustain many of the allegations made by the RTC 
i nvest ica tors or to warrant the initiation cf a 
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^ . TELCALS FROM SSA KEVIN KENDRICK, F3IHQ , TO SSA 

I \ 

S-IVZN D.NZRCNS, LITTLE ROCK, OCTOBER 6 AND 7,’ ^=9 2; 


TRANSMISSION r2RCM SSA IRONS TO SSA KENDRICK, OCTOBER 

\ \ \ 

A*'lO LITTLE P.C C X^A IRC I L TO F3IKQ, AUGUST 26, 1992, CArTICNIO 

"FINANCIAL INSTITUTION FRAUD AND FAILURE HATTERS ; FINANCIAL 



INST 1 1 JTICN REFORM , RECOVERY, AND ENFORCEMENT ACT OF 19 5 9 

\ 


( FI?_EZA) AND CRIME CONTROL ACT- Or 1990 (CCA) RESOURCES 


Sj{/sso 

(i) 


A pproved: 



Original filename 


SSOCCLV. 231 (2) 


Time Received: 


Telpre p filename: 


'•I RI JILUN- Date. 1 SS 

^ - r 1 -r ACCEPTWCE FBI -00000936 


329 


MAY,/ 19 8 J. R 

/ 


“ PAGE 2 LR (2«A0) UN C LAS 

THE RES 0 LUT I G N TRUST^CgZJZC SAT-I ICED A 

CRIMINAL RE F E REA L /FROM ITS KANSAS CITY , MISSOURTr^OFF ICE TG 

/ r „ . 

FBI, LITTLE ROCK, CONCERNING ACTIVITY THAT OCCURRED AxVMAOISqN 

/ / 

GUARANTY SAVINGS AND LOAN (MGSL) BETWEEN DECEMBER, 1984, >ND 
RTC SIMULTANEOUSLY FURNISHED A COPY OF THE Sr 

/ 

REFERRAL TO THE UNITED STATES ATTORNEY'S OFFICE (USAC), 

I I 

EASTERN ’DISTRICT OF ARKANSAS (EDAR) . THE EXHIBITS REFERENCED 

' ' / 

IN THE REFERRAL WERE PROVIDED TO THE USAO, EDAR, 3Y RTC AND/ 

\ V / / 

HAVE NOT BEEN REVIEWED BY LITTLE ROCK F3I. 3Y REFERENCED 7 

\ \ 

AUGUST 25, T992, AIRTEL, LITTLE ROCK ADVISED OF ITS 

\ \ ^ 

ANTICIPATED RECEIPT OF THE MGSL REFERRAL, INCLUDING GENERAL 

\ ^ 

DETAILS OF THE CRIMINAL ACTIVITY ALLEGED ANa_ZK?FCTES 

REFERENCES TO BILL AND HILLARY CLINTON AND JAMES AND SUSAN 
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* PACE 4 LR ( 29-CM^UNCLAS 
INSTITUTION, /AND THEIR CONTRIBUTION TO THE EVENTUAL FAILURE OF 



MGSL IS NOT I DENT! FIE 

/ „ ' 

IN /LITTLE E KfCX INVESTIGATION DOCUMENTED 3 i FILE >90-2 549\ 

! / \ \ 

( CLOSED) , JANES MC DOUCAL, JIM HENLEY, AND DAVID HENLEY WERE \ 

/ / \ 

INDICTED BY A FEDERAL GRAND JURY IN THE EDAR ON NOVEMBER 2 0;, 

1939 L ON VARIOUS BANK FRAUD CiiAJlGZS RELATED TO THEIR 

I 

ACTIVITIES AT MCSL. 


JOHN LATHAM PLED GUILTY TO AN INFORMATION 


\ 


CHARGING HIM WITH BANK FRAUD AT MGSL ON FEBRUARY 16, 1990. 

TRIAL OF THE THREE INDICTED DEFENDANTS WAS HELD MAY 25, 19 50, 

v \ / 

THROUGH 'JUNE 7, 1950. THE PRESIDING JUDGE MADE A DIRECTED 

\ \ / 

VERDICT CF\ ACQUITTAL ON DAVID HENLEY, AND THE JURY RETURNED A 

\ \ 

VERDICT OF NOT GUILTY ON ALL COUNTS ON MC DCUCAL AND JIM 

Vv 

HENLEY. THE GIST OF THE CASE WAS THAT MC DCUCAL ENRICHED 
HIMSELF THROUGH LAND "FLIPS'’ AND RELATED REAL ESTATE 
DEVELOPMENT ACTIVITIES FINANCED 3Y MGSL, WHICH 
CONTROLLED. 

IT IS NOTEQ^ MTDCUGAL IS DESCRIBED AS A DIAGNOSED MANIC 

DEPRESSIVE AND HIS X 5SYtHOLOGICAL STATE WAS PART OF HIS 

\ \ 

DEFENSE. IT IS ALSO NOTED '"LATHAM ADMITTED TO FALSIFYING / 

N. / 

INTERNAL MCSL DOCUMENTS TO' DECEIVE FEDERAL EXAMINERS . IN 
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‘PAGE 5 LR (2>~0) UNCIAS 


ADDITION, XNCTHER POTENJZAJr'tTI TN ZS~S _ ID ENTERED BY RTC, BONNIE 


CRCCHZRCN, TES7TJEED IN ANOTHER LITTLE ROCK yj^TTER 

■■AS A RECORDS CUSTODIAN FOR A FINANCIAL INSTITUTION . \ 

/ \ x - 

ALTHOUGH SHE HAD NO REASON TO LIE, SHE DID SO TO A FIDERAL\ 

/ / \ 

GRAND JURY CONCERNING HER UNEXPLAINED ALTERATION OF RECORDS 

REQUESTED 3Y THE GRAND JURY. SHE WAS NCT CHARGED DUE TO THE . 
PERCEPTION 3 Y THE ASSISTANT UNITED STATES ATTORNEY THAT 

i / 

CRCCHERCN’ WAS NOT IN FULL CONTROL OF HER ACTIONS, POSSIBLY DUE 
\ ■' 

TO MENTAL IRREGULARITIES . 

\ \ 

THE LENGTHY REFERRAL R 

\ \ 

ASSOCIATIONS BETWEEN NUMEROUS INDIVIDUALS AND THHTR ALLZOI 


/ ./ 

ERS TO THE GENERAL AND SPECIFIC 


PARTICIPATION^ GRETAS SITE 


APPROVAL IN UNAUTHCKLD JJ LOANS AND 
CHECK KITING. THE RTC REFERRAL CLEARLY INDICATES A STRONG 
BELIEF ~THE SIGNATURES ON CHECKS AND LC AN DC CUM ENTS PERT I N ENT 

TO THE REFERRAL ARE 3ELIEVED TO BE FORGED OR "UNAUTnORI DEDV 

\ \ N . 

IT FURTHER DESCRIBES SOME OF THE COMPANIES LISTED ON PAGE 5 AS 

SHELLS WHOSE CNL?\ACTIVITY WAS TO SERVE AS VEHICLES FCR THE 

ALLEGED ILLEGAL ACTI7JTYK ^E ANALYSIS CITED IN THE LAST TWO 

\ \ 

PARAGRAPHS CF PAGE 5 CLEARLY ^INDICATES PROBABLE CHECK KITING 

\ \ / 

ACTIVITY. WHILE THE REFZRPAL^S STATED SUSPICION TH AT/THE 


\ 
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‘FACE 6 L R (23- 

ACTIVITY WAS FOR THE BENEFIT OF THE MC DCUCALS, TH 

SUPPOSITION THAT OTH^R^P£RSCNS BENEFITTED DCFS '-NOT A?PEAR\TO 

/ 

BE FACTUALLY SUPPORTED 3Y THE DETAILS THAT FOLLOW WITHIN TH£\ 

! / \ \ 

REFERRAL. yLX ACDITION TO THE ALLEGED CHECK KITING, THE y 

MC DCUGALS ARE ALLEGED TO HAVE DIVERTED THE PROCEEDS OF THEIR 

/ \ \ 

MCSL HOME PURCHASE AND IMPROVEMENT LOAN. AS CHARGED IN THE' 

TRIAL Cc MC DOUGAL AND ALLEGED BY THE ACTIVITY IN THE 

> / 

REFERRAL, MC DOUGAL WAS LIVING FAR BEYOND HIS LEGITIMATE MEANS 
\ / 

AND ENGAGED IN FINANCIAL IMPROPRIETIES AT MGSL AND OTHER / / 


COMPANIES IN ORDER TO FURTHER ENRICH HIMSELF AND AVOI 


/ 


X 


21K 


\ 


THE REFERRAL ALSO NOTES (PACE 7) THE M GSL BOARD CF 

DIRECTORS WAS AWARE OF THE TOTAL MGSL OVERDRAFT SITUATION AS 


REFLECTED IN ITS OCTOBER, 1985, MINUTES AND VOTED TO CALL IT 
"AN INVESTMENT IN SERVICE CORPORATION . " 



THE ACTIVITIES OF MC DOUGAL AS THEY MAY HAVE INVOLVED 


BILL OR HILLA^K^CLINTCN ARE RELATED TO WHITEWATER D EVE LO‘FMENT\ 
CORPORATION,: INcN^^a)^ JAMES AND SUSAN MC DOUGAL AND BILL 
AND HILLARY CLINTON WE^E THE PARTNERS IN WWD. PAGE 7, j 
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-PAGE 7 L R (29r*0) UN C LAS 


CHECK-KITIXG ACTIVITY INVOLVING -THE- WWg^CCOUNT AT MCSL\ TH 
CLINTONS' AKE NOT MENTIONED AS MAKING OR ENDORS IN&-ANY 

/ X X \ 

AND. IN FACT, /IT IS ALLEGED IN THE REFERRAL THE SIGNATURE 0 F \ 

/ \ 

JAMES MC DOUGAL WAS FORGED OR SIGNED BY ANSPAUGH, OR POSSIBLY 

/ \ 

SUSAN MC DOUGAL. AS STATED IN THE LAST TWO SENTENCES OF THE 

REFERRAL', "ALTHOUGH CIRCUMSTANCES POINT TO THE PROBABILITY 


THAT' SOME OR AL 


OF HIS BUSINESS PARTNERS WERE AWARE OF THE 

I 


ACTIVITY'. TAKING PLACE WITHIN THE WHITEWATER PARTNERSHIP AND/ 

/ ! 

CORPORATE' CHECKING ACCOUNTS, THERE IS INSUFFICIENT EVIDENCE AT 

' N / / 

THIS TIME TO PROVE THAT THEY HAD KNOWLEDGE. CONSEQUENTLY, 

\ '• X V 

THESE INDIVIDUALS WILL APPEAR ON THE LIST OF WITNESSES V 


CONTAINED AT THE>END OF THIS REFERRAL. " 

N/ 

"BUSINESS PARTNERS" REFERRED TO ARE BILL AND HILLARY CLINTON. 
IT IS THE OPINION OF LITTLE ROCK FBI AND THE UNTTED^ STATES 
ATT 0 RN E Y^ANO FIRST 'ASS 1ST ANT . EDAR, THAT THERE iXnDeX 
INSUFFICIENT EVIDENCE TO SUGGEST THE CLINTONS HAD KNOWLEDGE 
THE CHECK- KITING. ACTIVITY CONDUCTED BY HC DOUGAL OR ANSPAUGH. 
THE EARLIER MENTIOJNofX CAMPAIGN CONTRIBUTION TO THE 


GUBERNATORIAL CAMPAIGN ADSdXDREW NO NEXUS SUGGESTING KNOWLEDGE 

\ X / 


I 


OR INVOLVEMENT BY THE CLINTONS. ^AGAIN, ON PAGE 9 
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‘ PACE S LR ( 


SUFFICIENT EVIDENCE AT THE PRESENT TIME TO PROVE 


knqwlecge BY 


PERSONS LISTED AS WITNESSES IN THE REFERRAL. LITTLE ROCK 
/ \ 
NOTES KNOWLEDGE BY, OR ASSISTANCE FROM, THE LISTED WITNESSES 
/ \ 

IS NOT ONLY NOT INDICATED, IT WAS NOT NECESSARY TOR 

MC DOUGAL/ANSPAUGH TO ADVISE OR INCLUDE THE WITNESSES IN THE 

| 

SCHEME . 

BEGINNING ON PAGE 12 OF THE REFERRAL, S7ZZZTZC 

\ \ t 

TRAINS ACT IONS CONCERNING WWD ARE DESCRIBED TO THE EXTENT THE 

\ \ X 

NATURE WAS DISCERNIBLE FRCM MGS L RECORDS 3Y THE RTC . ^AT THE 


BOTTOM OF ?AGE\13, THE REFERRAL MAKES REFERENCE'S A '’NOTE” 
THE ALLEOATi'cNSXMADE IN NEWSPAPER ARTICLES CONCERNING THE 


PURCHASE AND SALE OF A HOUSE 3Y WWD CN BEHALF OF HILLARY 
CLINTON X. THE REFERRAL RECOMMENDS A COURSE OF ACT TCH. BY THE 
THE REVIEW OF THE RECORDS OF OIAR^S RE ALT : 


GOVERNMENT XI . E . 


AND WWD TO DETERMINE IF WWD CHECK NUMBER 13 7, MARCH 2 2,\l9 8 5,\ 


WAS INVOLVED IN^ THE X TRANS ACT IGN . IT IS NOTED BY LITTLE ROCK 
THE CHECK IN QUESTI^K^tS ALLEGEDLY SIGNED BY ANSPAUGH IN THE 
NAME OF JAMES 3. MC DCUGAL^THE AUTHOR OF THE REFERRAL/ 7 
IDENTIFIES ANSPAUCH AS THE PROBASLS^S ICNER BASED ON .HER OWN 
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“PAGE 9 LA (2^9-0) UNCLAS 


OPINION EASED ON OTHE 

$30, OOc/lISTE 

/ 



S^VTRXTTNG ^AMPULS . A DEPOSIT NfCR 


BEING PROCESSED APRIL 30, 198 5>^p WWD CAME 


\ 


FROM MADISON' FINANCIAL AND APPEARS TO RELATE TO EFFORTS. TO 

/ 

COVER PREVIOUS OVERDRAFTS IN THE WWD ACCOUNT. AT THE BOTTOM 

OF PAGE 18 OF THE REFERRAL, KIRBY RANDOLPH IS IDENTIFIED AS A 

FORMER RECEPTIONIST AT MGS L WHO RECEIVED ALL MONTHLY i 

i i | 

STATEMENTS OF ALL COMPANIES, WHICH IS UNDERSTOOD BY LITTLE 

RCCX TO '.INCLUDE WWD. THAT SITUATION, IF TRUE, FURTHER / 

\ \ f 

INDICATES^ A STRONG POSSIBILITY MC DCUGAL WAS IN CHARGE OR' WWD/ 


\ \ 

RZCCRCS \ JUST AS HE WAS WITH THE RECORDS CF NUMEROUS pTHER 



HE CLINTCNs\lAO 


ACCESS TO CHECKING ACCOUNT ‘-ST A T EMENTS THA T 
WOULD HAVE REFLECTED THE QUESTIONABLE TRANSACTIONS AT THE 
TIME THE CLINTONS ARE NOW IN POSSESSION OT^SCCH RZCZRDS 

AND WZRENbr AWARE -OF MC OCUCAL’S PREVIOUS A CTIVITY^ Y 

NOW BE AWARE.MbxDCUCAL WAS ENGAGED IN FINANCIAL TRANSACTIONS 

\ \ 

UTILIZING THE WWD ACCOUNT . \ \ 


THE NEWSPAPER ^ARTICLES A LEO MADE A POINT OF A LETTER 

'v \\ j 

WRITTEN BY THE ROSE LA^IRX. IN LITTLE ROCX (HILLARY CLINTON 


IS A PARTNER) TO THE ARKANSAS STATE SECURITIES CD MM LSS ICN 
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‘PAGE 10 LR (29^0) UNCLAS 


(A SSC) , WHLTH IS THE STATE Eli xir FGR OVERS HIEING 

FINANCIAL' INSTITUTIONS. THE ARTICLE ALLEGED THE '''LETTER , WHICH 

/ / \ \ 

HAY HAVE BEEN^STGNED BY HILLARY CLINTON, URGED THE 

COMMISSIONER OF AS SC TO NOT PURSUE AN EXAMINATION OF .MGSL\ 

, / 

THE ARTICLE IS NOT CONTAINED IN A LITTLE ROCK FILE. 

ON SEPTEMBER 23 , 1992, SAC, LITTLE ROCK, AND SUPERVISORY 

STAFF .MET WITH USA TO DISCUSS THIS HATTER . IT WAS THE OPINION 

\ 

OF USA, EDAR, THE INFORMATION CONCERNING THE CHECH KITE WAS CF 
POSSIBLE INTEREST, WITH ANSPAUCH AS A ?CSSZ3'^Z TARGET. 

ALSO THE\C PEN I D N CF USA THE ALLEGED INVOLVEMENT OF TH: 

CLINTONS l\ WRONGDOING WAS IMPLAUSIBLE, AND HE WAGING 7 

\ \ ^ 

INCLINED TO AUTHC^IIE AN INVESTIGATION OR RE N C-E-R— A — PCSTTTvT 

PROSECUTION OPINION. IT WAS ALSO NOTED A COMPLETE AND FACTUAL 
DETERMINATION CF WHAT TRANSPIRED IN ANY FACET C F^TKEL REFLPRA L 

WOULD TAKzXc.ME TIME. USA, EDAR, OPINED THE C ORRECT'-C OURS E, CF 

\ \ \ 

ACTION WAS FOR HIM TO HAVE LEGAL RESEARCH CONDUCTED CN THE 

X x \ \ 

STATUTE CF LIMITATIONS CN THE VARIOUS APPLICABLE SANK FRAUD 

\ \ 

STATUTES AND TO COMPLETE'' AN IN-DEPTH ANALYSIS OF THE 

X N 

VOLUMINOUS EXHIBITS ANCILL 
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• FAGS 11 »-R (29-0) UNCLAS ^ 

STATED X* iHTEHTipK'fo^PROVIDE LITTLE RCCX WITH-CCPIiS CF'<THE 


EXHI3ZTS, NCNE'KAVE BEEN RECEIVED AS OF INSTANT OATEX^ \ 
ACCORDINGLY, LITTLE ROCK HAS TAKEN NO INVESTIGATIVE-^ \ 
ACTION c/tHIS MATTER PENDING A PROSECUTIVE OPINION FROM USA, \ 
Z 2\?.. ON OCTOBER 7, 1992, THE FIRST ASSISTANT UNITED STA.iS 


AT 


CRNEY ADVISED THE LITTI-E RCCX SQUAD SUPERVISOR THE USA 
INTENDED TC ADVISE THE DEPARTMENT CF JUSTICE CF THIS MATTER 


CUE TO ITS SENSITIVE NATURE. 
BT \ \ 


/ 



/ 

V 
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DEPOSITION OF STEPHEN D. POTTS 
IN RE: S. RES. 120 


WEDNESDAY, OCTOBER 11, 1995 

U.S. Senate, 

Committee on Banking, Housing, and Urban Affairs, 

Special Committee to Investigate Whitewater 
Development Corporation and Related Matters, 

Washington, DC. 

Deposition of STEPHEN D. POTTS, called for examina- 
tion pursuant to notice of deposition, at 9:40 a.m. in Room 640-A 
of the Hart Senate Office Building before CARMEN BUNCH, a No- 
tary Public within and for the District of Columbia, when were 
present: 


MICHAEL P. O’CALLAGHAN, Esq. 

Majority Associate Special Counsel 
NEAL E. KRAVTTZ, ESQ. 

Minority Principal Deputy Special Counsel 
JAMES S. PORTNOY, Esq. 

Minority Associate Special Counsel 
U.S. Senate 

Committee on Banking, Housing, and Urban Affairs 
534 Dirksen Building 
Washington, DC 20510 
On behalf of the Committee. 

GRAY DAVIS, Esq. 

U.S. Office of Government Ethics 
1201 New York Avenue, NW 
Suite 500 

Washington, DC 20005-3917 
On behalf of the Deponent. 


ALSO PRESENT: CHRISTOPHER FERRO 
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PROCEEDINGS 

MR. O’CALLAGHAN: Mr. Potts, are you 
represented by counsel today? 

THE WITNESS: Not personally, but the 
general counsel of the Office of Government Ethics is 
in attendance as well. 

MR. O’CALLAGHAN: Could you please state 
your name for the record. 

MR. DAVIS: Gary Davis. 

MR. O’CALLAGHAN: Counsel may object on 
grounds of privilege or relevance today and the 
committee chairman may rule on objections where a 
witness refuses to answer a question. 

Would you please swear the witness. 
Whereupon, 

STEPHEN D. POTTS 

was called as a witness and, having first been duly 
sworn, was examined and testified as follows: 
EXAMINATION 

BY MR. O’CALLAGHAN: 

Q Could you please state and spell your full 
name for the record. 


A Stephen D. Potts; S-t-e-p-h-e-n, D., 
P-o-t-t-s. 


3 


4 


Q And your present business address? 

A 1201 New York Avenue, Northwest, 
Washington, D.C. 

Q Who is your present employer? 

A Well, the President, I guess. I’m the 
director of the United States Office of Government 
Ethics. 

Q And could you review your — give me a 
brief overview of your employment history. 

A Okay. I was, right out of law school, I 
was drafted and served about five months as an 
enlisted man, then was commissioned as a first 
lieutenant in the Judge Advocate General’s Corps, 
served three years. Upon completion of that service, 
I returned to Nashville, Tennessee, where I had gone 
to college and law school and practiced law there for 
two years. 

And then for two years was an officer of 
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5 

Cherokee Life Insurance Company, and in 1961 I moved 
to Washington and joined my brother and four others 
in a law firm, Shaw, Pittman, Potts, Trowbridge & 

Madden, as it was named then. Practiced law there 
approximately 30 years and then was appointed 
director of the United States Office of Government 
Ethics in 1990 and was just reappointed in August to 
another five-year term. 

Q And could you also give me a brief overview 
of your education. 

A At the college level, 1 went to Vanderbilt 
University and got my both undergraduate and law 
degrees there. 

Q And during the period of March through 
August 1994, you were serving as director of the 
Office of Government Ethics; is that correct? 

A That’s correct. 

Q And who directly reported to you during 
that time period? 

A Well, everybody at the U.S. Office of 
Government Ethics. 

Q How many people are employed there? 

6 

A Approximately 85. 

Q And do you have any specific deputies or 
people who you are in contact with more than with 
other people at the office? 

A In the office? 

Q Yes. 

A The senior staff, right. 

Q How many members is the senior staff 
comprised of? 

A Well, let’s see. Gary Davis; the deputy 
director, Don Campbell; the education associate 
director, Barbara Mullen-Roth; the deputy general 
counsel, Jane Ley; director of administration, Bob 
Lammon; director of program assistance and review, 

Jack Covaleski; and the head of our OIRM, office of 
information resource management, Jim Parle; and then 
my special assistant, Stu Gilman. 

Q Is there anyone that you report to 
specifically as director? 

A No. 

Q Under whose authority does the OGE operate 
under? 
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7 

A Just a statutory authority of Congressional 
authority setting it up as a separate executive 
branch agency. 

Q And does any government entity have 
oversight responsibility for the OGE? 

A The Congress. 

Q Does the OGE make a yearly report to the 
President or any part of the executive branch? 

A Biannual. We’re required to submit a 
biannual report, which we do. 

MR. DAVIS: He said to the President. 

That’s to the Congress. 

THE WITNESS: I’m sorry. That biannual 
report is to the Congress. 

BY MR. O’CALLAGHAN: 

Q Do you make any reports to the executive 
branch? 

A Not formally. There is ongoing liaisons 
from our office to the White House, primarily through 
counsel to the President. 

Q During the period of March through August 
1994, who was the liaison between your office and the 

8 

White House on both the OGE side and the White House 
side? 

A The primary person from our side was Jane 
Ley, deputy general counsel, and to a lesser extent, 

Gary Davis and myself. On the White House side 
during that particular time, it was Lloyd Cutler. 

And the person that worked for him, that was a person 
that we had a lot of ongoing contact with was Beth 
Nolan. 

Q You had the — you were aware of the 
committee’s document request, Office of Government 
Ethics? 

A Yes, right. 

Q Did you search for responsive documents, 
notes, reports, memoranda? 

A I did. 

Q And have all responsive documents been 
produced? 

A To the best of my knowledge, they have. 

Q Did you speak to anyone other than counsel 
prior to this deposition with regard to the 
deposition? 
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9 

A Well, yeah. 1 mean, my wife. I mean, 
there were a number of people I talked to just to say 
I was doing it. I gave a speech at the JAG school 
yesterday and told them I couldn’t stay for lunch 
because I had to get back up here to get ready to 
give this deposition. 

So they were — there were a number of 
people that 1 talked about it but no one that I 
really discussed the substance with other than Gary 
and Jane Ley and Robert Cobb. Gail Dugan — Robert 
Cobb is a young attorney in our organization. Gail 
Dugan is our Congressional liaison. I think those 
are the only ones that I had any discussions with 
about any of the substance of what was going to 
happen. 

Q And what type of discussions did you have 
with them? 

A Well, they related to — Robert Cobb had 
major responsibility in making sure that we complied 
with the document request, so, you know, there were a 
number of discussions with him about that. There 
were discussions with Gail just -- again, she was 

10 

kind of working with Robert Cobb to make sure that we 
had everything. 

The substantive discussions that 1 had were 
with Gary Davis and Jane Ley. Primarily there were 
some dates and things like that where, this is all 
like a year and a half ago, and trying to look at 
documents and then where there were kind of 
ambiguities or things that I wasn’t clear about by 
memory, I discussed with them to try to, you know, 
help remember better when things happened and who was 
involved and that sort of thing. 

Q When was the Office of Government Ethics 
created? 

A 1979. 

Q And do you know for what purpose it was 
created? 

A 1 wasn’t involved with it at the time, but 
just my understanding of the history, it was really 
an outgrowth of Watergate and a decision by the 
Congress that there needed to be this office that 
would be the establish - establish the ethics 
policies for the executive branch. So in ’79, it was 
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established as just an office within the Office of 
Personnel Management. In fact, Mr. Davis was one of 
like three people who — 1 guess all of them were 
really pulled out of the Defense Department and put 
over in OPM to be the beginning of OGE. 

Q And what would you say the overall mission 
of the OGE is today and also during March through 
August of 1994? 

A Well, the main mission is to provide 
leadership to the ethics program for the executive 
branch. 

Q And how does it accomplish that mission or 
goal, goals? 

A It accomplishes it through our three 
program offices. The first program is the office of 
program assistance and review headed by 
Mr. Covaleski, and it has has these two branches. 

First of all, the program review, which is — in 
terms of personnel, is our largest commitment and 
largest program in that sense. Their responsibility 
is to go into various departments and agencies on a 

periodic basis. 

12 

Right now, we’re on kind of a cycle of 
about every four years to do a thoroughgoing review 
of the ethics program, of whether it’s Department of 
Agriculture, SEC, White House, et cetera, to then 
prepare a report analyzing both the goods and the 
bads and suggestions for improvement with follow-up 
60 days later, and then six months later to make sure 
that these improvements have occurred. 

The other branch that he oversees, program 
assistance, we have a system, really copied from the 
State Department, of desk officers and a desk officer 
is assigned a basket of client agencies. And he or 
she has the responsibility of maintaining contact 
with those client agencies to stay on top of what’s 
going on in that program, to try to be helpful. 

They have soft of brown bag lunches or 
coffee klatches or whatever to bring their people in 
and talk about common problems. And it’s just a way 
both of trying to stay ahead of the game in terms of 
what are the issues out there, and also, it’s a great 
pipeline for us to find out what’s going on. 

Then — so that’s program assistance and 
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review. Then education has the responsibility to 
fulfill our educational role to see that all 
executive branch employees who are coming into the 
government are required to have a minimum of an hour 
of ethics training and then senior employees have to 
receive annual training. And we do not provide the 
training directly to the employees. We provide — we 
train the trainers and we provide educational 
materials ranging from videotapes, video games, 
pamphlets, all kind of material. 

We hold an annual conference which is 
educationally related. 

Then we have the office of general counsel 
and legal policy headed by Gary Davis, and that 
office has the responsibility of writing the 
regulations, such as the standards of conduct, 
interpreting the standards. It also has the 
responsibility to process the financial disclosure 
statements of all Presidential nominees that must be 
confirmed by the Senate, analyzing those for 
conflicts of interest and participating in the 
negotiation of ethics agreements whereby the 

14 

candidate agrees to cure whatever conflicts of 
interest that we identify. 

So I think - you know, there are some 
other minor things, but I think that hits really the 
substance of our program. 

Q Does the Office of Government Ethics also 
provide written reviews of specific conduct that may 
be brought to its attention or — 

A Rarely. Actually, this is a system that’s 
very decentralized, and the primary authority to do 
that is lodged in each department and agency, which 
in every department and agency is required to and 
does have a designated agency ethics official. So 
the first line of defense, so to speak, in the system 
where there are ethics issues that arise within an 
agency, we expect those to be handled at the agency 
level, but we are always available and frequently are 
consulted by ethics officials who have a problem, but 
we expect them to give the advice to the head of 
their agency. 

Q So the designated ethics official use the 
OGE as more of a consultant? Is that a good 
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characterization? 

A Right, right. Now, occasionally, what 
happens, we issue written opinions and where, for 
example, an ethics official raises an issue that — 
although it’s arisen in that agency, but it’s clear 
to us that it has executive branchwide applicability, 
we will sometimes then issue a written opinion giving 
the advice, usually the advice is given to that 
agency, but then we publish it so everybody will know 
that that’s the gloss we put on the regulation, for 
instance. 

Q Do you know when the last program review 
was conducted at Department of Treasury? 

A I don’t recall offhand. We could supply 
that, but I don’t remember exactly when it was done. 

Q Do you know if one has been done in the 
last five years? 

A I’m pretty sure it has, right, because I 
think we would have — any Cabinet level agency, I’m 
sure we’ve covered within this four-year cycle. 

Q And are there any — 

A Let me - actually, with Treasury, it’s 

16 

probably been done with various components because, 
as you know, they have got a lot of different 
responsibilities like the Internal Revenue Service, 
so we may have done Internal Revenue Service but we 
may have done, and probably have, you know, sort of 
headquarters but then there’s also Alcohol, Tobacco 
and Firearms. So quite often in an agency like that, 
we will have gone in and rather than try to bite off 
the whole thing, we’ll bite off chunks of it. 

Q If we could, I would like to request to 
have any copies of a review you may have done in the 
last five years of Treasury main to be provided. 

A Sure. 

MR. O’CALLAGHAN: That would be great. 

MR. DAVIS: That’s no problem. 

BY MR. O’CALLAGHAN: 

Q Thank you. Does the Office of Government 
Ethics also do program reviews of the Resolution 
Trust Corporation? 

A Right. 

Q Do you know when the last review of that 
was conducted? 
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A I don’t know. 

Q I would also like to request if you have 
any reviews of RTC in the last five years, that would 
be great. 

A Sure, okay. 

Q And does the Office of Government Ethics 
also conduct program reviews of specific inspector 
general offices of any agencies or would that be 
included in the entire agency? 

A That would be included in the entire 
agency. I don’t recall that we’ve ever done one just 
of an IG shop. It would be in the agency. 

Q Okay. During the period — of course, 
these questions are all to the best of your 
knowledge. 

A Sure. 

Q During the period of March through August 
of 1994, who was the designated ethics official at 
Department of Treasury? 

A Let’s see, I think — was Dennis Foreman 
the DAEO? I can’t remember whether he was — 
sometimes they will have somebody higher-up that’s 

18 

technically the DAEO, but then the alternate DAEO 
does all the work. Dennis was in this case both the 
DAEO and the person who really did shoulder the load. 

Q And when you say "DAEO," you’re referring 
to? 

A Designated agency ethics official. 

Q So if there had been an ethics problem that 
the Department of Treasury needed to get advisement 
on, Dennis Foreman would normally be the person to 
contact OGE with regard to that? 

A Right. 

Q Do persons other than the designated ethics 
officials - is it official or officer, I’m sorry? 

A Officer. 

Q Officer at agencies, other than the DAEOs, 
is it your experience that — let me rephrase the 
question, excuse me. 

MR. PORTNOY: Before we do, Mike, I’m just 
going to ask you where we’re headed with this, with 
respect to the resolution. I mean, this is just 
general stuff about how OGE functions and it really 
has nothing to do with the report they issued or with 
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the use of the depositions. 

MR. O’CALLAGHAN: Well, in order to 
understand what happened with the OGE and how they 
issued the report, 1 think it’s important to get an 
idea of how the agency functions and how it operates 
and it goes to, pretty much to the heart of the 
report. If you have a problem with it, objection to 
it, state it for the record, but I would like to 
continue my line of questioning. 

MR. PORTNOY: Let me finish. We’re not 
here to discuss how the report was issued. We’re 
here to discuss whether the report was improperly 
released or whether the depositions were improperly 
released or whether there were improper 
communications. We’re not here to go back into, 
after five days of hearings previously, the whole 
process by which this report was compiled or by which 
OGE functions. And I’ve listened to it for a while 
and didn’t say anything and I just want to urge you 
to please speed it up and get to what we’re here for. 

MR. O’CALLAGHAN: Well, I’m not going to 
speed my questions to the detriment of the testimony 

20 

and our factfinding here, but 1 will endeavor to keep 
your concerns as minor as I can as we go through the 
deposition. Thank you. 

BY MR. O’CALLAGHAN: 

Q Mr. Potts, the question I was attempting to 
formulate was whether, in seeking advice from Office 
of Government Ethics, whether it’s common practice 
for someone other than the designated ethics official 
to request advisement from the Office of Government 
Ethics. 

A I’d say that happens quite frequently, that 
there would be contacts between someone that works 
for the DAEO contacting someone in our office, that, 
for whatever reason, they know or they have reason to 
know, might have information that would be useful for 
them and therefore, a person that they could, you 
know, use as a sounding board or perhaps find out 
just what our interpretation is of a particular rule 
or reg. 

(Witness conferred with counsel.) 

THE WITNESS: Yeah, there are alternate 
DAEOs that are — that actually are named in each of 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


350 


21 

the departments and agencies. 

BY MR. O’CALLAGHAN: 

Q In your experience over, let’s say, the 
last 10 years, how often has an Office of Government 
Ethics been approached by heads of agencies to look 
at ethics issues? 

MR. KRAV1TZ: I think Mr. Potts has only 

been there since 1990. 

BY MR. O’CALLAGHAN: 

Q I’m sorry, 1990. I apologize. 

A To look at ethics issues? 

Q Correct. 

A It isn’t real frequent, but I would be hard 
put to -- if I’m including informal contacts, because 
I’ll just give you an example. It’s like, you know, 

1 might get a call from the head of an independent 
agency to talk about a problem they had with another 
commissioner, and that’s a typical kind of problem 
where it puts them on a hot spot because they don’t 
want to try to criticize one of their fellow 
commissioners whose vote they need. 

So, you know, it doesn’t happen a lot, but 

22 

it does happen, but I couldn’t tell you exactly how 
often, because, you know, for the most part, they are 
either on the telephone or just a visit to discuss it 
and that sort of thing. 

Q And during your time as director of OGE, 
have you ever had a request for — from ~ a specific 
request from agencies to issue reports on ethics 
issues? 

A Well, this one was unusual, the one we’re 
talking about, that came from Secretary Bentsen. 

Q And you’re talking about — when did that 
occur? 

A I think it was in March of ’94. He 
requested in writing so I think it’s in the papers 
somewhere, the exact date, but my recollection is 
March. 

Q I can show you a document that’s Bates 
stamped 1187. It’s a one-page document, Department 
of Treasury letterhead, addressed to you. Does that 
refresh your recollection? 

A Yeah. 

Q March 3, 1994? 
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A Right. 

Q During the time period — I’ll take that 
back, thanks. 

During the time period January ’93 through 
March 1994, what was the first communication that you 
or anyone at the Office of Government Ethics had 
regarding possible improper contacts between 
Department of Treasury and the White House relating 
to the Resolution Trust Corporation, Madison Guaranty 
Savings and Loan Association and Whitewater 
Development Corporation? 

A 1 can only speak for myself, and I don’t 
recall that anybody else on the staff said anything 
to me about it prior to this, except for just like — 

Q When you say "this," are you referring to 
the March 3 letter? 

A To the March 3 letter. We knew — I should 
say again, it’s a long time ago. My memory is that 
what happened was that somebody from Treasury 
called. I was — I don’t know where I was but 1 
wasn’t at my office, and they talked to Don Campbell, 
who is the deputy director. I’m pretty sure it was 

24 

Dennis Foreman called and I wasn’t there and then Don 
Campbell took the call, and Dennis said that - and 
there had been stuff in the newspaper about, you 
know, the Whitewater and the possible involvement of 
some Treasury officials, et cetera, in this 
Whitewater investigation and particularly having to 
do with the RTC’s resolution of the problems with 
Madison Guaranty and so on. 

So he said that Secretary Bentsen was going 
to ask us to look into the matter and give him advice 
on whether or not any of his people had violated the 
standards of conduct. And I don’t remember the exact 
sequence, but 1 know we were told that and it was, 
like it was going to be on the radio and Don turned 
the radio on and literally just within a very short 
time, he heard it on the radio. 

And then we got the letter. Now, 1 don’t 
remember exactly whether the letter was 
hand-delivered that day, but it was all within a 
matter of days that that happened. 

So just to back up, we were aware — 1 was 
aware that prior to that event of March 3 and the 
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phone conversations between Campbell and Foreman, 
that from newspaper accounts and so on, that 
something was going but we had not as an organization 
gotten involved. 

Q Did the Office of Government Ethics receive 
any phone calls or communication from any other 
agencies with regard to this matter? 

A At that time? 

Q Correct. 

A Not to my knowledge, no. It was just, you 
know, from Treasury to us. 

Q And at any time did any other agency 
request the Office of Government Ethics to look into 
this matter? 

A No. 

Q Had the Office of Government Ethics ever 
been requested to perform a review of this nature 
before in the past, to your knowledge? 

A During my tenure, not like this, no. 

Q I would like you to take a look at the 
March 3 letter, which is Bates stamped 1187, which is 
from then-Secretary Bentsen addressed to you. 

26 

A Right. 

Q I would like to direct your attention to 
the second paragraph there where it reads "I would 
appreciate your views as to any ethics or conflicts 
issues that may be raised by the facts and 
circumstances surrounding these discussions." 

Did you get any other more specific 
instructions from Secretary Bentsen as to the type of 
work that he was requesting OGE to perform? 

A No, I didn’t speak to him. I didn’t have a 
conversation with Secretary Bentsen, just this 
letter. 

Q Just this letter? Did he send any other 
correspondence or any other communications that more 
specifically requested action be taken? 

A I — not between Bentsen and me. I think 
there — I’m sure there were conversations that took 
place between staff members at OGE and Dennis Foreman 
or someone working for Dennis Foreman. There was a 
follow-up as to — because we immediately had a 
couple of problems. I mean, this was, you know, a 
big surprise. 
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Q And why was it a big surprise? 

A Well, I mean, we didn’t anticipate — I 
mean, we knew Treasury had these issues. But as 1 
had indicated, we had this decentralized system and 
they had a DAEO and the normal process would have 
been for, you know, them to deal with their issues, 
for Secretary Bentsen to get advice from his DAEO 
about what their people had or had not done. They 
have an inspector general to do the investigative 
work. 

Q Okay. And did OGE decide that it would 
provide Secretary Bentsen with its views on any 
ethics or conflicts issues that may have been raised 
by the facts and circumstances surrounding the 
discussions regarding Treasury and White House 
contacts? 

A I mean, our first reaction was -- at least 
my first reaction was to say, you know, this is not 
our role, you know. And in the discussions, and 
these were not discussions that I had, but my staff, 
with, I’m sure his staff, not with the Secretary 
personally, it came out that Dennis Foreman himself 

28 

had been involved in some of the discussions that 
were at issue, so that really changed my view. In 
other words, Foreman was really not in a position to 
render any kind of impartial advice since he himself 
was possibly implicated. 

So it seemed appropriate under those 
circumstances that we would really have to step in 
to, in effect, play the DAEO role but there were two 
other things that we - that came up in that 
discussion at that time. One was there was an 
implication, anyway, that we were going to do an 
investigation. And we have no investigators on our 
staff. We don’t do investigations so -- 

Q If I can interrupt you just for a moment. 

A Right. 

Q Where did the implication that you all were 
requested to conduct an investigation come from? 

A Just from this letter. 1 mean, that was - 
and I think also as maybe the initial discussion 
between the staffers where, you know, they would 
appreciate our views, raised by the facts and 
circumstances surrounding these discussions. And I 
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1 directed my staff to cooperate fully with you in 

2 assembling these facts. The implication was he was 

3 expecting us to do that. 

4 So we made it clear that, you know, we 

5 could not do the factual investigation, but we would 

6 serve as a resource to the inspector generals both of 

7 the RTC and the Treasury Department, to counsel them 

8 while they did the factual investigation. 

9 The other problem that we felt hadn’t been 

10 addressed was the fact that then-independent counsel 

1 1 or special counsel, I guess he was called, Bob Fiske, 

12 had an investigation going on and our experience was 

13 that these counsel did not appreciate anybody else or 

14 especially IGs mucking around in an investigation 

15 while they had something going on. 

16 Q And when you say that you offered that the 

17 OGE could serve as a resource -- 

18 A Right. 

19 Q - could you explain to me more what you 

20 mean by ’’resource." 

21 A Basically what we were — the role we could 

22 play and actually did play was to get together with 
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1 the inspector generals and sit down with them and 

2 first say look, we’ve — based on the newspaper 

3 reports and just the other information that’s 

4 available to us, it appears that here are the 

5 provisions of the standards of conduct that could be 

6 implicated by the facts that, you know, that are 

7 floating around out there. And so you should focus 

8 your investigation on facts relevant to these kinds 

9 of issues. We also provided them with specific 

10 questions we thought they ought to ask to develop 

1 1 those kinds of facts. 

12 Q Do you recall what specific standards of 

13 conduct were identified? 

14 A I don’t remember all of them. We put it in 

15 writing and there was a pretty long list. There was 

16 a concern because of everybody had been focusing on 

17 improper disclosure of confidential information, and 

18 that was kind of the, clearly, it seemed like the 

19 number one standard of conduct that was at issue but 

20 ' there were some others. So what we — the purpose of 

21 our communication was to make sure that they didn’t 

22 just limit themselves to looking at that disclosure 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


355 


31 

of — improper disclosure of confidential information 
but at least looked at some of these other provisions 
in the standards of conduct that could be implicated. 

Q And just to flesh out or to fully describe 
OGE’s role in this process, was the OGE providing 
advice to Department of Treasury? Were they 
conducting a review and later issued a report for the 
entire executive branch? How would you describe the 
process? 

A What I would describe is we had been 
requested by Secretary Bentsen to do more than we 
could do, so we went back to describe what we would 
do and then that’s what we did do, and that was to 
act as a resource to the inspectors general of 
Treasury and RTC who were doing the factual 
investigations. 

Q Were you acting as consultants to them or 
how did you — 

A Well, we were — 1 guess, I mean that’s — 

I don’t want to characterize it. I mean, we were the 

resource, they consulted with us, that’s for sure, 

and we gave them advice about, you know, what they 

32 

ought to be -- in other words, what are the 
provisions that might be implicated here, what kind 
of questions you need to ask to develop the facts to 
provide us the information we need to then do the 
analysis of squaring those facts with the particular 
provisions in the standards. 

So that was — 

Q Did you consider them equal partners in the 
process? 

A Well, no, I thought they were -- 1 mean, we 
had different roles. You know, they had the 
investigative role and we had the resource analysis 
role. 

Q And did OGE request RTC IG and Treasury 1G 
to do the investigative aspect of this or how were 
they involved? 

A No, we really — you know, we don’t have 
any authority over them, so just -- it was an 
outgrowth of the discussions we had with Treasury 
officials where — going back to point out, you know, 
we can’t investigate this but you’ve got the IGs, 
that’s what they’re for, so tell them to do the 
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investigation and we will cooperate with them to be a 
resource while their investigation is going on. And 
we will, because of these unusual circumstances, 
provide Secretary Bentsen with our analysis of the 
investigative - what the facts as developed by the 
IGs show as to whether there were any violations of 
the standards of conduct. 

Q How was the Resolution Trust Corporation 
IG’s office first brought into the process? 

A Actually, 1 don’t really know. I assume it 
was just by, you know, a directive from the 
Secretary. 

(Witness conferred with counsel.) 

THE WITNESS: Mr. Davis does remind of one 
other time where we did something that would be 
somewhat comparable to this, and that was during the 
Bush Administration, when the White House did an 
investigation of Mr. Sununu and his alleged use of 
government transportation for private purposes 
without reimbursing the government. And we did at 
the request of the White House, review their analysis 
and issued a report on their report, basically. 

34 


BY MR. O’CALLAGHAN: 


Q And that was an analysis that was conducted 
by the White House? 

A Right, by - right, counsel to the 
President conducted that initial look at Sununu’s 
activities. 

Q I would like to show you a document which 
is Bates stamps number 06105. It’s two pages. It’s 
a letter on Office of Government Ethics stationery 
dated March 15 addressed to Lloyd Bentsen. And I 
believe it’s signed by you. Have you ever seen this 
document before? 

A Yes, I have. 

Q Is that your signature that appears on the 
second page? 

A It is. 

Q What is this document? 

A Well, it’s the letter which we wrote as a 
result of the request from Secretary Bentsen and the 
purpose was several-fold, as you can see. One was to 
make it clear that we were not going to investigate, 
that we would serve as a resource to those who did 
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1 the investigation. And then that we would provide 

2 our views about whether there were any violations of 

3 the standards of conduct. But then as I had alluded 

4 to earlier, it was clear to us that consideration had 

5 not been given to the fact that Bob Fiske, who was 

6 independent counsel who had his own investigation 

7 going on, that consideration had not been given to 

8 the interrelationship of those investigations. And 

9 so, you know, we talked about that in the letter. 

10 Q 1 would like to direct your attention to 

1 1 the second page of the document, which is 06106, and 

12 the first full paragraph there, which reads "In 

13 addition, because Mr. Altman was acting in his role 

14 as the chief executive officer of Resolution Trust 

15 Corporation, RTC, because information must be 

16 obtained from that agency and its employees in order 

17 to address properly all the issues, we will also meet 

18 with the inspector general of the RTC.” 

19 Does that help refresh your recollection as 

20 to how or when the RTC was first involved in this 

21 process, RTC investigator? 

22 A It was certainly the first time that we 
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1 made it clear to Treasury that the 1G of RTC had to 

2 be involved. Now, in all honesty, I can’t tell 

3 . you -- 1 don’t recall one way or the other whether 

4 they may have already focused on that and we were 

5 telling them something they already knew and had 

6 already done something about. In other words, they 

7 may have already talked to the 1G at RTC and said, 

8 you know, you’re going to have to be part of this and 

9 conduct your own investigation, but — so I just 

10 don’t know whether this was news to them or whether 

1 1 they already knew that. 

12 Q I would like to take you back to the first 

13 page of the document, and in the third paragraph 

14 there it states "early” — "early last week OGE staff 

15 met with the staff from the Office of Independent 

16 Counsel, Robert Fiske. At the meeting my staff 

17 outlined OGE’s role in the executive branch and 

18 discussed the steps the OGE might take in response to 

19 your letter.” 

20 Do you recall the substance of those 

21 discussions? 

22 A Well, 1 know what we were just talking 
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about is the fact that — 

MR. PORTNOY: 1, just before we go 

forward, want to urge you to — 

MR. O’CALLAGHAN: With regard to what you 
discuss here in the paragraph. 

MR. PORTNOY: Let me just make my record. 

I think we’ve agreed to the extent possible that 
we’re going to try to avoid discussion of precise 
communications with the Office of Independent Counsel 
and I would just urge you as you pursue this line of 
questioning to keep that limitation in mind. 

BY MR. O’CALLAGHAN: 

Q Mr. Potts, if you could tell me what you 
discussed, as long as it doesn’t touch upon the 
investigation being conducted by the independent - 
special counsel at the time. 

A Right. I mean, that’s specifically what we 
were talking about. I mean, we were meeting to, 1 
would say really confirm our - what we thought was 
going to be the result of the meeting, that 
independent counsel would not want an investigation 
to - a parallel investigation to be pursued until he 
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had completed at least this particular phase of his 
own investigation. And the reason we were pretty 
sure how he would feel is that we had been through 
this kind of thing before with other independent 
counsels where they were investigating possible 
criminal wrongdoing. 

And just as a matter of policy in our 
office, it’s sort of like a criminal investigation, 
while it’s going on, trumps any administrative 
investigation, so we will step aside while the 
criminal investigation is ongoing, with the 
understanding, and this is what we also agreed with 
Mr. Fiske, that when they had completed their 
investigative work, they would notify us immediately 
so we could get on with our administrative work. So 
that’s what the meeting was all about. 

Q Okay, thank you. I believe you stated 
earlier that one of the reasons why the OGE took it 
upon itself to conduct this review was because the 
Treasury DAEO, which was Dennis Foreman, may have 
been a part of the possible subject of the 
discussions that were at issue? 
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A Right. 

Q You also mentioned that agencies on 
occasion have alternate DAEOs? 

A Right. 

Q Did Treasury have an alternate DAEO at the 
time? 

A I’m sure they did, right. 

Q Do you know who that was? 

A I don’t recall, no. 

Q Was there ever any consideration given to 
whether the alternate DAEO should handle this issue 
for Treasury, rather than going to the OGE for help 
on this? 

A I don’t recall specifically focusing on 
that, but 1 think it was probably not really a 
realistic possibility because it would be, you know, 
a subordinate in effect having to pass judgment on 
his boss and also — I think it would raise a 
question as to how reliable it was, of giving advice 
to the rest of the officials in the agency, including 
the Secretary. 

Q In a March 15 letter. Secretary Bentsen 
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mentioned that after the — Mr. Fiske had given you 
the okay, that he had completed his investigation and 
he didn’t have a problem with other review going on 
regarding this issue, that you would have discussions 
with the IG’s office of Treasury and maybe have plans 
to talk about a strategy before you were given the 
go-ahead by Mr. Fiske. Do you recall the first 
meeting that occurred between the Office of 
Government Ethics and Treasury IG after March 15? 

A I don’t. 1 know you’re going to depose 
Jane Ley later, and I think she would probably have 
that information. 

Q Has the Office of Government Ethics ever 
worked in conjunction with the IG’s office of any 
agencies in the past during the process of conducting 
a review? 

A I am - 

(Witness conferred with counsel.) 

THE WITNESS: We have many times, as the 
IGs have issues coming up and they will consult with 
us. I’m also a member of the, what’s called the 
President’s Council on Integrity and Efficiency. 
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That is an organization which consists of all of the 
statutorily appointed inspector generals for all the 
different agencies, plus there’s a representative 
from the FBI, from the office of special counsel, OMB 
and myself. Those are the — that’s the membership. 

And we have monthly meetings. You know, occasionally 
there are things that are discussed there that you 
might say are general advice to IGs as well as the 
individual kind of calls and issues that come up. 

BY MR. O’CALLAGHAN: 

Q And other than providing advice to IGs’ 
offices, have IGs’ offices ever assisted in 
factfinding for the OGE in any kind of reviews it 
might be conducting or advice it may be giving out? 

A Well, I mean this was ~ it’s certainly 
true that we have been called upon to give advice to 
a DAEO that, you know, is wrestling with a 
particularly difficult problem, where the DAEO is 
the — the factual situation that the DAEO is dealing 
with was developed by the IG in that department but 
in those kind of cases, we wouldn’t have been dealing 
with the IG, we are dealing with the DAEO. 
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Q I’m just trying to — 

(Witness conferred with counsel.) 

THE WITNESS: I’m advised by Mr. Davis, who 
has been there from the beginning, that our staff 
quite often will get calls from IGs or whatever and 
we are giving them advice. 

Q I’m just trying to get a feel for the 
report and the process. 

A Right. 

Q Would you characterize the report that was 
done as a — and the contact and the coordination 
that was done with the two IGs’ offices an 
extraordinary occurrence for OGE? 

A Well, it was, yeah, unusual. The 
circumstances were unusual. We hadn’t had anything 
quite like it before. 

Q And had you ever issued a report quite like 
this before? 

A No. I mean, 1 referred to the Sununu thing 
but I mean, again, it’s not exactly the same. 

Q And did you make the final determination to 
put this process together, coordinating with the two 
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IGs’ office and then issuing a report or how did that 
come about? Who made that decision? 

A It was my ultimate decision, but it was the 
fruit of conversation amongst particularly Gary Davis 
as general counsel, Jane Ley as the deputy general 
counsel, Don Campbell, deputy director. I think we 
were the four principal players in that discussion. 

There was also some staff work done by, I think, 
particularly Leslie Wilcox, who then later was part 
of the team that worked on doing our analysis and she 
was included not only because she’s just generally a 
good lawyer but these were standards of conduct 
issues, and she was the attorney who was the 
principal drafter of the standards of conduct. 

Q And what was the report’s analysis based 
upon? 

A It was based upon the investigative report 
of the IGs but the way the process worked, because of 
the time frame, we were receiving the transcripts of 
the investigators’ depositions of witnesses and the 
documents as they were produced and developed, so we 
would get those documents and transcripts and 
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probably starting somewhere end of the first week of 
July, and those of us who were in the -- on the team 
and in the decision tree would review those 
materials, including myself. 

I mean, as it turned out, there were over a 
thousand pages of transcripts and everything, and 
knowing I had to put my name on the report, I read 
every one of them and every document to assure myself 
that as my staff worked up the report — our 
analysis, that I was comfortable with our description 
of what the factual situation was that we were basing 
the analysis on. 

Q Who at OGE had access to the transcripts 
that were provided to you by the IGs’ offices? 

A Well, let’s see. I can tell you the people 
I know. The -- myself, Don Campbell, the deputy 
director, Gary Davis, the general counsel, Jane Ley, 
deputy general counsel, Leslie Wilcox who was a staff 
attorney. Those are the principal ones. I’m sure 
that other -- I don’t think that we -- I mean, we 
were very careful about safeguarding the transcripts 
and everything, but there may have been other people 
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that — well, actually 1 know Robert Cobb also did 
some work on a few things, and Stuart Rick. Those 
are both staff attorneys. 

Q You said you were careful about the 
transcripts. Why were you all careful with the 
transcripts? 

A Because these were sensitive information 
which really bore on, and for better or worse, were 
going to bear on the reputations of the individuals 
that were under investigation, and, you know, 
fairness to them and to the process, that kind of 
information if it’s leaked can be very damaging, 
perhaps unfairly, to them and also it can impede the 
effectiveness of an investigation. 

Q Did you consider any of the information 
contained in the transcripts to be confidential? 

A I don’t think we formally stamped 
everything confidential, but we treated it very 
carefully and circumspectly. 

Q Did you share the transcripts with anyone 
outside of OGE? 

A No. 
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Q Where were the transcripts kept? 

A Well, they were kept in our office under 
lock and key, but I couldn’t tell you exactly where 
that was. 

Q They were kept in a secured, locked room, 
to your recollection? 

A Right, right, right. Or I don’t know 
whether the room was locked but the file cabinets 
were locked. 

Q What percentage of your time in July of ’94 
was dedicated to working on this report? 

A Most of it. 

Q And how about your staff? 

A Well, I think particularly Jane Ley and 
Leslie Wilcox, I think were virtually 100 percent, 
and then these other people, including Gary Davis, 

Don Campbell — 

MR. DAVIS: 1 wasn’t there. 

THE WITNESS: That’s right, you were out of 
the country. I forgot that. 

MR. KRAV1TZ: Weren’t working on it by 

modem? 
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(Laughter.) 

THE WITNESS: Robert Cobb and Stuart Rick 
were. I couldn’t tell you, though, what portion of 
their time was spent on it, but it was definitely the 
main focus of our efforts, for the legal staff at 
that point. 

BY MR. O’CALLAGHAN: 

Q And during — between March and August of 
1994, did anyone at OGE have any contacts with anyone 
at the White House with regard to this report or the 
subject of it? 

A Yes. Now, it was -- boy. I had one 
meeting at the request of Mr. Cutler in which we met 
to just indicate what we were going to do. He wanted 
to know what the process was all about. And there 
was no discussion of any substance at that first 
meeting, which actually I had — when I was looking 
at my calendar, I was trying to sort this out, that 
there was - my calendar showed I had one meeting 
with him about June 20, and another one about July 
11. My recollection is that the meeting on June 20 
did not have anything to do with Whitewater, it had 
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to do with another subject. 

Q Do you recall what the subject was? 

A I believe it had to do with — 

MR. DAVIS: Careful. I mean, you can tell 
what it is, but we won’t go any further because it’s 
not relevant. 

THE WITNESS: It isn’t relevant to this, if 
that satisfies you. It had nothing to do with 
Whitewater. 

MR. PORTNOY: Is that sufficient? 

MR. O’CALLAGHAN: Yeah, that’s sufficient. 

THE WITNESS: The other - 1 think it was 
July 1 1 meeting was the one that we had where we had 
just a general discussion about what we were going to 
do, how we were going to proceed, also making it 
clear, as we had much earlier to Secretary Bentsen, 
that we were not going to say that we were making a 
finding as to whether these people had violated the 
code of conduct. 

And the reason for that was we have 
procedures that if someone is charged with a 
violation, it triggered a whole panoply of individual 
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rights for hearing, et cetera, et cetera. So we had 
to be very careful to avoid representing that we were 
making a finding or anything, because we weren’t. We 
were going to give him our analysis of these facts 
for him to make his determination. 

BY MR. O’CALLAGHAN: 

Q And where did that meeting take place? 

A In the White House. 

Q Was anyone else at the meeting? 

A Yes. I know Jane Ley was there, and 1 
think Leslie Wilcox. Mr. Cutler, and there were some 
other White House staffers there but 1 don’t remember 
who they were. Probably Beth Nolan was there. I’m 
pretty sure she was there. 

Q Was anyone from any other agencies there, 
from Treasury, RTC? 

A No, I don’t think so. 

(Pause.) 

Q The July 1 1 meeting at the White House with 
Mr. Cutler, how long did that meeting last? 

A It wasn’t a real long meeting. I mean, I 
would say it was - and you know, it’s been long 
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enough ago, I just — my memory is that it was like 
half an hour, something like that. 

Q I know I’m taxing your memory, but do you 
recall what time of day the meeting took place? Was 
it morning, afternoon, evening? 

A I remember just my — and I wouldn’t have 
remembered it if I hadn’t gone back and looked at my 
little day book, but one of those meetings was at 
1 1:30 in the morning and one of them was at 1:15 in 
the afternoon and right now, I can’t remember which 
was which, but -- 

Q Do you recall whether you had lunch at the 
White House or — 

A 1 know we didn’t, no. It was not a lunch 
meeting. 

Q Other than a general discussion about what 
OGE was intending to do with regard to preparing its 
report or its review, did you have any other 
discussions about ~ more specifically about what OGE 
was going to do or what RTC 1G or what Treasury IG 
was going to do with regard to conducting this 
process? 
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A 1 think we were also, you know, wanted to 
use the occasion to make it clear that we were going 
to do our work and call it the way we thought the 
facts warranted. 

Q And who called the meeting? Who requested 
it? 

A Mr. Cutler. 

Q Did he contact you or someone else at OGE? 

A Pm pretty sure he contacted me on that 

one. 

Q When did he do that? 

A I really don’t remember, but l don’t think 
it was a long time. It was just, you know, within a 
day or two before we had the meeting. 

Q And was that by telephone or ~ 

A Right. 

Q By telephone. And how long was that 
conversation? 

A Just, you know, couple of minutes. 

Q Did he relate to you during that 
conversation what the purpose of the meeting was? 

A Just said he wanted to find out what we 
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were going to be doing. 

Q Did Mr. Cutler ever suggest that he wanted 
White House counsel to have a role in that process or 
lend assistance in any way? 

A Not at that time. 1 don’t recall that he 
did, no. 

Q Did he at any time? 

A There was a later meeting that he 
requested, he wanted me to attend just like somewhere 
around right toward — it wasn’t too long before we 
issued the report. It was like the 25th or somewhere 
in there. 

Q Does your calendar make reference to the 
meeting, the calendar you reviewed? 

A Yes, and there were some notes that we 
produced for the committee that actually 1 made some 
notes of that particular call on the telephone. And 
it was -- you know, he wanted to have a meeting, he 
wanted me to come. And I thought about it and just 
said 1 didn’t think that was a good idea. He said 
that the White House had been doing its own analysis, 
et cetera, and the — and what he said was, you know, 
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you and your staff would benefit from hearing what — 
the work we’ve done, you would get some benefit out 
of knowing what work we’ve done. 

After I thought about it, I thought well, 1 
would like to know, before we issue our report, 1 
would like to know whatever work they have done and 
what their slant on it is, because either we have 
missed something or that if they have already — 
presumably they are trying to defend what they are 
doing. If they have raised — or defend what 
happened. 

If they have either had some information 
that they are going to disclose to us which would be 
useful or there is - if, you know, let’s say we have 
a certain slant on something that was not correct and 
they were saying it was, we would like to know what 
their rationale is, both to reevaluate where we were 
going but also to be able to counter the argument if 
we disagreed. 

So I asked Jane Ley and Leslie Wilcox to 
attend the meeting, which I know they did. 

Q And do you know what occurred at that 
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meeting? 

A Just generally. 1 mean, you know, they 
reported to me later, but not in any great detail, 
because we were taking the position, you know, we’d 
be glad to listen but we’re not there — we’re not 
going to discuss the substance of the report and what 
we were doing. 

Q Did White House counsel’s office ever 
provide OGE with any written materials with regard to 
this subject, their views or — 

A Prior to our report? 

Q Correct. 

A No. 

Q Did you request anything from them 
regarding this subject before you wrote your report? 

A No, because we would have — I think any of 
the factual stuff, we would have just said these are 
things, you know, that the IG ought to ask and maybe 
something was - and clearly there were White House 
people that we had said to the IGs these are people 
you’ve got to question. 

Q The meeting that Wilcox and Ley attended, 
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was that on July 25? 

A I’m not sure. It’s right close in there, 
anyway. 

Q Do you know who else attended that 
meeting? Were you ever told? 

A Actually, I don’t, no. My memory is it was 
called by Mr. Cutler so 1 assume he was there and I 
assume probably Beth Nolan is the person that did 
most of the ethics work for the White House. 

Q During the July 1 1 meeting that you had at 
the White House with Mr. Cutler and I believe you 
said Jane Ley, Leslie Wilcox, Beth Nolan and others 
were in attendance also, other than providing a 
general description of what you were going to do with 
regard to the report and the process, were you 
approached by anyone at the White House for any 
materials in connection with the review that was 
going on? 

A No. 

Q Did anyone during that meeting relate to 
you or anyone there that the White House had been in 
receipt of any of the materials related to the review 
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process going on with OGE, RTC, IG and Treasury IG? 

A In going back over some of the notes and 
just assembling all the material and everything, 
actually, and I’m trying to remember, I think it was 
in the - and we can check this, but — because it 
hadn’t really made an impression -- did not make an 
impression on me at the time and it’s only now, you 
know, in looking back over the notes that when I saw 
the reference to it, that I - that it had really any 
meaning to me. 

There was a reference, and I think it was 
in the telephone conversation that I had with Lloyd 
Cutler about that meeting around the 25th, in which 
he was relating that they had done their own analysis 
and, you know, that we would benefit by knowing what 
they were doing, that he made reference to the fact 
that in doing that analysis, they had reviewed at 
least some transcripts of the testimonies that 
were — had been performed by the IGs. 

As I say, when — and you know, I was 
talking and making notes and everything of just what 
was going on, and, you know, frankly, that business 
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about the transcripts went right over my head, I 
didn’t think about that one way or the other as being 
good, bad or indifferent. And it’s only subsequently 
when pulling this stuff together and rereading it, 
when I saw that, it made me realize that at least he 
had told me that they had certain transcripts and 
that 1 know at least some people have felt that that 
was not what the IG should have done. 

Q Do you think the IG should have provided 
transcripts to the White House prior to July — I 
believe they’re prior to the 23rd, or that time? 

A I don’t know. I don’t - I really haven’t 
thoroughly analyzed it. I think it would depend an 
awful lot on what the nature of the information was. 

I mean, I think some — certainly a lot of the 
transcript material I don’t think there would have 
been any harm. Maybe there’s something in there that 
could, but I haven’t done that kind of analysis so I 
really can’t offer a helpful opinion. 

Q Well, maybe — correct me if I’m wrong, but 
did I misstate that the Treasury IG provided the 
transcripts to the White House? 


MR. KRAVITZ: I don’t know what you said. 

I’m not sure that we know at this point who provided 
the transcripts. 

THE WITNESS: And I don’t know. I don’t 
know where he got them or who provided them myself. 
Except I know that he didn’t get them from our 
office. 

BY MR. O’CALLAGHAN: 

Q Did you ever hear that the Treasury 
provided the White House with unredacted copies of 
the transcripts that were prepared in connection with 
the review that you were conducting? 

A Prior to the report, the only thing that I 
had heard was really this reference in the 
conversation between Cutler and me that he had 
transcripts. But, you know, it wasn’t the focus of 
the conversation and it was just, I guess, his way of 
saying that he had a factual - reliable factual 
predicate for the White House analysis, which he 
thought we ought to know about. 

So as 1 say, it went right by me. I didn’t 
think about the propriety at the time of whether he 
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should have the transcripts. 

Q Did he identify to you where he had 
received the transcripts from? 

A He didn’t, no. 

Q Did he characterize the nature of the 
transcripts? 

A Other than -- no, just other than they were 
obviously transcripts of testimonies of people that 
were being investigated by the lGs. 

Q So you were aware they were transcripts 
that were taken — 

A Right. They were the same ones — at least 
I was left with the impression they were the same 
ones we were looking at. 

Q And you said at the time you didn’t have a 
real reaction to it, to Mr. Cutler telling you he had 
the transcripts. Have you since had a reaction? I 
mean, you said you read through all the transcripts 
in preparation of your report. You said you didn’t 
have an opinion at the time as to the propriety of 
it. Do you now have an opinion as to the propriety 
of him receiving the transcripts? 
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MR. KRAVITZ: Are you seeking an ethics 

analysis or just his reaction kind of more 
generally? 

MR. O’CALLAGHAN: I’ll start with his 
general reaction and then I’ll probably ask him for 
an ethics opinion. 

THE WITNESS: It only -- only to the extent 
that I realize that it raised the — just a question 
about, you know, the propriety of that information. 

But I haven’t really done any further analysis or 
asked my general counsel or anyone else to really 
analyze that any further, partly because our 
jurisdiction only extends to employees. And 
Mr. Cutler is no longer in the government, so he’s 
beyond our reach. 

BY MR. O’CALLAGHAN: 

Q Have you ever been asked by anyone with the 
Department of Treasury to look into the propriety of 
providing the transcripts to the White House? 

A No. 

Q Has anyone approached you about preparing a 
review of the provision of the transcripts to the 
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White House in this case? 

A No. 

MR. O’CALLAGHAN: Do you want to take a 
break here? 

MR. KRAV1TZ: If that’s okay with 

everybody else. 

MR. O’CALLAGHAN: We’ll take a five-minute 
break. Off the record. 

(Recess.) 

BY MR. O’CALLAGHAN: 

Q Mr. Potts, I would like to refer you back 
hopefully one more time to the July 1 1 meeting you 
had with Mr. Cutler and others at the White House. 

Did Mr. Cutler relate to you that at that time that 
the White House was going to conduct its own 
investigation into this matter? 

A 1 don’t recall that he did, no. 

Q Do you recall the first time he did do 
that? 

A I think the first time 1 was aware that 
they had really done anything was on that 
conversation I had on the phone with him about the 

62 

25th of July. I can’t say that I was really 
surprised by that. I mean, it was -- this was 
obviously a matter of importance to the White House. 

So I mean, I knew that they were following it very 
closely but I guess on the 25th, it was kind of the 
first time that I had realized or been told that they 
were doing something that was more intensive than 
just monitoring and staying abreast of it. 

Q Did he relate to you before the July 1 1 
meeting or during the July 1 1 meeting why he wanted 
to get a briefing from you about what you were going 
to do with regard to this process? 

A I really didn’t have any impression, either 
from the call or whatever, that it was going to be 
anything more than letting him know kind of what the 
process was going to be like. And they also 1 know 
wanted to have a general idea about what we thought 
would be the timing. In other words, how long was it 
going to take to get this accomplished. 

Q So it was more of a general informational 
meeting for the White House on the 1 1th? 

A Right. 
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Q What did you say about the timing when he 
asked you about that? 

A What I recall saying at that time was that 
we really weren’t sure, that we were going to do a 
good professional job, we were at the mercy of the 
IGs and the speed with which they got their work 
done, because we couldn’t do the analysis until they 
had taken depositions of everyone that needed to be 
deposed and produced all the documents. 

So at that point, we were really in the 
first, really 10 days of the intense part of the 
process, because there was, only at the end of June 
that the independent counsel had told us we could go 
ahead, so the IGs had really just been on the job 10 
days at that point. 

Q And was your analysis — did you conduct 
your analysis in a continuing basis during the 
process or was it done at the end of the process? 

A It was ongoing because as we got 
transcripts and -- I mean, let’s say we got the 
Altman transcripts and everything, then we could do 
the analysis as far as Altman was concerned, so we 

64 

were doing it as we got transcripts. 

Q How soon after you got the final transcript 
was the report completed by? 

A I don’t recall when we got the final 
transcript. The IG report came to us in its packaged 
form like on the — was it July 29 or 28, something 
like that, and then a day or two later we were able 
to issue our report. And I hand-delivered that to 
Secretary Bentsen on a Saturday. 

Q Did you deliver it to anyone else? 

A No, we had - 1 say — when I got over 
there, Kennedy, I guess is his name, was the one that 
met me and then Bentsen was in a meeting. But he 
went in and got Bentsen out of the meeting and I went 
into — 

Q When you say "over there" — 

A I’m sorry, Department of Treasury, yes. 

And then presented Secretary Bentsen with the 
report. I’m sorry, not -- the name is Knight, Ed 
Knight was an assistant to Secretary Bentsen. 

Q And is there any reason you thought to 
hand-deliver it to Secretary Bentsen on a Saturday? 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


372 


65 

A Yes, because the Secretary was very 
concerned that he have the report as much in advance 
of his scheduled testimony the following week, and he 
was, you know, in the process of preparing himself 
over the weekend. So Mr. Knight had called me 
earlier in the week and said, you know, we would like 
to get it just at the earliest possible moment for 
that reason. 

Q Were there distinct drafts of your analysis 
during the process toward the final report? Did you 
have distinct drafts that were created? 

A I know that there were. There were a 
number that I didn’t personally see that were 
prepared by Jane Ley and Leslie Wilcox, you know, as 
they were doing their work, they would do a draft and 
everything, but not until they were satisfied with it 
would I see it. 

Q And were these drafts shared with any other 
agencies or any of the IGs’ offices toward the 
preparation of the final report? 

A Not to my knowledge. 

Q Did the IGs’ offices prepare different 
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drafts of their reports to you, do you know? 

A I don’t know. 

Q Did OGE share any of the drafts they had 
with anyone outside of OGE? 

A Not to my knowledge. 

Q Did OGE provide any analysis in any form to 
anyone outside of OGE before the completion of the 
final report? 

A Well, it was the analysis in the ultimate 
sense, when ~ the late afternoon on Friday when we 
had really finished our report. In other words, I 
had signed off, I had reviewed it, signed off. 

Q On Friday? 

A On Friday, late Friday. And then we had to 
work some that evening and then the next morning to 
just get it reproduced and formally signed by me. 

And I had — Ed Knight had been the person who a 
couple of times had called and said how does it stand 
and whatever. They were obviously very eager to get 
the report because they knew at that point that 
Bentsen was going to testify the following week. 

And that evening I called him to say I 
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can’t give you the full report but I can summarize 
the analysis that -- sort of the end result of our 
analysis and so, you know, I told him at that point 
that our analysis did not reveal any violation of the 
standards of conduct by Altman, Jean Hanson or Josh 
Steiner, that it did reveal probable violation by one 
other person but who had retired and was no longer 
subject to the standards of conduct. 

Q And you did this over the phone? 

A Right. 

Q Were you referring to the report that you’d 
put together? 

A Right, that was our analysis — I was 
referring to our analysis that we were going to 
provide him the following day. 

Q You had already signed the report at that 
point, though, is that right? 

A Well, I hadn’t signed it because it was -- 
but I had reviewed it and signed off on it in the 
sense that okay, this is it, now we’ve got to 
reproduce it and get it all squared away and 
proofread and all that before 1 could - 1 wanted to 
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actually sign it and then deliver it over there. 

Q And when was the report publicly released? 

A We did not release the report. And I 
think - if I’m correct, my recollection is it was 
either that afternoon or the next day that they 
released it. We didn’t do it. 

Q ’’That afternoon" meaning Saturday? 

A Saturday, yeah. They may have released it 
that day, I’m not sure. 

Q Is there any reason why the OGE who 
prepared the report didn’t release it to the public? 

A Yes, because we viewed this as providing, 
you know, our analysis to the Secretary at his 
request, so we didn’t feel it was appropriate for us 
to make that public, or in other words, it was his 
call. We were providing the report to him and it was 
for him to decide whether to release it or not. 

Q You said that Ed Knight called you a number 
of times. Was that leading up to the completion of 
the report or how much contact did you have with Ed 
Knight during the process, getting the analysis 
ready? 
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A Only one time did he come over in person, 
right at the beginning of the process, to just — I 
think to establish that he was the liaison here if we 
needed to have any contact with the Secretary’s 
office and to emphasize that the Secretary felt it 
was very important to get this done in a very prompt 
fashion. 

Q What was your reaction to that? 

A That it was business as usual. 

Q You were comfortable with that? 

A Yeah. It was what you would expect, that 
they wanted to let us know and obviously we weren’t 
going to call if we had some problem or something, we 
wouldn’t want to call Secretary Bentsen himself, so 
we knew this was kind of the designated hitter, so to 
speak. And secondly, it was — we would expect them 
to want us to do our work very promptly because this 
issue was in the press and everything and they would 
like to bring it to a conclusion one way or the 
other. Obviously they wanted a particular 
conclusion, but nevertheless it was, I think, from 
their standpoint to get on with it was still 
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important. 

Q And when you say "they wanted a particular 
conclusion,” what are you referring to? 

A Well, I mean I feel sure that the Secretary 
was, you know, would like to have wanted to believe 
that his people hadn’t violated the code of conduct 
or hadn’t been involved in any other misbehavior. 

And of course our report was focused just on the code 
of conduct, and as we emphasized in our analysis, you 
know, we weren’t speaking to any of the other 
statutes and other things that someone might be 
guilty of violating, but it was just narrowly focused 
on the standards of conduct. 

Q And did you or anyone at OGE give Treasury 
a — an analysis previous — or any kind of analysis 
about the report previous to the phone conversation 
you had Friday night? 

A No. 

Q During any of your phone conversations with 
anyone at Treasury at the time leading up to the 
production of the report, did anyone try to solicit 
information about the report or its contents? 
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A No. 

Q How many times would you say during the 
week up to the final completion of the report that 
you received calls from people at Treasury? 

A 1 think just a couple that I received from 
Ed Knight. 

Q And — 

A The meeting where he came over in person 
was earlier. It was kind of near the beginning of 
the process. 

Q And each time were the substance of the 
calls the same every time you called? Were they 
similar? 

A Right. 

Q Were they all related to the timing of the 
report? 

A There was one in going back over, I had a 
note of a discussion and 1 can’t remember now without 
looking at it, it was not having to do with the 
substance of the report but it was -- what the hell 
was it. It was something more than just the timing, 
but it was not — he was not — 1 mean, he understood 
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from that first visit that we would not be discussing 
the substance of what we were doing with him until we 
completed the report. 

Q Do you know or have you ever heard that 
Department of Treasury or general counsel’s office 
were supplied with draft copies of the reports 
prepared by Treasury OIG in connection with the 
preparation of the OGE report? 

A No, I wasn’t aware of that. Let me make 
sure. This is like work that Treasury IG did, report 
drafts or whatever was supplied to the Treasury 
office of general counsel? 

Q Correct. Have you ever heard that? 

A Well, I know — 1 mean, actually 1 didn’t 
know this until we started the review, that the 
one - somebody from OGC Treasury had been assigned 
to the Treasury IG to assist in this investigation, 
and I can’t tell you exactly when 1 became aware of 
that, but it was after we had submitted the report 
that I was even aware that that took place, so — 

Q Do you have any reaction to that? 

A It’s common that - in fact, I think we in 
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responding to either Congressman Canady 1 believe it 
was, he had asked a similar question and we pointed 
out that there were five IGs that rely on the general 
counsel in that agency to provide the legal advice. 

The others have their own in-house counsel. But 
there was a study done on that 1 think by GAO and 
they concluded that it didn’t matter, but I can’t — 
you know, I have no judgment one way or the other as 
to whether there was any problem or what — whether 
information went into — from the IG to the office of 
general counsel at Treasury or from there to 
somewhere else. That, 1 have no information. 

As I say, I didn’t even — I wasn’t even 
aware that someone from the office of general counsel 
was part of the IG’s team until after the fact. 

Q How was that brought to your attention? 

A Well, the most recent time that I can 
remember thinking about it was, you know, back this 
summer when we were preparing our replay to 
Congressman Canady, because he asked something 
specific about it. Before that, I can’t tell you 
when 1 — I don’t have a recollection of being told 
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or talking about it before that. I may have been, 
though. 

Q Well, in the course of this deposition if 
it comes to you in your memory, if you can just let 
me know, please. 

A Okay. 

Q You can only remember what you remember. 

A Right, right. 

Q Other than the June 20 and July 1 1 and July 
25th contacts with Mr. Cutler or people at the White 
House, did you or anyone else at OGE have any other 
contacts with anyone at the White House during this 
time period? 

A Pertaining to — and pertaining to 
Whitewater? 

Q Correct. 

A I really can only speak for myself. I 
don’t know that anyone else did, although in — and 
you’re deposing Jane Ley this afternoon. Jane was 
the person in our staff that was the primary liaison 
with the White House across the board. And so, you 
know, there were -- we really viewed our role there 
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1 as being an important — having a very important 

2 prophylactic role in making sure the White House was 

3 apprised of any code-of-conduct types issues or 

4 restraints that we thought might impact whatever was 

5 going on at the time that we knew about, so Jane 

6 played that role. 

7 I know for a fact that she didn’t discuss 

8 any substance of our report with anybody at the White 

9 House, but whether or not there were conversations 

10 where somebody at the White House was asking her, you 

1 1 know, how is it going or how much longer is it going 

12 to take you to get it done or something like that, 

13 that, I don’t know. 

14 MR. O’CALLAGHAN: Off the record for just 

15 30 seconds. 

16 (Discussion off the record.) 

17 BY MR. O’CALLAGHAN: 

18 Q Back on the record. 1 just have a couple 

19 more questions and I’ll be wrapping up. Mr. Potts, 

20 did you or anyone else have any contact with 

21 Secretary Bentsen during the course of the time 

22 period July 1 through July 30 with regard to the 
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1 review you were conducting and investigations being 

2 conducted by RTC 1G and Treasury IG? 

3 A I did not, and to my knowledge, no one on 

4 my staff did. 

5 Q Did you or anyone on your staff have any 

6 contacts with any Treasury officials other than 

7 people in Treasury IG’s office? 

8 A Other than what I described like on the 

9 telephone calls from Ed Knight, no. 

10 Q Did you have - did you or anyone on your 

1 1 staff have any contact with anyone at the Resolution 

12 Trust Corporation during that time period? 

13 A I didn’t, and nor to my knowledge did any 

14 of the staff. 

15 Q And just for clarity, other than people at 

16 the IG’s office. 

17 A Right. 

18 Q When you received the report or the report 

19 of the investigation that was conducted in relation 

20 to the report that OGE finally published, did the 

21 report become — was it a single report or did you 

22 receive a separate report from the Treasury inspector 
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general’s office and Resolution Trust Corporation’s 
inspector general’s office? 

A My recollection is it was one report. 

Q And did either one -- 

A It was in -- I mean, you know, it was 
several volumes because we had all the transcripts 
and everything else. 

Q Did each one of those agencies play an 
equal role in conducting the investigation or did one 
agency have a lead role? 

A My impression is that the Treasury IG 
played a heavier role than the RTC IG, but I don’t 
know exactly how that worked. 

Q And what’s the basis of your understanding? 

A It just seemed like the first conversations 
that we had were with the Treasury IG. And, of 
course, it was the Secretary of the Treasury that was 
requesting it, so it seemed to me that that was kind 
of what the Secretary — or what we understood, and 
made our first contact with Treasury IG to move 
forward with the investigation. And it was — 
although some of the people like Altman had a dual 

78 

role, they had some responsibilities with respect to 
RTC, it was primarily — their primary role was for 
Steiner, Hanson, Altman, were as employees of 
Treasury. 

So I just assumed that IG at Treasury would 
take the lead role in doing the investigation. 

Q Did OGE initially approach Treasury IG or 
did Treasury IG initially approach OGE? 

A I’m not absolutely certain. Again, the 
impression I have is that after getting the letter 
and everything and realizing there was this 
confusion, seemed to be confusion about our role, 
that we made the initial contact with Treasury IG. I 
think we made sure that they had received their 
instructions within Treasury that they were going to 
do the investigation and then we made the contact to 
discuss with them what sections of the code of 
conduct might be implicated, and we had already 
started working on questions that had to be asked to 
develop the facts and so on. 

Q And in any of your discussions, though, 
with Mr. Cutler or anyone at the White House, did 
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anyone ever relate to you that they did not have an 
intention to take testimony in connection with their 
investigation of these contacts? 

A No, I didn’t know there was any limitation 
at all placed on the instructions to the IGs to 
investigate. 

Q No. I’m sorry. With regard to the White 
House counsel’s investigation, I’m wondering if it 
was ever characterized to you that in the course of 
their investigation, that they didn’t have an 
intention to conduct testimony. 

A Oh, no, I didn’t -- I didn’t even — prior 
to that conversation, 1 didn’t know that they were 
doing what you would characterize as an 
investigation. I just, you know, thought they 
obviously were going to follow it very closely. 

Q That was July 25? 

A Right. 

Q Before that, you didn’t know about the 
mechanics of any kind of review investigation that 
might have been conducted? 

A Right. And 1 wasn’t informed of what the 
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mechanics were then, other than this statement that I 
put in my notes about they had reviewed some 
transcripts. 

Q You spoke with Mr. Cutler on June 20, you 
said earlier he called you. Actually — 

A I think June 20, that was — I think we had 
a meeting over at the White House, that was on 
something other than Whitewater. 

Q Okay. 1 wanted to make that clear from my 
notes. 

A Right. 

MR. O’CALLAGHAN: I have no further 
questions at this time. 

MR. PORTNOY: We would like to take about 

two minutes to confer and then we’ll come back. 

(Recess.) 

EXAMINATION 

BY MR. PORTNOY: 

Q Back on the record. Good afternoon, 

Mr. Potts. My name is Jim Portnoy and I’m counsel 
for the Democratic senators of the Special Committee, 
and I’ll be asking you a few follow-up questions. 
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With me also is Neil Kravitz, who is principal deputy 
counsel. 

How long is your term as director of the 
Office of Government Ethics? 

A Five years. 

Q And you are confirmed by the Senate? 

A Correct. 

Q By which President were you first 

appointed? 

A George Bush. 

Q And I believe you testified that prior to 
your tenure as director, you were in private law 
practice? 

A That’s correct. 

Q Is this your first government position? 

A Except for service in the Army. 

Q Lo these many years ago? 

A Right. 

Q Is the Office of Government Ethics what 
would commonly be called an independent agency? 

A By technicality, it is called a separate 

agency rather than independent agency but that’s the 
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terminology that’s used in the statute, that it’s a 
separate, executive branch agency.. 

Q You don’t come under the direct supervision 
or authority of any other official of the executive 
branch, do you? 

A That’s correct, except in the general sense 
that all of us work for the President, I guess. 

Q And you serve a fixed term of five years? 

A Correct. 

Q You don’t serve at the pleasure of the 
President? 

A Actually, a very good question, which there 
are a lot of arguments about. I mean, because the 
statute which created us was the result of a 
compromise, and the very name, the fact that we are 
not an independent agency but a separate agency was a 
compromise so as not to create any implication that 
the powers of the President were impaired. Likewise, 
whereas in a lot of agencies the term of years 
specifically says to serve a term of years and goes 
on to say may not be removed except for good cause or 
something like that, it’s silent as to grounds for 
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removal. 

So we’ve had discussions, academic though 
they may be, about whether the failure to specify any 
grounds means that the President’s power to remove is 
unfettered or whether there is an implication that 
you have a five-year term means that he can’t remove 
the director unless he has a reason. 

Q To your knowledge, has a President ever 
tried to exercise authority to remove a director of 
the Office of Government Ethics? 

A Not to my knowledge. 

Q Is it the agency’s position that your term 
is five years? 

A Absolutely. 

Q You testified earlier that OGE is not an 
investigative agency? 

A Right. 

Q You have no investigators on staff? 

A Correct. 

Q And other than with respect to financial 
disclosure matters, you have no authority to initiate 
independent investigations; is that correct? 
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A There are -- there’s sort of some powers 
that -- I don’t know how you would describe them, 
residual or whatever, but let me sort of describe and 
I think the answer is we still — we would probably 
not ourselves do the investigation, but if, for 
example, someone at the Department of Agriculture 
engaged in, let’s assume for the sake of argument, 
flagrant conduct in violation of the standards of 
conduct and for whatever reason the department 
refused to take any action, we do have authority to 
step in in that situation and initiate a proceeding 
pointed towards some sort of — the action by us 
would be a finding that some action should be taken. 

MR. O’CALLAGHAN: Off the record for a 

second. 

(Pause.) 

BY MR. PORTNOY: 

Q Has OGE ever exercised that authority? 

A We have not. And let me add that the 
example I gave was for an individual but it could 
also be systemic. In other words, it could be a 
problem that an entire agency had, not just for an 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


382 


85 

individual. 

Q So putting aside financial disclosure 
matters, would it be fair to say that OGE has never 
initiated an investigation? 

A That’s correct, right, because we don’t 
conduct them, right. 

Q Do you provide advisory opinions in some 
fashion? 

A We publish opinions which for the most part 
interpret and define the standards of conduct. 

Q Do your authorizing statute or regulations 
provide for agencies to address inquiries to you 
regarding the applicability or the interpretation of 
the ethics rules? 

A Right. That’s the way the system is set 
up, and we — there’s an ongoing dialogue between 
ourselves and the ethics officials throughout the 
executive branch. 

Q Would it be fair to characterize your role 
in the investigation under discussion in the nature 
of rendering an advisory opinion to the Secretary of 
the Treasury? 
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A That’s pretty close. I mean, what we have 
described it as, is our analysis of the facts 
developed by the inspector generals with respect 
to — or regarding whether those facts disclosed any 
violations of the code of conduct by the Treasury 
officials. 

Q Would it also be fair to say that the only 
reason OGE became involved in this matter is because 
Secretary Bentsen requested that you do so? 

A It was not only because he requested it, 
but it was more specifically because his DAEO was 
allegedly involved in the matters at issue, and 
therefore was not able to perform his normal 
function. 

Q But to simplify my inquiry, OGE would not 
have become involved in this investigation had the 
Treasury Department not asked you to? 

A That’s correct. 

Q And that request came first in March of 
1994 ? 

A Correct. 

Q I believe you testified that the only 
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specific request you received was the March 3, 1994 
letter from Secretary Bentsen? 

A That’s correct. 

Q Did you receive any other explanation as to 
why Secretary Bentsen or the Treasury Department 
wanted OGE’s assistance? 

A Not prior to receiving the letter. 

Afterwards, of course, there were discussions between 
my staff and officials at Treasury as to what 
prompted this. 

Q What kinds of things prompted Secretary 
Bentsen to seek your assistance? 

A And again, these were not conversations I 
had, but what was reported to me was that they were 
in a position where Dennis Foreman was possibly 
implicated. And so his normal source of advice on 
this subject was, you know, somewhat tainted, he’d 
have a personal interest obviously in clearing 
himself. And since this had received so much 
publicity and whatever, he wanted to have as 
independent and authoritative an analysis of the 
situation as he could get, so that’s why he was 
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calling on us. 

Q And was it your understanding that 
Secretary Bentsen needed an independent and 
authoritative analysis in order to make personnel 
decisions, for example? 

A That was certainly part of it, sure. 

Q When Secretary Bentsen asked you through 
this letter and through subsequent conversations 
between the staffs at the Treasury Department and OGE 
to undertake this investigation, were any limits 
placed on your investigation? 

A Well, first of all, we weren’t doing the 
investigation. We were going to do the analysis. 

There were no limits placed on our role, other than 
you might say the ones we imposed on ourselves to 
make it clear that the lGEs were going to do the 
factual investigation and we would do the analysis. 

Q You testified earlier, I believe, that you 
directed the IGs by giving them questions to ask and 
suggesting factual information that they needed to 
obtain. 

A Correct. 
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Q Did anybody in the Treasury Department or 
the Administration in any way suggest that there were 
subjects of inquiry that you should not pursue? 

A No. 

Q Were there any categories of violations 
that anybody in the Treasury Department or 
Administration indicated you should not consider? 

A No. 

Q Did anybody suggest to you in any way what 
conclusions you ought to reach? 

A No. 

Q In March of 1994, what was your 
understanding with respect to the pace at which 
Secretary Bentsen wanted the investigation and report 
completed? 

A Only that he was eager to, you know, have 
it done promptly, but we had to make it clear pretty 
soon after that, that that was not going to happen 
and that we had no control over when the 
investigation by the IGs could proceed and then 
therefore our analysis could take place, because of 
the ongoing investigation by independent counsel Bob 
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Fiske. 

Q I’ll come to that in a second but just to 
go back one step, did Secretary Bentsen impose any 
kind of firm time limit? 

A No. 

Q You just stated that your ability to 
oversee the investigation and conduct your analysis 
was impeded by the ongoing investigation by 
Independent Counsel Fiske? 

A Correct. 

Q Whose idea was it to contact Mr. Fiske and 
inquire whether he had any objection to your pursuing 
the investigation or report? 

A It was ours. 

Q Did the Administration in any way suggest 
to you that you should confer with the independent 
counsel? 

A No. 

Q And just to be absolutely clear, did 
Secretary Bentsen or anyone in the Administration 
suggest that your investigation and report ought to 
be delayed until the independent counsel finished his 
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investigation? 

A No. 

Q Now, again with respect to time limits, 
following the completion of the portion of the 
independent counsel’s investigation that was delaying 
your investigation and report, I believe Secretary 
Bentsen contacted you again? 

A Secretary Bentsen? I don’t think — no, 1 
don’t think I had any contact with — 

Q Just let the record reflect that I’m going 
to show the witness a letter from Lloyd Bentsen to 
Stephen Potts dated June 30, 1994. And it doesn’t 
have a Bates number, which almost certainly means 
that it was part of the OGE production. 

(Witness reviewed the document.) 

A I forgot all about this. Right. Yes, 1 
reviewed the letter and it does refresh my memory now 
that we received that letter shortly after June 30 
from Secretary Bentsen. 

Q And 1 would ask you also just to review the 
last paragraph of that letter. Does that indicate 
that Secretary Bentsen has a preference as to how 
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fast the investigation be concluded? 

A Right. We understood that there were going 
to be Congressional committee hearings and he wanted 
to have our analysis prior to his testimony. 

Q But there’s nothing in the letter or in any 
other conversation you had with Secretary Bentsen 
that you would consider a firm deadline; is that 
correct? 

A No, and we made that clear. We responded 
to the Secretary and said that, you know, we couldn’t 
guarantee that we would complete our work in time for 
that hearing. 

Q And was it your position that the integrity 
of your work was more important than the timing of 
its completion? 

A Absolutely. 

Q So you would not have considered your 
investigational report complete before you felt that 
it was actually complete? 

A Correct. 

Q Do you know — strike that. 

Did you in any way communicate with the 
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1 inspector generals’ offices regarding your view that 

2 the investigation should remain open until it was 

3 complete? 

4 A I’m not sure we expressed it in those terms 

5 and I didn’t have any conversations personally. But 

6 I know the instructions to my staff and in the 

7 contact to the IGs was that we expected them to be 

8 extremely thorough and take whatever time was 

9 necessary to get the job done, but you know, move on 

10 it expeditiously. And there were a few instances 

1 1 where they came back to us with the transcript of 

12 testimony and upon our review, we felt like their 

13 questioning of the witness had been incomplete and we 

14 asked them to go back and ask additional questions, 

15 which they did. 

16 Q So the time frame, although compressed, 

17 allowed you adequate time to question witnesses again 

18 if you deemed that necessary? 

19 A It was done. 

20 MR. O’CALLAGHAN: I’m sorry, you weren’t 

21 questioning witnesses, though, right, just so it’s 

22 clear. 

94" 

1 MR. PORTNOY: I beg your pardon. 

2 THE WITNESS: The IGs, right. 

3 BY MR. PORTNOY: 

4 Q To clarify, allowed you to direct the IGs 

5 to take additional testimony. 

6 A To request them. They didn’t work for us, 

7 but we were in a very cooperative mode. 

8 Q Is it your view that the inspector 

9 generals’ offices understood that although there may 

10 have been outside forces that wanted this 

1 1 investigation complete, that they were to take as 

12 much time as they needed in order to do a complete 

13 and thorough job? 

14 A I think they understood that because we 

15 were — because, you know, we were reviewing the 

16 transcripts and where we had questions that we 

17 thought they should ask, you know, we would get back 

18 to them and say we really think in order to do our 

19 analysis, we need these additional questions 

20 answered. And 1 don’t know of a case where they 

21 failed to go back and ask those additional questions. 

Q Were there any witnesses that you wished to 
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see or your staff wished to see interviewed that the 
inspector generals’ offices declined to interview for 
any reason? 

A No. 

Q Were there any witnesses who -- strike 

that. 

You just stated that you did not view the 
inspector generals’ offices as working for you. 

A Right. 

Q So did you play any role in determining 
what personnel they would assign to the 
investigation? 

A Not to my knowledge. 

Q Or the resources they would devote to it? 

A No. 

Q Are you aware of any person or entity 
outside of the inspector generals’ offices themselves 
that in any way determined what resources or 
personnel they devoted to their investigation? 

A I’m not aware of any. 

Q At any time during your dealings with the 
offices of the inspector generals or inspectors 
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general, I suppose, did you have any concern 
whatsoever that the independence of the investigation 
was compromised by virtue of the personnel involved 
on behalf of those offices? 

A I was receiving transcripts as they were 
being produced and delivered to us and was reading 
them, and based on what I was reading, I was very 
comfortable that they were doing a very thorough job. 

Q Just to be specific, was there ever any 
indication to you that the independence of their 
investigation was compromised in any way? 

A No, there was not. 

Q During the earlier questioning, the name 
Francine Kemer arose. Am I correct that Ms. Kemer 
was affiliated with the inspector general’s office at 
the Department of Treasury? 

A That’s correct, my understanding was she 
was part of the office of general counsel staff at 
Treasury, but then was assigned to work on this 
investigation with the inspector general. 

Q During the course of the investigation and 
reporting period, did you become aware that 
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Ms. Kemer had this potentially dual role? 

A 1 was not aware of it until later, 1 mean 
after our report, I learned about the fact that — I 
mean, I didn’t know who Francine Kemer was until 
after we had submitted our report. 

MR. O’CALLAGHAN: 1 believe he already 
testified to that earlier, the question was asked. 

BY MR. PORTNOY: 

Q You also 1 believe corresponded with a 
member of Congress on this subject? 

A Yes, just in July of this year. 

Q Let the record reflect that I am showing 
Mr. Potts a letter dated August 4, 1995 from 
Mr. Potts to the Honorable Charles T. Canady, 
chairman of House Judiciary Committee Subcommittee. 

MR. O’CALLAGHAN: What’s the date on that? 

MR. PORTNOY: I believe I said August 4, 

1995. 

MR. O’CALLAGHAN: Okay, sorry. 

BY MR. PORTNOY: 

Q Do you recognize that document, sir? 

A Yes, I do. 
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Q Is that the document that you sent to 
Mr. Canady? 

A It is. 

Q And does that document reflect OGE’s 
analysis of the propriety of Ms. Kerner participating 
in the investigation? 

A It does. 

Q What was your conclusion? 

A We really had no reason to have a problem 
with it. 

Q And today, sir, is there any reason that 
you would have changed your conclusion? 

A There is not. 

Q Were you aware, sir, that Secretary Bentsen 
received a draft copy of the OGE report on the 22nd 
of July? 

A I’m not aware and 1 don’t see how it’s 
possible, because there wasn’t a draft report on the 
22nd of -- we didn’t have — 

Q 1 beg your pardon, I meant of the 
inspectors generals’ reports to you. 

A Oh, their report, I’m sorry. 
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Q I beg your pardon. 

A No, I'm not aware of that. I hadn’t heard 
that. 

Q So you played no role in determining 
whether that should or should not occur? 

A Right. 

Q I believe you testified earlier that during 
the course of the investigation you became aware that 
the White House in some fashion had received copies 
of the deposition transcripts? 

A Right. 

Q Do you have any knowledge as to who decided 
to transmit those transcripts to the White House? 

A I do not know. 

Q Were you consulted in advance? 

A You mean about whether they should be -- 
no, no. 

Q Putting aside for the moment concerns about 
the investigation itself, is there any reason 
external to the investigation that you can think of 
that the White House should not have had access to 
transcripts of depositions from this investigation? 
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A I’m not sure I understand. 

Q Let me go at it the other way. Do you have 
any reason to believe that the fact that the White 
House received copies of these deposition transcripts 
impeded, interfered with or affected your 
investigation and report in any way? 

A As far as our analysis that we provided to 
the Secretary, 1 am positive it didn’t impact on 
that. 

Q So at least for the purposes of the 
investigation, you have no concern about the fact 
that these transcripts were transmitted to the White 
House? 

A Well, insofar as our analysis that we 
provided Secretary Bentsen, it’s not relevant to that 
because we didn’t have anything to do with it, it 
wasn’t a factor at all in the analysis, where we were 
talking about the behavior of Treasury officials. 

Q Just one more area of inquiry, sir. You 
indicated that you had a series of conversations with 
Mr. Knight? 

A Right. 
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Q Who, l believe, is executive secretary to 
Secretary Bentsen? 

A Correct. 

Q You stated that you believed his call for 
promptness was business as usual? 

A Correct. 

Q So it was — it’s been your experience that 
everyone in the government always wants everything 
right away? 

A Correct. 

Q You didn’t see anything unusual about that, 
did you? 

A No, 1 was — it was what 1 would expect. 

Q You didn’t see that as in any way an 
attempt to limit your investigation, did you, sir? 

A No. 

Q You also said that Mr. Knight understood 
from his first visit that neither you nor your staff 
would have any substantive discussions with him 
regarding the content of your report? 

A Correct. 

Q Did Mr. Knight have any objection to that 

102 

limitation? 

A I don’t recall that he objected. He seemed 
to accept it and understand. 

Q And in his subsequent dealings with you, 
did he respect that limitation? 

A He did. 

MR. PORTNOY: That’s all I have. Thank 

you, sir. 

MR. O’CALLAGHAN: I have a couple of 
follow-up questions. I’ll try to be as quick as 
possible. I don’t want to take up too much of your 
time. 

EXAMINATION 

BY MR. O’CALLAGHAN: 

Q Just to follow up on Mr. Portnoy’s 
questions, some of the issues, he asked you whether 
or not OGE would have looked into the possible 
improper contacts between the White House and 
Treasury officials, the report that OGE produced, was 
it July 30, 1994? 

A Right, right, that’s when we submitted our 
report. 
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Q OGE wouldn’t have gotten involved unless 
Secretary Bentsen had requested their involvement and 
you said yes, that that was true; is that right? 

A That’s right. 

Q Did anyone else request OGE to get involved 
in reviewing the events that transpired? 

A No. 

Q Why don’t you take a look at what’s been 
Bates stamped 05409 and 05410. It’s a letter on OGE 
letterhead, I believe signed by you. If you could 
take a look at the second page. 

A It is, right. 

Q And you’ve got a cc to Lloyd Cutler, 
counsel to President, cc on Jean Hanson, general 
counsel, Department of Treasury and to R. Kusinski, 
director of office of the ethics, Resolution Trust 
Corporation. In the second paragraph, it reads "Your 
letter asked for OGE’s review and advice as to 
whether a meeting between three White House officials 
and Roger Altman, interim chief executive officer of 
the Resolution Trust Corporation (RTC) and deputy 
secretary of the Treasury violated any guidelines of 
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government ethics, regulations or law." 

Then you go on to say "various sections of 
Title 3 CFR entitled 12 CFR cited in your letter as 
possibly being applicable to this matter." 

Did Congressman Leach request that the OGE 
conduct an investigation into this matter? Does this 
refresh your recollection? 

A Actually, I don’t -- the way we 
characterize it, and 1 don’t recall exactly without 
seeing Congressman Leach’s letter, but the way we 
talk about it, it says your letter asks for "OGE’s 
review and advice" rather than an investigation. So 
maybe they were more knowledgeable in usual letters 
coming down to ask us to investigate and then we 
always have to go back and say we don’t investigate, 
but we can give you advice about what the rules were 
that are possibly implicated, et cetera. 

Q Was this request similar to the request 
that was made by Secretary Bentsen? 

A It was similar in that it covers the 
same ~ the same subject matter, but it is a little 
different in that they were — it’s been a while here 
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so - 

Q Take your time and review the document. 

A Okay. 

(Witness reviewed the document.) 

In the letter, we went on to explain, as we 
had to Treasury when we first got Secretary Bentsen’s 
letter, that we didn’t do the investigations but in 
this case we were responding to Congressman Leach 
after we had already gone through that drill with 
Treasury. And so we explained that to him, that you 
know we’ve gone through that, that OGE staff was 
meeting with the IG offices at Treasury and RTC, so 
we were sort of laying all that out for him. 

And also saying that we were -- this was 
all preliminary to something we were going to do in 
the future because we were putting any action by us 
in abeyance until we were notified by independent 
counsel that they had completed their part in the 
investigation. 

Q I guess my simple question is, and it was 
kind of in response to your reply earlier, would a 
request by, say, Mr. Leach or anyone else in 
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Congress, could that have spurred OGE to do a review 
of the actions that occurred? 

A We would certainly have responded. We do 
respond to any Congressman or Senator’s request for 
this kind of review, so — and we also noted 1 think 
in here that someone — let’s see. Oh, that at least 
one member of Congress had contacted the 1G at 
Treasury to ask for an investigation, so it might 
very well have been that we would have — all of that 
might have played out, that if the IG had responded 
to that other Congressman by saying okay, we’re going 
to go ahead and conduct it and then Leach had, as he 
did, asked us to cooperate with the IG, we would have 
done so and provided advice. 

It probably wouldn’t have been in exactly 
the same context and maybe not the same intensity, 
because they — you know, it’s kind of hard to figure 
out how it would have played out. Maybe they would 
have — if the IGs had been doing it and they had run 
into the problem with Dennis Foreman and then they 
might have come back and asked us to play a more 
significant role. 
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Q This was kind of a unique situation and you 
may have given review and advice to the House just 
like you did to the Department of Treasury? 

A That’s right. 

Q That’s all I was trying to clarify. I 
wasn’t very effective in asking my questions, 1 
apologize. 

Did you ever provide the inspector 
general’s office of the RTC or Treasury with the 
schedule of when you would have liked their report 
delivered to OGE, either verbal or written? 

A No. Not a specific date. We were all — 
both OGE and the 1G shops were aware that we really 
should move this very promptly, because Secretary 
Bentsen and others were going to face having to 
testify before Congress. 

Q And Mr. Portnoy had asked you whether you 
were aware that a draft copy of the report produced 
by the inspector general’s offices of RTC and 
Treasury, asked you if you had been aware of whether 
or not a draft of that report had been delivered to 
Secretary Bentsen prior to — 
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A To the issuance of our report. 

Q Correct. Now that you’ve been apprised of 
that, do you have any reaction to that? Do you think 
that was proper for him to receive a copy of those 
drafts? 

MR. PORTNOY: 1 would just like the record 

to reflect whether you’re asking him for some sort of 
official ethics opinion or just an informal — his 
informal view as an individual. 

BY MR. O’CALLAGHAN: 

Q Personal opinion right now. 

A 1 mean, I haven’t analyzed it in terms of 
anything. Thinking about it, I would prefer that it 
had not been done. It seems to me, just if I had 
compared it, 1 would not have expected anything. And 
I am very proud of the fact that OGE has a very 
strong record of not having information leaked out of 
our office. And so, you know, if I were the IG, I 
would have been concerned that information like that 
was leaked out while my investigation was ongoing. 

Q And can you identify any specific concerns 
you would have about that, like why is that 
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troubling? 

A Well, I think any time you’re conducting an 
investigation, you don’t want — while it’s ongoing, 
you don’t want information of what some people have 
testified to, for example, to be leaked out so that 
other people that might be questioned later, you 
know, get the benefit of knowing what somebody else 
said on the record, that kind of thing. 

Q Do you think it’s surprising that they gave 
a draft of this report to Treasury or people who 
might have been subject to the investigation or may 
have gotten access to this information? 

A 1 would not have expected it to happen, no. 

Q Would you have expected to have been 
notified of them transferring this information to 
Treasury before they did it, to notify you about 
that? 

A Well, depends on the state of their 
conscience, 1 would expect. If they had a feeling 
they were doing something they shouldn’t have been 
doing, I would expect them not to let me know. 

Q And as far as your knowledge of the code of 

1 10 

ethics and standards of ethics as director of the 
Office of Government Ethics, could you give an 
opinion as to the propriety of the transfer of that 
kind of information from draft IG report to the 
Treasury? 

A I really don’t have all the facts so I 
don’t really think I’m in a position to give you an 
opinion. 

Q I didn’t expect you to, but I had to ask 
you the question. 

A Right. 

Q I would like to have you take a look at the 
document which bears no Bates stamp because it didn’t 
have one when we received it. It’s from the 
Department of Treasury, a one-page dated July 22, 

1994, addressed to Mr. Stephen D. Potts. It’s signed 
by John J. Adair, J as a middle initial, inspector 
general, Resolution Trust Corporation, and Robert P. 

Cesca, deputy inspector general. Department of 
Treasury. 

Have you ever seen this document before? 

A I’m sure I have. 
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Q Do you recall when you first saw it? 

A I don’t, but actually there’s a date up at 

the top, July 22, 1994, so it was toward the end of 
the -- this process of giving the report to Secretary 
Bentsen. 

Q In the letter, the first sentence reads "On 
March 3, 1994, Lloyd Bentsen, Secretary of the 
Treasury, requested the Office of Government Ethics, 

OGE, to conduct an investigation to determine the 
ethical propriety of contacts made between officials 
of the Resolution Trust Corporation, RTC, the 
Treasury Department and the White House with respect 
to RTC’s work with Madison Guaranty Savings and Loan 
Association." 

Do you agree with the characterization that 
I just read back to you, that OGE was requested to 
conduct an investigation to determine the ethical 
propriety of contacts made between officials of the 
RTC, Treasury Department and the White House? 

A 1 think that’s a pretty fair 
characterization of what Bentsen’s March 3 letter 
said, yes. We didn’t think - we thought that was — 

112 

you know, there was a little misunderstanding on the 
Secretary’s part about us - 

Q The investigative aspect? 

A Right, the investigative aspect. 

Q But as far as the three — any of these 
that you were reviewing would be RTC, Treasury 
Department and the White House; is that correct? 

A Right, although — well, our focus was on 
the Treasury officials. In other words, we made it 
clear that we were not rendering any opinion on the 
propriety of conduct by the White House officials. 

Q Okay. I just wanted to make that clear 
because it doesn’t appear like that in this letter. 

A Right, exactly. 

Q We’re here to get the facts. 

A Exactly. 

MR. O’CALLAGHAN: I have no further 
questions. 

MR. PORTNOY: I just have one very brief 

one. 

EXAMINATION 

BY MR. PORTNOY: 
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Q You’ve discussed some unease at the fact 
that Secretary Bentsen received a draft of the lGE’s 
report of July 22. 

A Right. 

Q Do you have any reason to believe that the 
conveyance of that draft report to Secretary Bentsen 
in any way affected either the investigation or the 
report that you drafted? 

A I do not. 

MR. PORTNOY: Thank you, sir. 

MR. O’CALLAGHAN: Off the record. 

(Whereupon, at 12:30 p.m., the deposition 
was concluded.) 
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PROCEEDINGS 

Whereupon, 

PATRICIA M. BLACK 

was called as a witness and, having first been duly 
sworn, was examined and testified as follows: 
EXAMINATION 
BY MR. CHERTOFF: 

Q Ms. Black, if you would just spell your 
full name for the court reporter. 

A Patricia, P-a-t-r-i-c-i-a, M., Black, 

B-l-a-c-k. 

Q Ms. Black, before we proceed, let me just 
give you some general ground rules that we’re 
following in all the depositions. You understand 
that this deposition is being conducted pursuant to 
Senate Resolution 120, which establishes a special 
committee to investigate Whitewater Development 
Corporation and certain related matters. 

One portion of that resolution specifically 
authorizes an investigation and public hearings into 
whether the report issued by the Office of Government 
Ethics on July 31, 1994, or related transcripts of 


deposition testimony were improperly released to 
White House officials or others before their 
testimony to the Banking Committee last year, or were 
used to communicate to White House officials or to 
others confidential RTC information related to 
Madison Guaranty Savings and Loan Association or 
Whitewater Development. That’s what the focus of 
today’s deposition will be. 

How did you learn about this deposition? 

Did you receive a subpoena or request directly, or 
were you informed by someone at the agency? 

A First I was informed by my counsel, Fred 
Gibson, that my deposition was likely; and then I 
believe we got a letter to that effect faxed to us 
last Friday? 

MR. GIBSON: It was October 6, I believe. 

BY MR. CHERTOFF: 

Q At some point before today, have you been 
asked to produce documents in your possession related 
to the subject matter 1 have described to you to the 
RTC for purposes of having them furnish it to the 
committee? 
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A No, we have not. We furnished documents 
directly to the committee. 

Q When you say "we," you mean — 

A The RTC inspector general’s office and 
those included my personal files. 

Q So anything you had in your personal files 
that was relevant to the subject matter, as 1 have 
described it to you, you turned over to the RTC IG 
for purposes of having them furnish the documents? 

A I am counsel to the RTC IG. 

Q Yes. When 1 say "them," I mean the 
institution, the office. 

A The office, yes. 

Q This deposition is in anticipation of a 
public hearing to be held, I guess, commencing either 
later this month or at the beginning of November, and 
there’s a pretty fair likelihood you will be asked to 
testify at the hearing. 1 can’t tell you for sure 
one way or the other. As you know — I’m sure you’ve 
been through depositions before on one side of the 
table or another - you’ll be testifying under oath. 

I’ll be asking you a series of questions. If there’s 

6 

something you don’t understand, please let me know. 

I’m not — I’m going to ask you not to guess or 
speculate about things unless I make a specific 
request for you to guess or speculate. 

The stenographer is going to prepare a 
record of the questions and answers. The deposition 
will be treated as confidential to the committee 
until the hearings begin. Once the hearings begin, 
some or all of the deposition may be publicly 
released. 

Before the hearings, you will get a letter 
from the committee that will tell you when you can 
come to the Senate to review the transcript of the 
deposition for purposes of making any corrections. I 
should tell you that if you make substantive 
corrections as opposed to ministerial corrections, 
that can be a basis to call you back and depose you 
on those as well. 

If you are going to be called to testify at 
the public hearing, you will be given a copy of your 
deposition transcript four days in advance of your 
testimony so you can review it before you come. 
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I know you have counsel here; just for the 
record, Mr. Gibson. 

MR. GIBSON: My name is Fred Gibson. I’m a 
senior attorney with the RTC office of inspector 
general. 

BY MR. CHERTOFF: 

Q Now, counsel may object to the form of the 
question, actually counsel for either the attorney 
asking questions or your own counsel. Let us get 
those objections on the table, and then you should go 
ahead and answer unless you receive an instruction 
not to answer on the grounds of privilege or 
relevance. If we can’t work such an objection out 
amongst ourselves, ultimately the committee chairman 
has the power to make the resolution of those 
issues. 

Are there any questions about what I’ve 

said? 

A None. 


8 


Q Where are you currently employed? 

A I’m currently employed as counsel to the 
inspector general, Resolution Trust Corporation. 

Q Where did you go to law school? 

A At American University. 

Q When did you graduate? 

A 1976. 

Q Can you give us a general history of your 
legal career since you graduated from law school? 

A Sure. I was an attorney adviser to the 
General Services Board of Contract Appeals from the 
time of graduation through May of 1979, I believe. 

At that time I went to the Department of Housing and 
Urban Development as a trial attorney. I worked 
there in that position for, I guess through 1982. In 
1982, I moved to a different unit within the office 
of general counsel, still at HUD, and still staying 
as a trial attorney. In 1986, I became counsel to 
the inspector general, still within the office of 
general counsel at HUD. 

In October of ’90, I left HUD and came to 
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9 

the RTC IG’s office as counsel, where 1 remain. 

Q Who brought you over as counsel to the RTC 
in 1990? How did you come to get that job? 

A I was hired by John Adair, the inspector 
general. 

Q Was he new in the position at that point, 
or - 

A He had been there about six months. I 
believe he came in April of that year. 

Q Now, can you tell us, is the inspector 
general at RTC a statutory inspector general? 

A Yes, sir, he’s Presidentially appointed. 

Q What is the relationship in terms of the 
reporting between the inspector general of the RTC 
and his superiors? 

A He is under the general supervision of the 
head of the agency, as are all Presidentially 
appointed IGs, although he’s appointed by the 
President and removable only by the President. In 
this case, the head of the agency currently is the 
acting CEO, John Ryan. And there is also an 
oversight board for the RTC, and that oversight board 

10 

is chaired by the Secretary of the Treasury. 

Q As counsel to the inspector general, to 
whom do you report? 

A I report — my immediate superior is the 
deputy 1G, Steven Switzer, and the inspector general 
himself. I report to those people. 

Q Is there an office of general counsel at 
the RTC? 

A Yes. 

Q Do you report to the general counsel? 

A No. 

Q Are you part of that office for any 
purpose? 

A No. 

Q So for purposes of your FTE, your 
evaluations and your supervision, you are all within 
the inspector general’s component? 

A Yes, exclusively. 

Q Has that been true for the period of March 
of 1994 through August 1994? 

A That has been true my entire tenure at RTC. 

Q In terms of your preparation for this 
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deposition, have you met with anybody other than your 
counsel? 

A Yes, there was a meeting last Friday where 
a number of us who were involved in this 
investigation got together and just went over our 
recollections as to the series of events that we 
thought would be relevant to the depositions. 

Q Who was present at the meeting? 

A Other than myself, Steven Switzer; John 
Adair for part of the meeting but not the whole 
thing; Clark Blight; my counsel Mr. Gibson; Joan 
Dwyer, who is a special agent involved in the 
investigation; and Sarah Herlihy, another special 
agent. 

Q Who called the meeting? 

A I believe it was you, Mr. Gibson. 

Q Your counsel? 

A Yes. 

Q Is it your understanding that Mr. Gibson in 
fact has been representing other witnesses from the 
IG’s office of the RTC? 

A Yes, that is correct. 

12 

Q Did you prepare or review any document in 
connection with this meeting in anticipation of the 
depositions? 

A 1 did not prepare any documents. I 
reviewed a number of documents which had been 
submitted to the committee previously by our office. 

Q Do you recall what those documents were? 

A My entire personal file, the entire 
supplemental production of documents that our office 
made; the production out of the personal files of 
Mr. Adair, Mr. Switzer, I believe Mr. Blight; and 
miscellaneous documents in our investigative file. 

Q Have you talked to anybody from the IG’s 
office who has already been deposed by the committee 
since their deposition? 

A Yes. 

Q Have you talked to them about what the 
deposition — what occurred in the deposition? 

A In general terms, not in a great deal of 
specifics. 

Q With whom did you talk? 

A I talked to both Mr. Switzer and Mr. Blight 
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in general terms, and well, I talked to my counsel of 
course. 

Q Putting aside your counsel. 

A Right. 

Q And when you say M in general terms,” what 
do you mean? 

A Tenor of the deposition, just general terms 
about what went on. 

Q Did you discuss with them specific 
questions that were asked or answers that were given? 

A There were — at least anecdotally, yes. 

Q Is there anything you recall anecdotally 
that was discussed? 

A 1 can’t recall any specific instance. I 
remember — I remember that there were comments about 
a given question that might have been asked, but 1 
really can’t recall any specific ones. 

Q Have you had occasion prior to March of 
1994 to conduct any investigations or be involved in 
any investigations of the RTC IG’s office in which 
the office was working in tandem with or in 
conjunction with the Office of Government Ethics? 

14 

A Since? 

Q Before March of 1994. 

A No. 

Q Since August of 1994, have you had occasion 
to work on any investigations as part of the RTC IG 
in conjunction with the Office of Government Ethics? 

A No. 

Q Let me direct your attention back to March 
of 1994. Did there come a time that you learned that 
the inspector general’s office at RTC might become 
involved in an investigation involving contacts 
between Treasury and RTC officials and the White 
House? 

A Yes. 

Q How did you learn that? 

A The first inkling I had of it came from one 
of two places, and 1 do not recall from which place 
it came. Either I got a phone call from Francine 
Kemer, counsel to the Treasury inspector general, or 
directly from Jane Ley, Office of Government Ethics. 

One of those two called me and said the Treasury IG 
has been asked to provide assistance to OGE in 
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investigating the White House contacts issues, and we 
believe we will need your help. I cannot recall 
which of those two individuals called me. I heard 
from both of them fairly early in ’94. 

Q Now, you mentioned Francine Kemer, counsel 
to the Treasury IG. Is the Treasury IG a statutory 
inspector general? 

A Yes, it is. 

Q That means that he also — he or she is 
also appointed by the President? 

A In this case, yes. 

Q Now, before March of 1994, did you know 
Ms. Kemer? 

A Yes, I did. 

Q And you say she was counsel to the 
inspector general of the Treasury Department? 

A That is correct. 

Q Do you know whether, as of March of 1994, 
she had a reporting relationship to anybody outside 
of the inspector general’s component of Treasury? 

A Yes, the Treasury IG counsel is located 
within the office of general counsel of Treasury, not 

16 

within the IG’s office. 

Q Based on your just general knowledge about 
the way inspectors general work in the government, 
which obviously you’ve seen, I think, at a couple of 
agencies, is it common to have the counsel to the 
inspector general component in an agency where 
there’s a statutory inspector general actually be a 
member of the component of the general counsel’s 
office? 

A It is not unique to Treasury. It is 
unusual. 

Q Are there other agencies that have that? 

A Yes, the Department of Defense does. I 
believe HHS does, although - but in both of those 
cases, there are entire units which are devoted 
exclusively to IG work that are outside, I believe, 
the IG’s office. 

At the time that I was at HUD, 1 was — the 
counsel’s function there was located within the 
general counsel’s office, and I was head of a unit 
that was devoted — that worked on that. And that 
has since changed. A number of Presidentially 
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appointed IGs had that relationship at one time and 
had moved away from it. There are few left. 

Q At the time you received the first 
notification or indication that you might be involved 
in an investigation concerning these contacts, what 
had you heard about this in general? 

A 1 had heard what had been reported in the 
press. I had seen the testimony of Mr. Altman, not 
at the time it was given but since in news clips 
where he had used the phrase ’’heads up” in referring 
to his discussions with the White House. 

Q After this initial contact, what was the 
next thing that happened concerning the possibility 
of having an investigation into these contacts? 

A The Office of Government Ethics, Jane Ley 
specifically, asked to meet with us in a preliminary 
fashion, meet with some folks from the RTC inspector 
general’s office. And we did that in March. 

Q And where was that meeting? 

A That was in our offices in Rosslyn. 

Q The RTC offices? 

A RTC inspector general’s offices, yes. 

18 

Q Do you remember the date of the meeting? 

A March 22. 

Q Do you remember approximately when during 
the day it was? 

A I do not. 

Q Who was present? 

A From the inspector general’s office, I was 
there, Clark Blight was there, Steve Switzer was 
there and Jack Adair was there. 

Q From Treasury? 

A No one. 

Q And from OGE? 

A Jane Ley and a man whose last name is Rick, 

I believe his first name is Stuart. 

Q As of that point, in March of 1994, what 
was your understanding of why the RTC inspector 
general’s office was going to be involved in this 
investigation? 

A My understanding was that the Treasury 
inspector general felt that it would be necessary ~ 
and the Office of Government Ethics as well felt that 
it would be necessary to interview a number of RTC 
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employees. They believed that since the RTC had an 
inspector general, that we should be involved in that 
process. And the Office of Government Ethics 
specifically indicated that it wanted us involved in 
the process. 

Q Why was Treasury not represented at the 
meeting on March 22? 

A Treasury met separately with the Office of 
Government Ethics. 

Q Do you know whether there was a reason that 
there were separate meetings between OGE and Treasury 
and OGE and the RTC? 

A No, I do not. 

Q As best as you can, can you tell us what 
occurred at this meeting on March 22? 

A It was a very preliminary meeting where the 
folks from the -- it was held at the request of the 
OGE personnel. They wanted to explain to us what 
their situation was, specifically that they were a 
unit of government which had no investigative arm and 
they had been asked to render this opinion. 

Obviously they needed investigatory work done for 

20 

them before they could do that; therefore, they were 
asking the assistance of the inspectors general of 
the two agencies in developing those investigative 
leads. 

We talked in general about the sorts of 
things that they would need in order to -- the sorts 
of data that they would need in order to render their 
opinion, if you will, the elements of the case that 
we would be establishing and how they would like for 
us to work with them. 

Q What was your understanding under this plan 
of the identity of the individual or agency to whom 
you would be reporting when you completed your work? 

A Our understanding of the agency who would 
be utilizing our report was that it would be the 
Office of Government Ethics. 

Q Was it your understanding that, at this 
point in time, in March, that you would also be 
submitting a report or raw data to the CEO of the 
RTC? 

A 1 don’t know that that issue ever came up. 

I mean, in general we do report to him. 
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Q Was it your understanding, at that point in 
time, that you were going to actually prepare a 
report to go to OGE, a set of factual findings to go 
to OGE, or merely that you were going to submit raw 
data to OGE? 

A Again, 1 don’t know that that came up at 
that preliminary meeting. I just don’t recall 
whether it did. 

Q Finally, as of that point in time, March 
22, 1994, what was your understanding of how you 
would be working with the Treasury inspector 
general’s office in conducting the investigation? 

A Our expectation at that time was that we 
would be working very closely with them. 

Q Is there anything else you can recall about 
the meeting on March 22? 

A At that point, we learned that the 
independent counsel had specifically requested the 
OGE to delay its work, so we knew that at this point, 
at the March meeting, this was pretty preliminary and 
that they would not be starting their work until such 
time as the independent counsel gave them a go ahead. 

22 

Q Either on March 22 or before or after, one 
or two weeks, did you have any contact with anybody 
at the Treasury IG’s office concerning this proposal 
to have an investigation into these contacts? 

A I would periodically get phone calls from 
Ms. Kemer, both immediately before and afterwards, 
so yeah, I probably did during that period of time. 

Q After the meeting on March 22, what’s the 
next significant event that happened in terms of this 
investigation into White House Treasury contacts? 

THE WITNESS: Could I talk to my counsel 
for a moment? 

MR. GIBSON: Off the record. 

(Discussion off the record.) 

MR. GIBSON: We can go back on the record. 
Thank you. 

BY MR. CHERTOFF: 

Q Go ahead. 

A I guess the next significant event that I 
can recall occurred sometime in mid-to-late June. I 
can’t give you a date, but it was before June 23. At 
that time, the speculation, and perhaps even a 
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statement by the independent counsel, was that their 
investigation was rapidly nearing a close. Also, at 
that time it was publicly known that at least the 
House and probably the Senate were going to hold 
hearings sometime in July or August on this issue, so 
we all became aware that we were likely to have our 
investigation begun and that we needed to move 
quickly when that occurred. 

Again, 1 started getting phone calls both 
from OGE and from Ms. Kemer at Treasury, saying 
we’re expecting a declination at a certain point in 
time. That did not come at the expected point in 
time. It did come sometime around the 30th, 29th or 
30th of June. 

I became concerned at that point about 
Ms. Kemer’s role. My specific concern was that this 
investigation was centered in large part upon Jean 
Hanson’s role. Jean Hanson was the general counsel 
of Treasury. My understanding of the reporting chain 
in Treasury was that Ms. Kemer reported, not perhaps 
directly to Ms. Hanson, but certainly through the 
chain of command directly to Ms. Hanson. 
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In addition, there were concerns about the 
deputy general counsel, Mr. Foreman, at Treasury and 
his involvement in rendering an ethics opinion, some 
fact that was critical to the investigation. 

It was evident in my conversations with 
Ms. Kemer that she was talking a great deal with the 
office of general counsel in Treasury, personnel in 
there, and that, in one instance, I believe she 
talked directly to Mr. Foreman. 

Q When you say "talking," do you mean 
concerning the issues of this investigation? 

A Yes. And I don’t know what the substance 
of those conversations were, but she would say, you 
know, "I have told the general counsel’s office 
this," and at one point she mentioned talking to — 
mentioned Mr. Foreman’s name specifically in 
conversation with me. 

I therefore contacted Jane Ley at the 
Office of Government Ethics and asked her, are you 
aware that Ms. Kemer works for the office of general 
counsel of the inspector general. She told me she 
was not. I told her that caused me some concern in 
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this specific case because of the allegations dealing 
with the office of general counsel. It also caused 
her concerns. And I said you're going to be the end 
user of this product, you’re the ethics official 
involved in this case. I will leave it to you to 
deal with this situation. And she said that she 
would do so. 

Shortly after that or at the same — well, 
before I called Jane Ley, I raised the issue also 
with our inspector general, Mr. Adair, and expressed 
my concerns to him, asking him whether he thought it 
would be appropriate for me to raise the issue with 
Ms. Ley, and he said absolutely. My understanding is 
that he then also raised the issue with Mr. Cesca, 
who was the deputy inspector general of Treasury and 
acting inspector general at that time. I guess that 
was the next series of events. 

Q Now, let me just take this step by step. 

This series of conversations with Ms. Kemer and your 
conversation with Ms. Ley and Mr. Adair occurred 
before June 23? 

A Yes, that is my recollection. 
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Q Can you tell us, did the conversations with 
Ms. Kemer that gave rise to this -- 

MR. PORTNOY: I beg your pardon. I 
couldn’t hear the preface to your question, occurred 
before June — 

MR. CHERTOFF: 23. 

MR. PORTNOY: Thank you. 

BY MR. CHERTOFF: 

Q Can you tell us whether this series of 
conversations with Ms. Kemer occurred during June? 

A Yes, I believe they did. 

Q And can you give us some sense of the 
context in which she indicated she was talking to 
people in the office of general counsel of Treasury; 
in other words, what kinds of issues you were 
discussing with her in which she mentioned this 
fact. 

A The issues were pretty general at this 
stage. I cannot recall specifically what they might 
have been. I know there were general issues 
concerning the investigation, how we would go forward 
with it. 
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The thing that concerned me was the depth 
of the communication, it was apparently continual; in 
every conversation I had with her it would come up. 

Q Did she mention particular names, other 
than Mr. Foreman on one occasion, did she mention 
particular names of attorneys at the office of 
general counsel she was talking to? 

A I believe she mentioned Ken Schmalzbach. 

Q Anybody else? 

A Possibly, but 1 have no recollection. 

Q Would you say that she mentioned 
Mr. Schmalzbach on several occasions specifically as 
someone she was talking to? 

A On more than one occasion. I don’t recall 
the number. 

Q Did she at any point indicate to you that 
she was reporting to them or keeping them informed? 

A No, no. I just — my impression was that 
there was a lot of communication with the office of 
general counsel. 

Q Did she indicate she was seeking their 
advice? 
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A I don’t recall that. 

Q On the occasions she mentioned 

Mr. Foreman’s name, what do you recall concerning the 
context in which his name came up? 

A I cannot recall the specifics of the 
conversation. I recall the name because my reaction 
was you shouldn’t be talking to someone who is a 
critical fact witness outside the scope of the 
investigation. The investigator shouldn’t be doing 
that. And although 1 do not recall that the nature 
of the conversation was regarding any'specifics of 
the investigation other than it did involve the 
investigation generally, we expect to go forward, the 
mere fact that the communication was going on 
concerned me. 

Q Did you have any conversation with 
Ms. Kemer during this period of time before June 23 
in which you expressed to her your concern about her 
contacts with the general counsel’s office? 

A I believe I took those concerns directly to 
the Office of Government Ethics and asked them to - 
quite frankly, I sought their advice on it and to my 
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IG, not to Ms. Kemer directly. At some point I did 
talk to her, but I believe that was after this point. 

Q Well, jumping ahead, when was the occasion 
that you talked to her about it? 

A Sometime after the 23rd, and this would 
have been either late June or early July, and I 
cannot tell you at which point. I became — well, it 
was some point after my IG, Mr. Adair, talked to the 
Treasury IG, Mr. Cesca, acting IG, and I believe the 
issue arose at that point. And Ms. Kemer said I can 
assure you that I would never do anything 
inappropriate. I’m here to represent the inspector 
general, and even though I’m within the office was 
general counsel, I’m cognizant of those issues and 
would deal appropriately with them. 

Q She said this to you? 

A Yes. 

Q Did she seek you out to make this 
statement, or was it in a conversation? 

A During that period of time, I was talking 
to her almost on a daily basis, and it arose within 
one of those conversations. And I said, you know, I 
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appreciated that, there was a time when I was serving 
as counsel to the inspector general and I myself had 
been located in the office of general counsel. I 
knew it was possible to keep one’s proper client 
interests in mind even though you were situated 
elsewhere, but that in this case 1 thought it was 
particularly awkward for her because the head of the 
office of general counsel and her deputy were 
involved as major fact witnesses and subjects of the 
investigation. 

Q Let me direct your attention now again back 
to the period before June 23. During that period of 
time, did you have discussions with Ms. Kemer 
concerning the scope of the investigation that was 
going to be pursued? 

A Yes, yes, we did. 

Q What were those discussions? 

A The discussions were primarily oriented 
toward what OGE needs to establish its case, to the 
factual underpinnings for its opinion. There were 
also discussions early in the investigation, and 
again this could be early July versus the last week 
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or so in June, about getting documents that the 
agencies had — RTC and Treasury had already produced 
either to the Office of Independent Counsel or to 
various Congressional committees, and discussion 
about getting information from the agency’s general 
counsel’s office on their ethical requirements and 
any opinions, regulations, handbooks that they might 
have that would be relevant to OGE issues. 

Q Was there discussion in the period before 
June 23 about which witnesses would be interviewed? 

A No, I don’t believe so. 

Q Was there discussion concerning — before 
June 23 that you recall concerning the handling of 
transcripts or investigative files? 

A No, not that I recall. 

Q Now, again, still focused on the period 
before June 23, you indicated you had had a 
conversation with Ms. Ley about Ms. Kemer’s 
communications within the office was general counsel 
of Treasury. At any point thereafter, did Ms. Ley 
ever have any further conversation with you about 
anything she might have done to pursue your opinion? 
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A Yes, she indicated that she had spoken to 
people at the IG’s office. I do not know whether 
that conversation occurred with the IG or with 
Ms. Kemer or with both. And at some point she 
indicated to me that a memorandum of understanding 
had been entered into between IG and general 
counsel’s office, which she felt adequately addressed 
the situation and clarified reporting lines for 
purposes of this investigation. 

Q When you say "IG” in this previous answer, 
you mean the Treasury inspector general? 

A Yes. 

Q Did you ever see that memorandum? 

A Yes, I did. 

Q I’m going to show you what we have as Bates 
number 10804. This is a memorandum dated June 27, 

1994 for Jean Hanson from Robert Cesca. Is this the 
memorandum you referred to as the one that addressed 
this issue about the relationship between the 
Treasury inspector general and Ms. Kemer? 

A Yes, it is. 

Q Did you ever have any discussions with 
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Ms. Kemer specifically about this memorandum? 

A I do not believe 1 did. 

Q Did you have any discussions with Ms. Ley 
about the substance of this memorandum? 

A Yes, I did. 

Q Tell us about that. 

A As I said before, she indicated to me that 
a memorandum had been agreed to by the general 
counsel in the IG’s office that would, she felt, 
address the situation adequately. And I asked her 
for a copy of that, and she gave me one. 

Q Did you ever have any conversation with 
Ms. Kemer in which you indicated to her that you had 
a copy of the memorandum? 

A I do not recall such a conversation. 

Q I want to direct your attention to the 
second paragraph where it says "Neither Ms. Kemer 
nor her staff will communicate any information about 
the substance of this inquiry without specific 
authorization from the inspector general." 

What was your understanding about what was 
meant by the term "substance of the inquiry"? 
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A I would look at that ~ and I did at the 
time ~ look at that statement as a fairly broad 
attempt to wall Ms. Kemer off from the general 
counsel’s office to assure her independence, and I 
would view that as ~ speaking about the substance of 
this inquiry, I would view that as covering virtually 
anything going on in the inquiry, not status, not 
when we expect to be done, but given that 
communication of fairly minor items, who you’re 
interviewing when, whether you’re going to interview 
someone or not, before that decision is made and 
before the time comes to schedule those, that 
indicates where you’re going with an investigation 
and reflects any substance of it, so a very broad 
interpretation. 

Q So your understanding under this ethics 
wall is that it would have been okay for Ms. Kemer 
to say, for example, we need to schedule room 
such-and-such for such-and-such a time, or we need, 

Ms. Hanson, you need to come and show up at 9:00 on 
Tuesday morning, but not to get into any discussion 
with the office of general counsel in advance of such 
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actual scheduling concerning what witnesses would be 
taken in what order? 

A That would be my view of it, yes. I was 
not consulted on the memorandum, I was not a part of 
entering into this memorandum, so I’m looking at it 
as an outsider. 

Q Did you have any conversations with 
Mr. Adair after you had initially raised the issue of 
Ms. Kemer with him about his discussions with 
Mr. Cesca? 

A Yes, 1 did. 

Q Tell us about that. 

A Immediately upon conclusion of the 
conversation between Mr. Adair and Mr. Cesca, 

Mr. Adair came into my office and indicated that he 
had contacted Mr. Cesca and expressed his concern. 

He expressed concern that Ms. Kemer was reporting 
through the chain of command in the general counsel’s 
office, he had expressed concern that there would be 
a substantial natural human tendency for a person in 
that situation to talk to those in the general 
counsel’s office, that there might be a residual 
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concern in such a person’s mind about ratings. 

Those are the sorts of pressures which the 
inspector general community as a whole have cited 
from time to time, I shouldn’t say the inspector 
general community as a whole, I should say individual 
inspectors general who have moved the counsel 
function from their general counsel’s office to their 
own office, the IG’s office. When doing so, they 
have expressed exactly those concerns, so these were 
generalized concerns, although they were obviously in 
a very specific context. 

And Mr. Cesca’s response was that, after 
all, he is rated by the Treasury Secretary, he is 
under the General Service Act, under the IG Act of 
the Secretary, so he didn’t see that the situation 
with his counsel was all that different. 

Mr. Adair had indicated that he, Mr. Adair, 
had suggested to Mr. Cesca that he consider using me 
as his counsel for the duration of this and that he, 

Adair, would be willing to enter into such an 
agreement with Cesca because he didn’t think the 
interests of the two offices would diverge at all. 
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Mr. Cesca was uncomfortable with that and 
Mr. Adair said to me, I can understand he wants his 
own counsel, and that’s - I understand that, and 
that is just the way it’s going to be. 

Q Was there ever any discussion about the 
possibility of Mr. Cesca bringing an attorney in from 
some other component of Treasury to be designated as 
acting counsel for the IG? 

A I don’t believe so. 

Q Did you ever learn from any source that 
Mr. Cesca had discussed the issue of Ms. Kemer’s 
participation with anybody else besides Mr. Adair? 

A With the possible exception of OGE, and as 
1 said, I cannot -- I know that those discussions 
went on with someone in Treasury, I believe someone 
within the office of the general -- within the office 
of the inspector general, and I would not be at all 
surprised if that were Mr. Cesca. And I know 
something went on there but I don’t recall exactly 
who Jane said she talked to, or if she even told me 
who she talked to. 

Q You mean the discussion between Jane Ley 
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and someone at the inspector general’s office? 

A That is correct. So I know that that 
contact occurred at some point. 

Q Have you learned that Mr. Cesca discussed 
the issue of Ms. Kemer with anybody inside Treasury, 
outside of the inspector general’s office? 

A I have no knowledge of any discussions that 
might have occurred there. 

Q Now, let me - 

A We were fairly much on the periphery of 
this. We had a concern, we took it to OGE and we 
took it directly to the IG, but we certainly didn’t 
have the authority to dictate how they would handle 
it. 

Q Let me still keep your attention directed 
to the period before June 23. In that period of 
time, did you have any conversation with anybody 
concerning the way in which work product of the 
investigation would be handled, meaning transcripts 
of depositions, notes of interviews and any 
investigative files? 

A Not that I can recall. 
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Q Before June of 1994, how many 
investigations, approximately, had you been involved 
in either participation or counseling on for the RTC 
inspector general? 

A Ballpark estimate? 

Q Ballpark estimate. 

A 100, 150 direct involvements. Indirect for 

more than that. 

Q Typically did those investigations conclude 
with a report submitted to somebody? 

A Yes. 

Q What was the practice of the agency, again 
before June of 1994 - 

A Let me back up and say that certainly 

some - many cases are closed without a report. We 
do a preliminary look at an allegation, there’s no 
evidence whatsoever to support it, a case is closed 
so that would not necessarily have a report. In 
fact, it wouldn’t have a report. This was clearly 
not going to be that sort of case. 

Q Focusing on situations where there’s enough 
of an issue to be looked at so that there is going to 
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be a report, and again in the period before June of 
1994, what was the practice of the RTC inspector 
general’s office regarding the underlying raw data, 
how confidentially it would be held during the course 
of the investigation and up until the report was 
completed? 

A We handle that data extremely 
confidentially. It is used only within the lG’s 
office, except to the extent that you need to 
disclose something to a witness to get a reaction. 

Q In the course of the investigation? 

A In the course of the investigation, to get 
a reaction. Very occasionally we will find something 
that will require immediate management attention 
within RTC. You find out an employee is embezzling, 
you obviously don’t want that employee to continue in 
that position. You have to go to management before 
your investigation is completed. That sort of 
information might be taken to management. That is 
done on a very case-specific basis and on a 
need-to-know basis. 

Q Who makes the decision about when raw 
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information like that ought to be transmitted out of 
order, so to speak, or you know, before the 
completion of your investigation? 

A That would be made certainly at a 
supervisory level. In the field, 1 would expect it 
would be made by the regional inspector general. In 
headquarters, it would be made either by the head of 
our headquarters office or by someone in the Rosslyn 
supervisory chain in the investigative office, such 
as Mr. Blight. Typically it would be Mr. Blight, who 
is our assistant inspector general for 
investigations. 

Q Did you have any conversations before June 
23 with Ellen Kulka concerning this investigation? 

A 1 do not recall having any such 
conversations. 

Q I’m going to direct your attention to 
what’s been previously received by us as Bates 15226 
through 15229, which is a letter from Ellen Kulka to 
Dennis Foreman, dated June 14, 1994. And I want to 
direct your attention particularly to page 3, the 
first full paragraph. 
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A I have not seen this document before. 

Q I want you to read the paragraph and I want 
to ask you whether you have any knowledge in the 
period before June 23 of discussions concerning the 
disclosure to the White House of RTC documents. 

A Okay. 

(Witness reviewed the document.) 

MR. GIBSON: May 1 suggest we go off the 
record a couple of minutes while the witness has the 
opportunity to familiarize herself with the letter as 
a whole. 

MR. CHERTOFF: Sure. I just want to ask 
her if she knows anything about the subject matter. 

MR. GIBSON: Off the record for a few 
minutes while we do that. 

(Recess.) 

BY MR. CHERTOFF: 

Q Directing your attention to the first full 
paragraph on page 3, before June 23, do you remember 
hearing any discussion concerning the issue of 
provision of certain RTC documents to attorneys from 
the White House counsel’s office in connection with 
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the independent counsel’s investigation? 

A Other than what had appeared in the press 
about discussion at least of certain RTC documents by 
Ms. Hanson and Mr. Altman, no, I do not. At some 
point, and I believe it was after the 23rd, I was 
either told or read that the White House and Treasury 
had exchanged documents, documents that the White 
House had produced to the Senate and Office of 
Independent Counsel in-house and documents that 
Treasury had produced. I cannot recall when 1 heard 
that, but it was at about that time that I received a 
request from Treasury to obtain RTC documents which 
had been produced under like circumstances. 

Q When we talk about documents being 
exchanged, we’re talking about now the underlying 
documents involving the contacts themselves - 

A Yes, I believe that is correct. 

Q — back in 1993 and early 1994. 

Now, let me direct your attention to June 
23. Did you have a meeting on that day regarding 
this investigation? 

A Yes. 
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Q Where was it and who was present? 

A It was a meeting at the offices of the 
Office of Government Ethics in downtown Washington. 

I went with Mr. Blight from the IG’s office, RTC IG, 
and Jane Ley, Mr. Rick and Ms. Wilcox - Leslie might 
be her first name, but I’m not sure - was there from 
OGE. 

Q What was the discussion? 

A The discussion was similar to the one that 
we had back in March, only it was now of more 
immediate import. By that time, it was very obvious 
that Mr. Fiske was winding down his investigation and 
literally any day was expected to decline 
prosecution, at which time we would get the 
go-ahead — the Office of Government Ethics would get 
the go-ahead to do their investigation. 

They gave us some documents at that time 
which detailed the ethics rules that were in effect 
in the government at that period of time that were 
relevant to our investigation, in their opinion, 
regulation statutes. And they went over the sorts of 
questions that they would have, what they would be 
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looking for in terms of whether an ethics violation 
could be established or not. 

Q Now, in this meeting, did they discuss with 
you whose conduct was actually going to be the 
subject of their review and their opinion? 

A To a degree, yes. 

Q What did they tell you? 

A They told us that, in determining whether 
or not ethics rules had been violated, they would 
look at the intent of the parties who were 
communicating, both those who were from Treasury and 
those from the White House, what was the intent in 
giving the information, what was the intent in 
seeking it, that that could be critical to the 
ultimate determination. 

Q So as of that point, June 23, it was your 
understanding that the — 

A And, of course, what was communicated by 
whom. 

Q As of June 23, the date of this meeting, it 
was your understanding that OGE was going to be 
rendering a judgment on the conduct of both Treasury 
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officials and White House officials? 

A OGE was going to render an opinion as to 
whether ethics rules had been violated, and in order 
to render that opinion, they had to look at such 
conduct. 

Q Was anybody at Treasury at this meeting on 
June 23? 

A No. 

Q Was there discussion on June 23 about the 
time frame within which this evaluation would be 
completed? 

A We were certainly aware from the outset 
that we had a very tight time frame because of the 
hearings that were being scheduled at that time. I 
don’t know that there was any discussion on the 23rd 
that a report would be expected on X date. 

Q Why was the timing of the hearings, in your 
mind, a factor in the time frame within which the 
investigation would be completed? 

A Again, this may have occurred subsequent to 
the meeting on the 23rd, but certainly between then 
and the beginning of July, the first week sometime in 
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July, we had dates on which the hearings were 
expected, I believe, or certainly weeks that they 
would be expected. 

At some point the Treasury IG’s office made 
it very clear to us that the Secretary wanted the 
report — and by this time, we were certain there 
would be a report, by the way. You were focusing on 
that issue earlier -- wanted the report made to the 
Office of Government Ethics in sufficient time for an 
opinion to be rendered by those hearings and 
certainly by the time he testified, he wanted the 
resolution. 

In addition, from our perspective, the IG’s 
perspective or at least the RTC 1G, we have, as all 
inspectors general have as one of their obligations, 
the need to keep Congress and the head of the agency 
informed of issues that may be of concern to them. 

And we also felt that there would certainly be 

benefit to Congress in having this report complete 

ideally prior to the holding of their hearings, and 

that it would not be of particular benefit to anybody 

if we came out four months after the hearings had 
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concluded and said oh, you’re wrong because we found 
X, Y and Z. 

So we also felt some need to do that, if 
possible. 

Q Was there discussion within the RTC IG’s 
office about the practical effect of having this kind 
of a deadline? 

A Yes, we were very concerned about the 
effect of having a short deadline, just can it all be 
done. We had a lot of interviews that we were going 
to have to conduct. The report-writing process 
itself takes time. 

Q Now, in terms of the concern that you said 
the IG’s office had about wanting to get something in 
to Congress, am 1 correct that that militated in 
favor of completing something at least while the 
hearings were ongoing and before the Congress had 
concluded the examination? 

A Yes. 

Q It didn’t require that the report be 
submitted days in advance of the hearing, though? 

A No, it did not. 
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Q Who set the deadline for when the report 
should be submitted to the Treasury Secretary? 

A It is my understanding that the Treasury 
Secretary communicated that to the IG. 

Q Mr. Cesca? 

A Mr. Cesca. And I do not know that Mr. 

Bentsen personally did that, but it came through his 
spokespeople. 

Q And did Mr. Cesca or anybody from the 
Treasury IG’s office have any conversations about 
this deadline in getting the report to the Treasury 
Secretary with anybody from the RTC IG’s office? 

A Sure, they were very open about the fact 
that they felt they had to get the report done by 
that time. 

Q What was your response to them? 

A Our response was we understand why the 
Secretary would want it by that time, we agree that 
it would be helpful for the Congress to have it, at 
least during the course of their hearings. We will 
do that if possible, but we are very concerned about 
the tight time frame just because of the volume of 
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work we have to do. 

Q Is there anything else that occurred during 
the meeting of June 23 that you haven’t told me that 
you recall? 

A Not that I can recall at the moment. 

Q What was the next significant event that 
occurred in connection with this investigation? 

A Again, during this period of time, there 
were pretty constant phone calls going on, but I 
guess the next significant event was that Mr. Fiske 
in fact declined prosecution, finding no evidence of 
criminal wrongdoing. And I believe on the same day 
Mr. Bentsen formally requested that the investigation 
begin. 

Q Did Mr. Fiske find no evidence of criminal 
wrongdoing, or did he simply say that there was not 
sufficient evidence to prove a case beyond a 
reasonable doubt? 

A I believe you are correct that he said 
there was not sufficient - 

Q And then — 

MR. PORTNOY: It’s not the same thing? 
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MR. CHERTOFF: I don’t think so. 

(Laughter.) 

BY MR. CHERTOFF: 

Q After Mr. Fiske had indicated he wasn’t 
going to proceed with a criminal case, what’s the 
next thing that happened? 

A There was an immediate request by the 
Secretary to his IG to begin its investigation, to 
OGE to do likewise. And I believe on the same day a 
request went from the Secretary to Mr. Ryan, the 
acting CEO of RTC, asking him to ask us to assist the 
Treasury IG in its investigation. On that same day, 
we got that request from Mr. Ryan. I believe all of 
this happened on June 30. And the first meeting of 
the investigative teams occurred on that day as well. 

Q Where did that take place? 

A I did not attend that meeting, and I am not 
sure where it was held. 

Q Who attended from the inspector general’s 
office at RTC? 

A I believe that that was attended by 
Mr. Blight, Mr. Sherman, Ms. Dwyer and Ms. Herlihy. 
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Q Were you present in any meetings — 

A All of those people on the investigative 
staff. By the way, I have a chronology here that I’m 
referring to and I see, according to that, they met 
at one of the Treasury buildings. 

Q Between June 23 when you had your meeting 
with the OGE and June 30 when this meeting with 
Treasury occurred, did you have any meetings yourself 
within RTC IG concerning issues raised by this 
investigation? 

A I think that is likely, but I don’t have 
any recollection. It probably occurred on a fairly 
informal basis, someone walking into somebody else’s 
office and calling another person to come in. That 
probably occurred. I would imagine Mr. Blight talked 
to his investigators. 

Q On June 30 or shortly thereafter, after the 
meeting on June 30 between Treasury and RTC IG 
people, did you talk to anybody who had been at the 
meeting concerning what had occurred at the meeting? 

A Again, 1 think that likely, but 1 have no 
specific recollection. 
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Q Do you have any recollection during the 
last week of June of the issue arising concerning the 
White House’s desire to get transcripts or 
information about the inspector general’s 
investigation? 

A Either the last week in June or very early 
in July, yes. 

Q When did you first learn about that issue? 

A Again, either the very end of June or the 
very beginning of July. 

Q And how did you learn about it? 

A 1 believe that that issue arose in the 

course of the June 30 meeting and that Mr. Blight 
communicated that to me. 

Q What was your understanding from what 
Mr. Blight told you about what this issue was? 

A The treasurer of the White House counsel’s 
office had also been asked to investigate this issue 
on behalf of the White House. 

Q Now, that had nothing to do with OGE? 

A That had nothing to do with OGE, no. 

Q Go ahead. 
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A They were acting as White House counsel. 

And OGE had not requested them to undertake that 
investigation. And my understanding was that there 
had been a request from White House counsel’s office 
to Treasury’s office to sit in on interviews, if 
possible, that being the preferred method; lacking 
that, at least to get transcripts for their 
investigations. 

Q Do you know who at the White House relayed 
this request to Treasury lG’s office? 

MR. PORTNOY: Just to clarify, I’m not sure 
that she testified that it was the IG’s office. 

BY MR. CHERTOFF: 

Q I’m sorry. Do you know who at the White 
House relayed this request to Treasury? 

A Prior to July 5, I don’t believe I knew 
that. 

Q Prior to July 5, did you know whether 
anybody in Treasury had taken a position on the White 
House request? 

A Yes. 

Q And again this is before July 5. 
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A Before July 5. 

Q What did you know about that? 

A The investigators — and again, I believe 
it was Mr. Blight ~ indicated that at least 
Ms. Kemer was favorably disposed to that, according 
to what they had heard, but I don’t know that they 
heard that from Ms. Kemer. 

Q When you say "favorably disposed to that," 
you mean to having the White House sit in or having 
the White House get transcripts? 

A At least one of those things, and I do not 
know that I knew at that time which. 

Q And it’s your understanding that that 
occurred, this is something Mr. Blight learned during 
the course of the June 30 meeting? 

A That is my recollection. 

Q Again focusing your attention before July 
5, did you hear from anybody who had been present at 
the June 30 meeting, that at some point in time, a 
Jane Sherburne, who is the special counsel to the 
White House, had indicated she was acting as an 
investigator doing a report for OGE? 
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A It becomes rather hard to separate what I 
knew prior to July 5. 

Q At any time. 

A I knew that on July 5, yes. 

Q At any time did you leam that there was a 
point at which Jane Sherburne had indicated she was 
acting as an investigator doing a report for OGE? 

A Oh, I’m sorry, for OGE? 

Q Yes. 

A I misunderstood your earlier question. I 
thought that you said for the White House, I’m sorry. 

Q No, no. 

A I never heard that, no. 

Q Did you ever hear anybody say that they had 
heard Jane Sherburne was acting as an investigator, 
saying she was doing a report for OGE? 

A No, I don’t recall any such statement. 

Q Let me direct -- 

A Acting as an investigator, yes, but not for 
OGE. 

Q Your understanding is, if she was acting as 
an investigator, it was for the White House? 
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A Yes. 

Q To your knowledge, did anybody at OGE ever 
ask the White House to participate in the 
investigation that the RTC inspector general’s office 
and the Treasury inspector general’s office was 
conducting? 

A Not to my knowledge, no. 

Q Let me direct your attention to July 5. 

Did there come a point on July 5 that you had a 
meeting concerning this investigation? 

A Yes. 

Q Where did that take place? 

A There were two meetings on July 5, both of 
them at Treasury. The first one occurred at 10:00 in 
Mr. Cesca’s office. The second occurred at 4:30 in 
Ms. Kemer’s office. 

Q What was the purpose of the first meeting? 

A The purpose of the first meeting was to 
outline with some specificity what we were going to 
do during the investigation, how we were going to 
handle it; to the extent possible, who we were going 
to interview on a preliminary basis to get going. 
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Q Who was present at the meeting at Treasury? 

A From Treasury, Mr. Cesca, Mr. Cottos, 

Ms. Kemer. All Treasury IG personnel. From RTC IG, 
myself, Mr. Blight, Mr. Switzer and Mr. Adair. 

Q Can you tell us, as best as you can recall, 
the substance of the — 

MR. PORTNOY: I would just like the record 
to reflect I believe the witness is reading this off 
a chronology rather than remembering it. 

THE WITNESS: Oh, I remember it. 

MR. PORTNOY: You do? Okay. That’s fine. 

THE WITNESS: I wanted to make sure I 
didn’t omit anybody but I could virtually tell you 
where they were sitting. 

BY MR. CHERTOFF: 

Q Well, tell us as best you can what was 
discussed at the meeting. 

A As I said, we were discussing how we were 
going to do this. We recognized we had a very tight 
time frame. The Treasury IG personnel were extremely 
concerned about that. 

Q Concerned in what way? 
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A They wanted to get this report done by the 
time they had been requested to have it done. We 
expressed concern at that meeting as to whether it 
was - whether it was doable, not that it was not 
a ~ not that we didn’t understand the goal but 
whether it was doable. We also discussed on a 
preliminary basis who might be interviewed. 

Mr. Cesca indicated that he would arrange 
through Mr. Knight in the Treasury office department 
to have people made available for interviews. The 
secretary — again 1 believe through Mr. Knight ~ 
had communicated that they would do everything 
possible to make people available quickly. 

The issue arose at that meeting — it 
became evident that — at that point that Ms. Kemer 
had been in communication with White House counsel’s 
office concerning the exchange of documents. 

Q When you say “exchange of documents," what 
do you mean? 

A Well, "exchange" is probably a poor word. 

The need to get documents from the White House that 
might be relevant to our investigation, so it was a 
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one-way street. 

In addition, Ms. Kemer indicated that she 
was going to be meeting that day - if not that day, 
very soon, the expectation was that day although we 
did not have a time ~ with Ms. Sherburne in order to 
arrange to have a White House personnel interview and 
to obtain the documents, relevant documents from the 
White House. That was the first time anyone from the 
RTC IG’s office, I believe, was aware of that. 

Q Aware of what? 

A Aware that this meeting was going to occur. 

Q Later that day? 

A Yes. And at that time also the issue of 
the White House’s ability to send some -- one of the 
people from the counsel’s office to sit in on 
interviews was raised. 

Q Who raised it? 

A I believe Ms. Kemer did. 

Q What did she say? 

A Just that the White House wanted to sit in 
on the interviews because they were conducting their 
own investigation and this was relevant to their 
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investigation. And the uniform reaction, the uniform 
and strong reaction from the RTC IG personnel was no, 
we cannot do that, we’re not conducting a joint 
investigation with them and we cannot do it. 

Then the issue of provision of 
transcripts — 

Q Before we get to that, still on the issue 
of having someone sit in from the White House 
counsel’s office, what was the position of the 
Treasury people, if any, on that type of arrangement? 

A Ms. Kemer was not opposed to it. I do not 
recall anybody else taking a position other than the 
RTC personnel. 

Q Did Ms. Kemer offer any explanation of her 
view as to why she wasn’t opposed to having the White 
House people sit in? Was there any discussion from 
her on that subject? 

A I don’t know that there was discussion at 
this meeting as opposed to the one at 4:30. 

Q At - 

A As I said, we all reacted very strongly, 

no. 
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Q What was the reason for your reaction of 
no? 

A That is completely contrary — when I say 
’’that,” having any third party sit in on 
investigative interviews is completely contrary to 
the standard method of conducting an investigation. 

It was very apparent to us that this investigation 
would be scrutinized very closely by Congress, by — 

Q As indeed it has been. 

A -- the media. As it indeed has been, 
that’s right. It was equally apparent to us and the 
position was strongly advocated at this meeting that 
although we conduct all investigations by the book, 
this one, above all other investigations, had to be 
conducted by the book in order to give any validity 
to whatever we found one way or the other. 

Q At this point in time, were you aware that 
individuals who would have to be interviewed for 
purposes of your investigation included members of 
the White House counsel’s office itself? 

A Yes, we were. 

Q Now, still keeping your attention on the 
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morning meeting at main Treasury, what discussion was 
there then concerning the provision of transcripts of 
interviews or depositions to the White House? 

A The RTC personnel uniformly opposed that as 
well. 

Q Did Ms. Kemer offer any suggestions as to 
what her view was on providing transcripts? 

A Again, she thought that that was a 
reasonable request on behalf of the White House and 
that it might well be a reasonable accommodation on 
the part of the IG’s offices. 

Q And the RTC IG position was uniformly 
against it? 

A Uniformly. 

Q What was the reason you were opposed to it? 

A We do not provide reports of investigative 
activity, which is the standard way we write up 
interviews, outside the investigation unless there is 
a compelling need to do so. Again, I gave you 
earlier the example of finding out that an RTC 
employee is embezzling money and needing to go to 
management to stop that, we might well do that under 
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those circumstances, but it is a rare situation where 
we would do that. 

It’s just simply an inappropriate 
investigative technique, if you will. You keep 
things in an investigation confidential. 

Q What else do you recall about the meeting 
in the morning at main Treasury? 

A I mentioned to you before would be write up 
a report of activity, the agent takes an interview, 
takes notes, writes up what was said, sometimes 
writes up a statement for the individual to review 
and sign. By this point, it was apparent that that 
would not be the method that would be used in this 
investigation. I will also add that that is not an 
exclusive method. 

Another method that is utilized but rarely, 
quite frankly due to cost, is to take a sworn 
statement from somebody. Obviously one has to have a 
court reporting service present to do that, and that 
involves cost. Another method might be to take and 
type up a transcript and have the witness review it 
and confirm it. 
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By that meeting, it was — 1 can’t recall 
if it was decided at that meeting or if it was just 
confirmed at the meeting, it was decided that we 
would attempt to do sworn depositions of all the 
witnesses for two reasons: One, that is faster than 
writing up an interview or statement; and two, when 
one writes up an interview, one is by definition 
paraphrasing what the individual says. Given the 
nature of this investigation, we thought it behooved 
us to let the witnesses tell their stories in their 
own words so there could be no question as to what 
was said. 

Q Now, during the discussion in this morning 
meeting, was there any talk about difficulties that 
Ms. Kemer was having negotiating with the White 
House counsel’s office? 

A I believe so. 

Q Can you tell us about that? 

A The conditions under which the documents 
would be provided to us were being hashed out. It 
was a time where everybody was extremely busy. There 
was some difficulty sometimes getting through to 
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people, but we had, I believe, asked on July 1 by 
letter to Mr. Cutler, "we" being the two IGs, to have 
White House cooperation in providing documents and 
making people available. 

That, by the way, is a standard method of 
proceeding under the IG Act if an IG wants 
cooperation of another federal entity. We have 
subpoena authority for documents but not for another 
federal agency. We are not allowed to subpoena 
another federal agency. So you ask, and we did. As 
of the 5th, we didn’t have the documents yet, so 
there was some difficulty, and Ms. Kemer was 
negotiating with the White House at that point 
regarding conditions. 

Either our deputy or our inspector general, 
or both, at that meeting said if you are doing that, 
our counsel ought to be involved as well. And at 
some point during that meeting, Ms. Kemer and 1 left 
the room and placed a phone call to Ms. Sherburne to 
indicate that I would be present at that meeting and 
again to set a time, which I do not believe we had 
yet. 
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Eventually during the course of that 
meeting, we got the time, we got through or exchanged 
messages and the meeting was set for 4:30 and it was 
confirmed that I would be attending that as well. 

Q Was there any discussion in this morning 
meeting on July 5 about a White House effort to link 
the provision of witnesses or the furnishing of 
witnesses to be interviewed with the IG’s giving 
transcripts to the White House? 

A Either during that meeting or during the 
4:30 meeting, and I suspect during the morning 
meeting, that issue may have been obliquely raised in 
the sense that the White House wants to cooperate; if 
they are cooperating and providing witnesses, perhaps 
we ought to cooperate and provide material to them as 
well. 

Q Who made that suggestion? 

A I don’t know that it was a suggestion as 
opposed to perhaps a statement of rationale by 
Ms. Kemer. 

Q And you think this occurred at the 
afternoon meeting? 
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A Morning meeting I believe, but I might be 
wrong, it might be the afternoon meeting. 

Q Was there discussion in the morning meeting 
concerning whether White House personnel would be 
interviewed or deposed under oath? 

A Yes, I believe there was. We wanted to 
take all the depositions under oath ~ 

Q And did you hear -- 

A — including the White House people. 

Q In this meeting in the morning, did anyone 
report as to what the White House’s view on that was? 

A Either during that meeting or the afternoon 
meeting, and I suspect both, there was a statement 
that there was some concern on behalf of the White 
House counsel about that. And I heard it directly 
from them in the afternoon meeting. 

Q We’ll get to the afternoon meeting in a 
minute. Finally, let me ask you this about the 
morning meeting. Was there a discussion in the 
morning meeting concerning the possibility if the 
White House would go to OGE with its own 
investigative report and seek an OGE opinion on that 
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investigative report? 

A 1 have a recollection of having heard 
something to that effect at some time, but I cannot 
tell you when, and my recollection is a vague one. 

Q Let me see if 1 can refresh your 
recollection. I’ve got a set of notes here from 
someone who was evidently a participant in the 
meeting. It’s Bates numbers 452, 453, 454 for 
identification, and it appears to be a record of 
someone who was at the meeting at main Treasury. 

Let me ask you if you recognize the 
handwriting. 

A No, I don’t recognize this. 

Q I will read you an excerpt of this and then 
tel) me if this refreshes your memory. "OGE does not 
expect a report from the White House. If given oral 
report would not issue opinion. Also will not render 
an opinion on Lloyd Cutler’s testimony." 

Does that refresh your memory about that 
being discussed at the morning meeting on the 5th of 
July? 

A As 1 said, 1 have a vague recollection but 
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I’m afraid I can’t get more precise. 

Q Is there anything else you can remember 
about the morning meeting at main Treasury as you sit 
here, apart from what you’ve told us? 

A Well, as I said, we were getting a 
preliminary list of witnesses. There was the 
agreement with the statement by Mr. Cesca that he 
would arrange through Mr. Knight for provision of all 
the Treasury witnesses. Someone from the RTC IG’s 
office, probably Mr. Blight, said we will arrange 
directly with the RTC witnesses to make them 
available for interview. 

We began to discuss the ordering — well, 
we did discuss the ordering of witnesses, and we 
concluded that a logical progression would be to 
interview the RTC people first, and then the Treasury 
and White House people subsequently. 

We also, I believe at that meeting, 
indicated the depositions would be taken under oath 
and that each witness would receive a copy of his or 
her deposition for review and correction. 

Q Now, was the understanding that the copy 
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that each witness received would be for the witness 
only to look at, and it would then be returned to the 
deposing agency? 

A Well, the understanding -- first of all. 

Treasury said we will contract for the court reporter 
and make all the arrangements for that to happen. 

Quite frankly, the understanding, and I believe 1 
expressed it, was that we can ask for a witness to 
keep confidential what is said to us. And, you know, 
that applies whether it’s in written form or verbal, 
but we have to recognize that we cannot force them to 
do so, and we certainly believed that they would 
share it with counsel if they were represented. 

Q Their own counsel? 

A Their own counsel, absolutely. So we 

recognized that we could not stop people from talking 
to each other. We could ask, and that we would do 
so. 

Q Was the understanding that they would mail 
their transcripts back when they were finished 
correcting them? 

A Or bring them back, return them, yes. 
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Q Now, let me direct your attention to the 
afternoon meeting at 4:30 with Jane Sherburne. Where 
did that take place? 

A That took place in Ms. Kemer’s office in 
main Treasury. 

Q Who was there from Treasury? 

A Ms. Sherburne, Ms. Cheston - Sheila 
Cheston, I believe — Ms. Kemer and myself. 

Q How long did the meeting last? 

A A couple of hours, I believe, perhaps as 
late as 7:00. 

Q Tell us, as best as you can recall, what 
occurred in the meeting. 

A The meeting began at 4:30, a little bit 
later; the White House people were late in arriving. 

And we immediately began discussing the issue of 
provision of documents, first off. 

Q You mean from the White House to the 
investigators? 

A From the White House to the investigators. 

The attorneys from the White House, both of those 
women are attorneys, pointed out that it is highly 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


436 


73 

unusual for the White House to be providing 
documents, which were pretty obviously confidential 
documents, documents detailing occurrences within the 
White House, outside of the White House, which we 
acknowledged, and that they wanted to cooperate with 
this investigation in every way and that therefore 
they would do this. 

However, they did not want these documents 
to be handled in anything other than the strictest 
method of security, that they did not want multiple 
copies being made. They just expressed extreme 
concern about this and pointed out that it was, in 
fact, a very meaningful event. 

During the course of the investigation - 
of the meeting, I’m sorry, we agreed that, as counsel 
to both IGs, agreed that we would keep these 
documents highly confidential, that they would be 
stored in secure locations, the locations that were 
specified were a safe in Ms. Kemer’s office - 
Ms. Kemer said that she felt that she needed a copy 
of the documents — and otherwise under lock and 
key. 
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We the RTC IG have what we call grand jury 
rooms where we store evidence and those also are 
under lock and key, and I did not feel that I needed 
a copy of these documents, but that our investigators 
would keep their copies under lock and key in that 
fashion. 

We, I believe, agreed to have two copies, 
no more than two copies, one for each set of 
investigators and one for Ms. Kemer. 

Q After you discussed the issue of the White 
House providing documents, what was discussed next? 

A Next came the issue of provision of 
witnesses, and in what fashion. And I believe 
Ms. Kemer as well indicated that the investigators 
wanted to take sworn depositions of everybody, RTC 
employees, Treasury employees and White House 
employees. 

There was concern expressed by one or both 
of the White House attorneys present. Their concern 
was stated that, simply as attorneys, they did not 
particularly like the idea of clients having multiple 
sworn depositions floating around, which as an 
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attorney 1 understood. However, as an attorney for 
an inspector general, I contended that we needed the 
depositions to be under oath, that under the IG Act 
we have authority to place people under oath and that 
we felt we should certainly use it in this instance. 

And they agreed to that. They were not particularly 
happy about it but they agreed to it. 

Also at this point the issue of attending 
the depositions was raised. 

Q When you say ’’issue of attending,” you mean 
having White House attorneys attend the deposition? 

A That is correct. 

Q Who raised it? 

A If I may back up, prior to — I told you 
the White House people arrived late. Ms. Kemer 
raised it prior to the meeting with me, stating that 
she did not ~ that she viewed the White House 
counsel’s office as similar to another IG in 
conducting this investigation and that we were -- we 
the two IGs were doing a joint investigation, and she 
was not adverse to treating the White House 
similarly. 
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1 said no, they are not an IG, they are not 
statutory, they do not have the degree of 
independence that the IGs have, and we have no 
intention of conducting any kind of a joint 
investigation with them. We cannot do it. 

During the course of the meeting, 

Ms. Kemer referenced that again, but 1 do not know 
whether she raised the issue first or whether 
Ms. Cheston or Ms. Sherburne raised it. I can’t 
recall. 

Q What was the discussion about this? 

A The attorneys from the White House, one or 
both of them, again — well, 1 shouldn’t say again. 

The attorneys from the White House 
expressed a concern that they had this investigation 
to do, that if they asked to interview, particularly 
RTC employees but even Treasury as well, but 
certainly with RTC employees, that was the focus of 
their concern, it would be reported as the White 
House pressures the bureaucrats again. That had been 
the nature of several reports that had appeared 
already, and they were faced with that on the one 
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hand and the need to gather information for their 
investigation on the other hand. 

Quite frankly, I understood their problem, 
but I had no intention of buying into it, and I told 
them that. 1 told them that 1 understood their 
problem but that if we — and I was speaking for the 
RTC inspector general at that point -- if we agreed 
to have them sitting in on the interviews, that would 
be contrary to our standard method of conducting 
investigations and that I thought that that would 
pose a worse problem, not only for us but ultimately 
for them, than their problem of otherwise accessing 
the information. 

And I just flat out told them if they 
wanted to interview RTC employees, you know, we would 
communicate that on their behalf to the RTC, that if 
we could facilitate through that communication their 
contacting employees we would do that, but if they 
wanted to interview them, they had to interview them 
themselves. They could not - I was adamant they 
could not — 

Q Did Francine Kemer take a position during 
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this portion of the meeting? 

A Her position was that she understood the 
request. She would be willing to treat them as 
another IG, but 1 believe she also indicated that she 
just did not think that was going to happen. 

Q Let me ask you this. What was your 
understanding of how Ms. Sherburne and Ms. Cheston 
related or how they fit into the White House 
counsel’s office at this point in time. 

A I believe they had been in private practice 
with Mr. Cutler and came over with him fairly 
recently to the White House counsel’s office. They 
were attorneys within the White House counsel’s 
office and they were doing the investigation for the 
White House counsel’s office. 

Q Now, there is no inspector general of the 
White House; correct? 

A Correct. 

Q Was it your understanding — let me 
withdraw the question. 

Your understanding is that Ms. Sherburne 
and Ms. Cheston were reporting to the White House 
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counsel; correct? 

A That is my understanding. 

Q It was also your understanding that, among 
the other individuals who would become subjects of 
this investigation in terms of their contacts, were 
other individuals part of the same office; correct? 

A That is correct. 

Q And those individuals such as Mr. — 

A Were or had been. 

Q Take Mr. Sloan for example. Was Mr. Sloan 
at the time of this meeting on July 5 a member of the 
White House counsel’s office? 

A I believe he was. I would have to go back 
and check. 

Q Was Mr. Eggleston a member of the White 
House counsel’s office? 

A 1 believe so. 

Q And these were individuals whom you 
expected would be interviewed or deposed during the 
course of the investigation? 

A That is correct. 

Q These were individuals who were reporting 
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to the same White House counsel that Ms. Cheston and 
Ms. Sherburne were reporting to; correct? 

A To the best of my understanding of the 
organization of that unit, yes. 

Q Did Ms. Cheston and Ms. Sherburne, during 
the course of this meeting on the 5th of July, 
indicate to you that they were in separate quarters, 
segregated and secure in their "investigative work," 
and inaccessible to the other members of the White 
House counsel’s office? 

A I don’t recall any discussion about the 
physical or otherwise organizational segregation. 

Q Did it seem to you that — 

A I don’t recall any discussion about that 
period, segregation or lack thereof. 

Q So they didn’t say look, we are really like 
a separate IG’s office, off by ourselves secure and 
separate and walled off? 

A No. 

Q Did it occur to you, in the course of that 
meeting, that their position in relationship to, 
let’s say, Mr. Eggleston and Mr. Sloan, was 
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comparable to that of Ms. Kerner in relation to 
Ms. Hanson and Mr. Foreman? 

A Quite honestly, 1 didn’t think about that. 

My reaction was no, an unqualified no. 

Q After you had rejected the possibility of 
them sitting in on the interviews — actually, let me 
withdraw the question and ask something further. 

Was it your understanding that in the 
course of interviews of the RTC witnesses concerning 
the contacts between White House and Treasury 
officials and RTC officials, it would be likely that, 
to some degree, there would be questions concerning 
the substance of the referrals that were being talked 
about? 

A Yes. 

Q Was it your understanding on this meeting 
on July 5 that that substantive information about the 
content of the referrals was a matter of great 
sensitivity to the RTC in terms of their own 
investigation? 

A If you’re asking me was I aware of that on 
the 5th, the answer is absolutely. If you’re asking 
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me did 1 discuss that with them — 

Q I’m asking if it was in your mind. 

A Certainly. 

Q And in fact, you understood the whole point 
of the investigation, the very thing that was being 
investigated in 1994, was whether this confidential 
information had made its way over to the White House 
counsel’s office where it could then be transmitted 
to the President or others in the White House; 
correct? 

A 1 was acutely aware of that, yes. 

Q Is it fair to say therefore, that in your 
mind on July 5, 1994, was a desire to avoid, in the 
course of your investigation, doing the very thing 
that you were investigating as being possible 
wrongdoing the previous year? 

A Yes. 

Q Now, having rejected the notion of the 
White House people sitting in on the interviews that 
were being conducted by the inspectors general, what 
was the next thing that was discussed? 

A The next issue that arose was, well, from 
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the White House attorneys; if we cannot sit in in the 
interviews, can we get the transcripts in a timely 
fashion, which is as you are getting them. 

Q And what position did you take on that? 

A No, again. 

Q What position did Ms. Kemer take? 

A She again thought that was a reasonable 
accommodation. Yes, she thought that it was a 
reasonable accommodation, that they would get the 
transcripts during the course of the investigation. 

Q What was the discussion about this issue? 

A I took precisely the same stance that I had 
taken with regard to attendance at the deposition, 
which was, I hate to be bureaucratic with you, but we 
are doing this by the book. I’ve talked to my client 
about this, the inspector general, he says no. My 
strong recommendation to him is no. 1 believe that 
that would give a terrible appearance if, during the 
course of the investigation, we were transmitting 
transcripts. It is contrary to the way we conduct 
investigations and we would not be a party to it. 

Q What was the articulated reason from the 
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White House lawyers as to why they wanted to get the 
transcripts? 

A They did not think that they could go and 
interview the RTC witnesses without being accused of 
pressuring them. 

Q Did they tell you — 

A And I said I understand that, but the 
answer is still no. 

Q Did they tell you in this meeting, the 
White House lawyers, that they were conducting their 
own investigation of White House personnel to see if 
there was wrongdoing? 

A That was my understanding, that yes, that 
they were. They said that they were conducting an 
investigation on behalf of the White House counsel’s 
office. 

Q Did they tell you they were going to take 
their own depositions of White House personnel? 

A They told me they would be interviewing 
White House personnel. 

Q Did they make the interview notes available 
to you? 
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A No, nor did we ask. 

Q So when they raised the possibility of 
getting transcripts from the inspector general’s 
work, they didn’t do it in the context of a 
reciprocal offer to make their notes of interviews 
available to you? 

A Not to my recollection, I don’t think so. 

Q At any point in time from June 30, 1994 
until August 5, 1994, to your knowledge, did any of 
the White House counsel attorneys ever invite or 
suggest to any of the inspector general’s personnel 
that they come in and sit in on interviews that the 
White House counsel’s office was giving of people? 

A No. 

Q Was there any discussion, back to the July 
5 meeting, of Bernard Nussbaum’s attorney? 

A At the meeting there was. Obviously we 
needed to interview Mr. Nussbaum. We were having 
difficulty reaching his counsel. Strike "we." 

Francine Kemer was attempting to reach 
Mr. Nussbaum’s counsel and was having difficulty 
doing so. And either Ms. Cheston or Ms. Sherburne 
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provided us with his name and number. 1 believe she 
gave two names, a primary attorney and someone else 
to call if you couldn’t get the first one. 

Q After the discussion of the White House 
transcripts, the White House request to get 
transcripts of the inspectors general interviews, 
what else was discussed at this meeting? 

A I believe there was methodology — we 
discussed methodology of making people available. 

Q When you say ’’methodology,” you don’t mean 
the methodology of your strategy for interviewing, 
you mean scheduling mechanics? 

A 1 mean scheduling, who we call to get 
people scheduled and where they would come to be 
deposed. 

Q About how long was the discussion in the 
course of this meeting concerning White House people 
sitting in on the interviews conducted by the 
inspectors general and concerning the issue of the 
transcripts being provided? 

A That was a fairly lengthy discussion, and 
it was something which came up on more than one 
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1 occasion. 

2 Q So it was revisited during the meeting? 

3 A Yes. 

4 Q How was it concluded at the end of the 

5 meeting? 

6 A It was concluded with me saying no on 

7 behalf of the RTC IG, and I said if that is to be 

8 countermanded, it will have to be countermanded by my 

9 IG. Quite frankly, I don’t think there is a chance 

10 in the world that he will do that, but I thought they 
! 1 might contact him and ask. They never did. 

12 Q Did they say they were going to do so? 

13 A No, they did not. 

[4 Q What was Francine Kemer’s final word on 
[5 the subject? 

16 A She was not adamantly opposed. She 

17 recognized that the RTC IG was adamantly opposed and 
[8 it was concluded with it being out of her hands. 

(9 Q Is there anything else you can recall 
>0 concerning this meeting on July 5 that you haven’t 
>1 told us about? 

12 A Not that I recall. 
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1 Q When you left that meeting, was it your 

2 understanding that transcripts of the interviews 

3 conducted by the inspectors general would not be 

4 provided to the White House? 

5 THE WITNESS: One moment, may I? 

6 MR. CHERTOFF: Sure. 

7 MR. GIBSON: Off the record. 

8 (Discussion off the record.) 

9 MR. GIBSON: Thank you. Back on the 

10 record. 

1 1 THE WITNESS: If I may make more complete 

12 answers to your previous two questions, which were 

13 what was Ms. Kemer’s attitude, and in essence, is 

14 there anything else I recall about the meeting. At 

15 one point in the discussion of provision of 

16 transcripts to the witness — 

17 BY MR. CHERTOFF: 

18 Q To the witness or to the White House? 

19 A I’m sorry, to the White House, to the White 

20 House. Ms. Kemer was describing her position on the 

21 matter and she made a remark which vividly sticks 

22 with me. At that point, the attorneys from the White 
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House were somewhat frustrated with me, and 
Ms. Kemer made the statement the difference between 
Pat and me is that she is here solely representing 
the interests of her client. And I found that an 
unusual statement and I remember it. 

Q Was she smiling when she said that? 

A Yes. 

Q What was your understanding — do you have 
any understanding or sense of what she meant by that? 

A 1 was taken aback, and I didn’t know what 
to think. As an attorney, that’s what I do. 

Q Did anybody react to that? 

A Not really, no. It was a statement that 
was made. 

Q Your understanding was that Ms. Kemer’s 
client was the inspector general’s office of 
Treasury? 

A That was my understanding. 

Q Do you know, is Ms. Kemer a career 
employee? 

A I believe she is. 

Q Do you know how long she’s been at 
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Treasury? 

A I believe she came in ’93 sometime. 1 
can’t tell you when. 

Q Do you know where she was before? 

A Commerce, I believe. 

Q Did she ever indicate to you how she came 
to be over at Treasury? 

A No. 

Q Now, after this meeting on July 5, what’s 
the next — let me ask you, did you become involved 
in the interviewing process yourself? 

A I never conducted any of the interviews. I 
would sometimes talk to the agents about questions to 
be asked. The agents would call me. I would speak 
with them fairly much on a daily basis. They, for 
example, asked me for some — to draft up some 
advisement to the witnesses. They wanted to tell the 
witnesses not to talk about what they had talked 
about during the course of their interview and to 
keep that confidential. 

However, they were also aware that there 
were other investigations going on. These same 
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people were being called up to the Hill to be deposed 
by both the House and the Senate, and they didn’t 
want anything that they said to cause these people to 
believe they couldn’t talk to - 

Q Investigators? 

A To other investigators, so they asked me to 
draft something up, which 1 did, and you will see 
that, at the end of the interviews conducted by the 
RTC agents, there is a fairly standard paragraph in 
there, we ask you to keep your interview and 
information you have given to us confidential but 
that doesn’t mean you can’t talk to other 
investigators about the underlying facts. 

Q 1 would like to focus your attention now in 
the period after this meeting on July 5. Let me 
direct your attention to July 1 1. Did you have a 
meeting concerning this investigation on July 1 1? 

A Yes. 

Q And who was present at the meeting? 

A At that meeting for the RTC inspector 
general, 1 attended, Mr. Switzer attended, Mr. Adair 
attended. Mr. Blight did not. 
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From Treasury, Ms. Kemer, Mr. Cottos and 
Mr. Cesca. 

Q And what was the purpose of the meeting? 

A That meeting, about which my recollection 
is not as clear, quite frankly, as the one on the 
5th, was more of a status report, more discussion 
about who else we need to interview, what are we 
getting, when are we going to be — particularly with 
Treasury folks, we were very concerned about when we 
were going to get this thing done. 

Certainly by that point there was some 
discussion of what will the report look like 
physically, and there was a discussion of most likely 
we will do it in a chronological format, that we 
ultimately used, with bullets on dates and what 
happened on given dates. 

Q Was there any discussion in the meeting 
concerning the handling of transcripts of interviews 
or depositions? 

A 1 do not recall any such. 

Q In the two-week period after July 5, which 
would take us from July 5 until, let’s say. 
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approximately July 20, and including this meeting on 
July 1 1, did you have any conversations with 
Ms. Kemer in that two-week period in which she 
indicated she was still discussing anything to do 
with the investigation with members of the Treasury 
office of the general counsel, other than simply 
scheduling people to show up for interviews? 

A Scheduling; we were also during this period 
getting documents still from the two agencies and I 
was getting some from the RTC and she was getting the 
documents from Treasury. At some point, I became 
aware, before the 20th, that they had - that 
Treasury, that Treasury 1G, Francine, had requested 
legal opinion from general counsel’s office 
concerning Treasury ethical rules and structures. 

At some point during that period of time, 1 
want to say on the 17th or 16th, I got — I was out 
of town at that point but I took a computer with me 
and I was in electronic contact with the office. And 
I got an E-mail from Mr. Switzer indicating that OGE 
had asked us to obtain a similar opinion, an opinion 
as to what the ethical requirements were and copies 
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of documents pertaining to ethical requirements and 
confidentiality procedures. 

My office, my deputy drafted and signed a 
request - OGE drafted, I think, substantial parts of 
it - to say exactly what they wanted, and we 
transmitted that to Ellen Kulka. So I knew she was 
doing - she was - Francine was doing something 
similar on Treasury’s side. 

Q Other than that, did you have any awareness 
during this two-week period of any contact she was 
having with attorneys at the office of general 
counsel of Treasury concerning the progress of the 
investigation? 

A No. 

Q Who was being interviewed, who was going to 
be interviewed? 

A No. 

Q Let me direct your attention to an E-mail 
which was produced that’s, for identification, Bates 
number 625318. That appears to be an E-mail from you 
to Mr. Adair and others. It says "talked to Jane Ley 
who indicated she would look at transcripts as we did 
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them so we should get those to her. Lou is following 
up on that." Also she said she talked to Fiske who 
"’looked shocked’ that we are under the tight 
deadline which we have." 

A Yes. 

Q Do you recall a conversation on or about 
July 13 with Ms. Ley concerning these issues? 

A Yes. 

Q Tell us about that conversation. 

MR. PORTNOY: Could 1 have just a second to 
track this document down. 

(Pause.) 

MR. CHERTOFF: I’ll lend you mine for the 
time being. 

BY MR. CHERTOFF: 

Q What do you remember about the call? 

A I did talk to Jane Ley. I do not recall 
who initiated the call. She wanted to look at the 
transcripts as they were completed and gotten back to 
the inspectors general for a couple of purposes: 

One, we had this very tight deadline and she did not 
want to wait until the end of the investigation and 
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get a pile of paper a foot-and-a-half high 
(indicating) to go through in a short period of time; 
and two, if we needed to do any follow-up interviews, 
ask any follow-up questions of the witnesses, it 
obviously would be helpful to have the Office of 
Government Ethics looking at those transcripts and 
directing our attention to certain facts in the 
investigation. So she wanted to see the transcripts 
as they were completed, and we said that’s fine, we 
can arrange that. 

Q Was that a decision that you made, that you 
ran by the inspector general? 

A I don’t recall. This E-mail may have been 
my method of doing that. I don’t recall — I don’t 
remember. 

Q You certainly gave notice in the E-mail. 

A Uh-huh. 

Q Now, in the handling of these deposition or 
interview transcripts — 

A We were aware - we intended at the outset 
to give these transcripts to the Office of Government 
Ethics. We thought that was inevitable. 
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Q That was understood at the outset? 

A Or very quickly thereafter. 

Q Was there an understanding at the outset 
about whether the Secretary of Treasury would get the 
actual interviews or deposition transcripts? 

A I don’t recall. No, I don’t recall that 
issue coming up. 

Q Certainly before this point, July 13? 

A That is correct. 

Q Now, in terms of the handling of the actual 
transcripts as they were being generated, was there a 
set of each transcript for the Treasury IG and a set 
of each transcript for the RTC IG, or were they kept 
with the Treasury personnel — were the Treasury 
personnel interviews kelp at Treasury and RTC 
transcripts kept at RTC? 

A Treasury contracted for the transcripts to 
be produced, and the transcripts were delivered to 
Treasury. There was one copy that was marked 
original, which was held, and probably continues to 
be held, by the Department of Treasury IG. A copy, a 
duplicate in essence, duplicate of the original, of 
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the transcript for each witness was given by Treasury 
to the RTC IG. 

Q So they had a complete set? 

A The RTC office of inspector general. 

Q Treasury IG had a complete set of all the 
transcripts? 

A Yes. 

Q Do you know whether Jane Ley or anyone from 
OGE had discussed with Treasury their providing 
transcripts on a rolling basis to OGE? 

A I don’t know of a certainty, but I believe 
that they must have because the arrangement ended up 
being that the RTC IG would copy RTC interviewees — 
RTC personnel and Treasury, I believe, copied and 
provided the others to OGE. I believe that was the 
arrangement. 

Q What do you recall about the portion of the 
conversation in which Ms. Ley indicated that Fiske 
looked shocked about the tight deadline? 

A Just that, that she had talked with Fiske 
and told him of the time frame during which we were 
attempting to complete it, and he looked shocked. 
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That was a direct quote. 

Q Now, again let me keep your attention 
focused in the period after the meeting of the 5th, 
for the two weeks up until, say, the 20th of July. 

Did you come to learn that Francine Kemer was in 
regular contact with Jane Sherburne? 

A Yes, I knew that. She was scheduling the 
White House witnesses. 

Q Now, and did she make that — 1 mean, how 
did you and she divide up the responsibility for the 
scheduling on the White House witnesses? 

A Well, there was no division. She did it 
all. She had been in contact with Sherburne at the 
outset. Quite frankly, 1 had a great deal of 
difficulty getting my phone calls returned, a great 
deal of difficulty. She seemed to have a good bit 
more success, and that was fine with me. 

Q Let me now show you what’s been marked as 
Bates 006264, which is an E-mail to you from Steven 
Switzer, dated Friday, July 15, 1994, which refers in 
part to the July 14 meeting about which you’ve 
testified earlier, which also refers to some other 
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things 1 would like to ask you about. If you 
wouldn’t mind looking at that, take a minute. 

A If 1 might correct, 1 testified as to a 
July 1 1 meeting. 

Q I’m sorry. 

A I did not say the 14th. 

Q You’re correct. It refers to a July 14 
meeting. 

(Witness reviewed the document.) 

A Yes. 

Q All right. Let me direct your attention to 
the third paragraph. Does this relate to the issue 
of Ms. Kemer getting an opinion from the general 
counsel’s office concerning these ethics issues that 
you testified about? 

A Yes, yes. 

Q In the next paragraph, what is the 
reference to "the certification we discussed"? 

A We had discussed back in the June 5 meeting 
at 4:30, the 4:30 meeting, we had discussed the - 

MR. GIBSON: Excuse me, you mean the July 5 
meeting? 
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THE WITNESS: What did I say? 

MR. GIBSON: June. 

THE WITNESS: I stand corrected. It was 
the July 5 meeting between Sherburne, Cheston, Kemer 
and myself. We had discussed, as I said, getting the 
White House documents and the conditions under which 
they would be delivered and where they would be 
delivered, which was to Francine. They had told us 
that those documents contained redactions. 

I had said that might be a problem, how do 
we know what the redactions are. And there was 
discussion of we can tell you they have absolutely 
nothing to do with the investigation. These 
documents deal with ongoing business in the White 
House, many of them deal with more than one subject, 
you will get only that portion dealing with material 
relevant to your investigation and the remainder will 
be redacted. 

1 recall, in fact, now as I’m focusing on 
that aspect, the statement that some of these 
documents contained information concerning the 

President’s ongoing contact with people back in 
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Arkansas, "Arkansas stuff' was the term used, that 
was not relevant and that sort of stuff was taken 
out. That was an example. 

And I said well, in order to have a 
complete investigation, ideally we would like to see 
the unredacted documents. If not that, maybe we can 
get some sort of certification as to their 
completeness. And I had called and left messages to 
that effect on voice mail before — now, let me back 
up. I don’t know that I called before I left for 
Indiana, which I did on the afternoon of Wednesday. 

It might have been that I called and left messages 
subsequent to this E-mail, either immediately before 
or immediately afterwards. 

At least Switzer and I had discussed the 
problem of getting some sort of a certification that 
no relevant material had been redacted prior to that 
time. So that’s what the certification referred to 
there is, and that’s a certification from the White 
House counsel that — 

BY MR. CHERTOFF: 

Q Did you ever get that certification? 
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A No, we did not. 

Q How many times did you have to ask for it? 

A I don’t know how many times I asked for 
it. I had a hard time getting through to people, 1 
did not get phone calls returned, 1 left messages. 

And I mean, part of that was that these people were 
very busy. 

Q Did you ever ask Francine what her position 
was on the certification? 

A I don’t recall. 

Q Did you ever get to look at the underlying 
documents to determine whether the redactions were in 
fact appropriate? 

A No. 

Q Do you recall a particular document that 
was a cover memo from Mr. Ickes to the First Lady 
with one paragraph left unredacted concerning the 
Rose Law Firm, and then approximately two dozen 
redacted blank pages thereafter? 

A I do not. I have not gone back and looked 
at the underlying material in this investigation. I 
just don’t recall. 

104 

Q Let me move to the next paragraph, which 
begins "my last gripe of this E-mail." What is this 
paragraph related to? 

A There was an interview which we conducted 
with Beth Nolan, a White House employee, and at that 
interview, we asked questions about what we referred 
to as second tier contacts. 

Q And Beth Nolan told you that? 

A Exactly. The initial contact tier was from 
Treasury to the White House, the second tier would 
have been within the White House. And our agent 
asked a question and was told that — again, this is 
to the best of my recollection. 

I believe the way this happened is our 
agent asked the question and was told that there had 
been an agreement reached between Treasury and 
Ms. Nolan’s attorney not to ask those questions. 

Q Between whom in Treasury and Ms. Nolan’s 
attorney? 

A I don’t know that we were told at the 
interview but according to this E-mail, it was 
Mr. Cottos, who is assistant inspector general for 
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investigation. 

Q Did you ever raise the issue about why that 
agreement was entered into? 

A I don’t believe that I did. 1 was out of 
town during this period. Our investigator certainly 
did and so did AIGI. 

Q You mean your assistant inspector general 
for investigations? 

A And our deputy. It was raised. 

Q What did you learn was the rationale for 
this agreement? 

Let me put it this way, what did you learn 
about why the Treasury inspector general agreed to 
have this restriction? 

A Our understanding was that they thought the 
scope of their investigation was strictly who 
Treasury told what to. Our understanding was more 
extensive than that. We thought the next tier at 
least was relevant, and in general, as an 
investigative agency, one asks as many questions as 
one can get answered that, not only are directly 
relevant, but can lead to relevant information. 
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Q Is it fair to say one of the issues that 
was critical to your ultimate report was the state of 
mind of the people that were having the 
communications; correct? 

A Yes. 

Q Therefore, what the people did with the 
information — 

A Reflects on the state of mind, yes. 

Q So, for example, if someone received 
information concerning a referral and then called up 
Jim McDougal and said guess what, there’s a referral 
against you, that would be second tier information 
but pivotal information in evaluating the state of 
mind of the communicating person? 

A I would agree with that. 

Q Have you ever discussed this issue with, or 
to your knowledge, did anybody on the RTC side 
discuss this issue with the people at Treasury? 

A 1 know there was discussion on the part of 
our investigators that they thought it was relevant. 

1 don’t know how they phrased those discussions 
though. 
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1 Q Was there anybody in particular — 

2 A You just phrased it like a lawyer would, 

3 and I agree with it. Our investigators are not 

4 lawyers. I don’t know how they phrased it. 

5 Q Is there anybody in Treasury who seemed to 

6 be taking the position that this ought to be limited? 

7 A Yes. 

8 Q Who? 

9 A Mr. Cottos certainly did. I don’t know who 

10 else. Mr. Cottos was concerned also as to time. 

1 1 Throughout the investigation, there was concern about 

12 interviewing the people who were strictly relevant 

13 and we have a tight time frame to meet. 

14 Q So then it’s fair to say that the time 

15 frame actually dictated the limitation on the scope 

16 of the investigation? 

17 A I don’t know that 1 can say that. I know 

18 that was a concern. 

19 Q But your understanding is — 

20 A But his concern also was that, as expressed 

21 to us, was that there was a scope issue here. 

22 Q Did you ever take this up with Mr. Adair? 

1 A This particular issue (indicating) arose 

2 while I was out of town, and I don’t know whether it 

3 was taken up with Mr. Adair or not. As 1 indicated 

4 to you earlier, IGs can only get interviews 

5 voluntarily, we can’t subpoena people. And the 

6 bottom line is that if a witness tells you that he or 

7 she does not wish to discuss something, there is not 

8 a thing you can do about it. 

9 Q Except report that? 

10 A Except report that. 

11 Q Do you recall — 

12 A But 1 believe that ultimately - I did talk 

13 to our agents about the issue and their response is 

14 we’re going to go ahead and ask, and they did in the 

15 next interview and subsequent interviews, and 

16 sometimes people would answer and sometimes they 

17 wouldn’t. 

18 Q Do you know whether in the final report 

19 there was any identification made about people who 

20 refused to answer the question about - 

21 A The transcripts were attached. You could 

22 see exactly what happened. That was all on the 
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record. 

Q Last paragraph says "We’re meeting next 
Wednesday at 2:00 with Fiske’s people to discuss this 
mess." What does that refer to? 

A "This mess" refers to the investigation as 
a whole, the mess that we’re investigating. The 
meeting with Fiske’s people I did attend. We were 
seeking any information which the Office of 
Independent Counsel felt that it could give us. 

The Office of Independent Counsel, as you 
are aware, had done most of its investigating under 
the auspices of the Grand Jury. For that reason, 
there was precious little information that we ever 
got out of them, but they agreed to meet with us, and 
to the extent that they could give us information, do 
so and that that — that was the meeting. 

"This mess" does not refer back to the 
limitation on questions. 

Q Excuse me just a moment. Let me direct 
your attention to the period again before July 20, 
between July 5 and July 20. Did you become aware at 
some point in that period that Ms. Sherburne was 
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taking another stab at communicating with Ms. Kemer 
about getting the transcripts of the depositions? 

A No. 

Q I’m going to show you what has been 
produced to us and identified as Bates 365, an 
interoffice memorandum from Francine Kemer dated 18 
July 1994, to James Cottos with copies to Raiza 
Cesario and Robert Cesca. Raiza Cesario was a 
Treasury employee? 

A Deputy inspector general for 
investigations. 

Q I’m going — 

A She worked directly for Mr. Cottos. 

Q I will read you the second paragraph and 
then show it to you because I have a question about 
it. The paragraph says "Also Jane Sherburne says she 
would like to see our transcripts to see whether 
there are inconsistencies with White House 
interviews. She would tell us where significant 
inconsistencies, if any, exist between our 
transcripts and their interviews. What do you 
think?" 
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Have you ever seen this before? 

A No. 

Q Did anyone ever give you any information 
from the White House in which the White House 
identified inconsistencies between their interviews 
and the depositions taken by the inspectors general? 

A No. 

Q Is today the first time you’ve seen 
document 365? 

A Yes. 

MR. PORTNOY: I just want to see the date 

on it. 

MR. CHERTOFF: It’s July 18. 

BY MR. CHERTOFF: 

Q Now, did there come a point you learned 
that a draft report was supposed to go up to 
Secretary Bentsen? 

A Yes. 

Q When did you first learn about that? 

A To the best of my recollection, it was on 
the 21st or 22nd. 

Q How did you learn about it? 
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A I can’t recall if 1 learned directly from 
Treasury or if someone in my office indicated to me 
that that was the case. We were doing a draft 
report, we were working on that to go to OGE. The 
hearings at that point were about to start, and they 
started on the - 

Q 29th, I think. 

A 29th? 

Q 1 was there. 

A Is that Senate side or House? 

Q Senate. I don’t know when the House — 

A House was earlier. 

Q That’s right. It was the earlier part of 
the week. 

A I know, because I was watching them on the 
26th, so yes, the hearings were about to start. The 
request from Secretary Bentsen had always been that 
he get a report prior to the outset of the hearings, 
if at all possible. At some point, it was 
communicated to me that the Treasury inspector 
general wanted to at least give the Secretary a draft 
when we had one, and we were aiming to get it to OGE 
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1 by the end of that week. 

2 So I became aware that they wanted to do 

3 that. At that - the only discussion as to 

4 transcripts that I recall at that time, the only 

5 issue as to transcripts, I am certain that I heard 

6 absolutely nothing about provision of transcripts to 

7 the White House. I did not hear that there was a 

8 request, I heard nothing about that. 1 heard nothing 

9 about that until the 26th, but the question of do we 

10 append transcripts to the draft did arise. We 

1 1 concluded that we did not need to append them to the 

12 draft that was - the copy of the draft that was 

13 going to OGE because we had been providing them as 

14 the investigation progressed to OGE. 

15 We asked Treasury IG whether the 

16 transcripts would be appended to the Secretary’s copy 

17 of the draft, and the answer that came back was no, 

18 the office of general counsel already has them. 

19 Q Now, had it been your intent to redact the 

20 transcripts - When 1 say "your,” 1 mean RTC IG’s - 

21 intent to redact the transcripts before they were 

22 submitted up to the Secretary? 

“ TT4 

1 A 1 don’t know that we had focused on 

2 transmission to the Secretary at that point. The 

3 Secretary was also chairman of the Oversight Board of 

4 the Resolution Trust Corporation. As such in his 

5 capacity as chairman, he was one of our overseers, 

6 one of the heads of the agency to which we might 

7 report in this situation. I would have had lesser 

8 concerns, because he had an RTC function, about 

9 privileged information going to the Secretary. 

10 Q How did you learn that the — who told you 

1 1 that the transcripts had been provided to the office 

12 of general counsel? 

13 A I don’t recall. I may have heard -- 1 

14 know — I don’t recall if 1 asked the question of 

15 Treasury IG or if another member of the RTC IG did, 

16 but the question was asked. 

17 Q And you were told that they were provided 

18 to the Secretary - had been provided to the 

19 Secretary or had been provided to the office of 

20 general counsel? 

21 A Office of general counsel. 

22 Q Did you make any further inquiry or did you 
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learn anything further concerning the circumstances 
under which that happened? 

A No, I don’t know how it happened. 

Q Did you ask Francine Kemer? 

A I believe at some point that I raised it 
because I recall that at some point 1 got — and I 
don’t know when -- I got a response that the 
Secretary has designated someone within the general 
counsel’s office as his designee to receive this 
report, and that was the answer, that therefore that 
was the same as giving them to the Secretary. 

Q Did you determine whether there was any 
restriction placed on the handling of the transcripts 
within the office of general counsel? 

A I do not know whether there was or not. 

Q And again, just to be clear that I have an 
answer to this, did you talk to Francine Kemer about 
this? 

A About placing the restriction? 

Q No, about the issue of the transcripts 
getting to the Treasury Secretary’s designee on a 
rolling basis? 
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A On a rolling basis? 

Q Yes. 

A 1 still don’t know how they got them. I 
don’t know if they got them on a rolling basis or 
if - I do not how or when they got them. 

Q But you do know or were told that they got 
them before the draft report? 

A They had them by the 22nd, yes. 

Q Did you ever discuss that fact with 
Francine Kemer? 

A Beyond why did they get them, and I do have 
a recollection of saying why did you give these to 
the general counsel’s office. 

Q What did she say? 

A They were the Secretary’s designee, but 1 
don’t know when they got them, I don’t know if they 
got them on a rolling basis. 

Q Did you come to learn at any point that, 
during the same period of time, around the 21st or 
22nd of July, that OGE had had a meeting at the White 
House concerning the matter of these contacts between 
the White House and Treasury personnel? 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


458 


117 

A No. 

Q When, in fact, was the draft report 
transmitted to the Secretary? 

A 1 believe that was on the 22nd. 

Q Now, 1 want to be quite clear on this. Was 
it your understanding that the transcripts which had 
preceded the draft report in going to the Secretary 
included RTC personnel interviews? 

A That was my understanding at that time, the 
21st or 22nd. 

Q Is that something that you expected to be 
consulted upon? 

A Yes. 

Q Did anyone ever offer an explanation about 
why they didn’t feel a need to consult with you about 
that? 

A No. 

Q Did you have any discussion with Mr. Adair 
about that fact? 

A I believe that Mr. Adair was out of the 
office at this time. 1 don’t think he was there on 
the 22nd. 1 believe he — my recollection is he was 
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out on the 22nd and the following Monday and back on 
the 26th, so 1 had talked to him, talked to him 
certainly afterwards. 

Q What was that conversation? 

A Well, that conversation was subsumed in 
what we found out on the 26th, which was that they 
had gone to the White House. 

Q Before we get to that, what was your 
understanding of the purpose for which the draft 
report was going to the Secretary? 

A To my understanding — my understanding was 
to fulfill the Secretary’s need to have a report 
prior to the outset of the hearings. 

Q And you got this understanding from whom? 

A I can’t — 1 don’t know. 

Q You were agreeable, however, to providing 
that draft report to the Secretary for purposes of 
informing him? 

A We didn’t understand why he needed it. We 
did not understand why a draft report should go to 
the Secretary, quite frankly, but the Treasury 1G was 
adamant that that was necessary. 
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Q That’s Mr. Cesca? 

A Yes. And that is the way it was angled. 

Q Was it your understanding that the 
Secretary' or any designee of the Secretary was to 
have a role in reviewing the draft and editing it 
before it was submitted to OGE? 

A No. 

Q Did you ever come to learn that happened? 

A 1 learned that they reviewed it, but 1 
didn’t learn that until after the fact, when we were 
preparing the final report. 

Q How did you learn that? !’m skipping 
ahead. 

A When Francine Kemer handed over a copy of 
comments that she described as office of general 
counsel comments. 

Q When was this? 

A 1 believe that was at the meeting on the 
26th, 1 believe. 

Q And I think maybe what we will do is we’ll 
move — 

A It could be the 28th, but 1 think it was 
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the 26th. 

Q We’ll get to that in a second. Let’s move 
to the 26th. Did you have a meeting on July 26? 

A Yes. 

Q Where was it? 

A At the RTC IG’s offices; we have a large 
conference room that we use. 

Q What was the purpose of the meeting? 

A The purpose of that meeting was to start 
revising the draft. We were getting OGE comments by 
then, to start the process of finalizing our report 
to determine whether there was anything further that 
needed to be done, further questions that had to be 
asked, any additional interviews. 

Q So in other words, as of the 26th, the 
process of determining if there needed to be further 
interviewing was not completed? 

A No, it was not. 

Q Who attended the meeting? 

A At that meeting, from RTC it was myself, 

Clark Blight and Jack Adair. Our agents, Dwyer and 
Herlihy, were in intermittently during the course of 
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that meeting. 

From the Treasury IG, Ms. Kerner, 

Mr. Cottos, Mr. Cesca, and my recollection is that 
their Special Agent O’Rourke was in and out of the 
meeting, along with our special agents. 

Q Going into the meeting, then, your 
understanding of what was going to happen was that 
comments from OGE were going to be reviewed, a 
determination was going to be made as to what further 
investigation would be done and then you were to plan 
out how to produce a final report? 

A Yes, and we had our own comments as well. 

Q Who actually did the writing of the report, 
the drafting, initial drafting? 

A That was done — as I said, it was done as 
a chronological, essentially as a chron of contacts. 

And it was done at various points by various people. 

The agents were having some input to that as they 
went along. 

Q Who was actually writing, or who was 
putting pen to paper, someone in Treasury IG or RTC 
IG or both? 
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A Both, as of the earlier time that I 
mentioned, as agents would go along, they would have 
some input. As to the draft itself, that was done - 
the people with physical custody of the disk were the 
Treasury people. 

Q Treasury IG? 

A Yes. 

Q Tell us what occurred on the July — at the 
July - 

A And they were inputting changes to it. 

Q Tell us what occurred at the July 26 
meeting. 

A The first thing - well, we were set up in 
this conference room. Over at one end of the 
conference room, we had a television which was tuned 
into the House hearings, which was how 1 knew they 
started on the 26th. 

Mr. Cutler was testifying. Our meeting 
started prior to his testimony, at about 9:30, and 
Mr. Cesca started talking about where they were, what 
had been happening. And at one point during his 
statement, remarks, he said ’’and I got a call over 
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the weekend saying that the Secretary wanted to 
release the transcripts to the White House and 1 said 
that was okay.” And he continued talking. 

1 was seated across the table from both 
IGs, who were seated side by side, and 1 looked up at 
our 1G, Mr. Adair, in shock. And his jaw literally 
dropped. You have heard that expression. He 
literally had that reaction. The RTC people were 
uniformly taken aback, with the exception, 1 believe, 
of Mr. Blight, who had had the experience of being 
taken aback about a half hour before the meeting when 
he learned of it and he had not had time to relate it 
to us, so we did not know, the rest of us did not 
know. 

After a couple of more statements, 1 
interrupted Mr. Cesca and said excuse me, did you 
just say that the White House has the transcripts? 

And he said, "yes." And then he related how that 
came about. 

Q Did he indicate he had consulted with 
anybody before he gave the okay? 

A What he indicated was that it happened late 
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on Saturday night, Saturday 1 believe was the 23rd. 

He said he had been out to dinner and he came home to 
find a series of messages that, 1 believe Ed Knight 
had been trying to contact him. He may have also 
said he had a message from Francine Kemer. 

He contacted, again I believe it was 
Mr. Knight and the request was relayed to him that 
they wanted to give the transcripts to the White 
House. He said he contacted Ms. Kemer, they talked 
about it and they decided to give their consent. 

Q Did he indicate why he hadn’t previously 
contacted Mr. Adair or you to get your consent? 

A I think — well, at that point it was 
obvious that we were having a very surprised and 
negative reaction to this statement. Mr. Adair may 
have even said, why didn’t you call us. He 
apologized for not calling us, said in retrospect 
perhaps he should have done so. 

Q What else was said about this? 

A I think I said something to the effect of 
you shouldn’t have done that. 1 know I talked to 
Ms. Kemer later, told her I thought it was a serious 
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mistake and that I thought she was going to 
ultimately be called upon to defend that action, that 
I would not do so. And her response was "I’ll have 
no problem defending this. I think it was 
appropriate." 

Q When did you have this conversation with 
Ms. Kemer? 

A In the hallway during one of the breaks in 
the meeting. 

Q Did you, in the course of this 
conversation, say to her in substance that she had 
gone behind your back to do this? 

A I did not use those words. I believe I 
told her I found it incredible that they did not even 
consult with us. 

Q What did she say? 

A She didn’t really have much of a response, 
except to say that she thought it was appropriate to 
have released the transcripts. And I said we opposed 
this all along, and we don’t think it’s appropriate, 
but it was done. At this stage it was done. 

Q Did she offer any explanation about why she 
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hadn’t been able to contact you? 

A No. 

Q Are you reachable through some kind of 
central system at the RTC so if somebody needs you on 
a weekend, they can beep you, or is there a central 
facility that can get you? 

A No. 1 was, however, home, as was Mr. Adair 
that day. There was no statement that — there was 
no attempt made to reach us. 

Q She didn’t suggest she attempted to reach 
you? 

A No. 

Q During the course of this meeting, did 
anybody indicate when the transcripts had been 
transmitted? 

A As I said, Mr. Cesca said he got the phone 
call about 10:30 at night. That’s the only reference 
to - on Saturday. That’s the only reference to 
time, and that’s all I know about the timing. 

Q Did you learn at that meeting, or at any 
other meeting, physically how it is those transcripts 
got over to the White House? 
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A No. I saw a copy of a transmittal memo 
that was signed by Stephen McHale, and that’s all I 
know about it. 

Q I’m going to show you what’s been marked as 
6877 for identification. Is this a letter that 
you’ve seen, \hat you have just referred to? 

A Yes. 

Q When did you first see it? 

A I don’t know exactly. Sometime after the 
meeting on the 26th or perhaps at the meeting of the 
26th, we learned that there was a transmittal and we 
requested a copy of it. We have produced to the 
committee our copy of this. It is notable because it 
was a very poor fax and there’s a couple of lines 
that are hard to read but they are readable. That 
may show when it was faxed to us. I don’t remember 
which day it was. 

Q You heard from Mr. Cesca that he was called 
after 10:30 at night on Saturday, July 23? 

A He was called before then but he said he 
got home at about 10:30. He had been out to dinner 
and he had no beeper with him so they were not able 
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to reach him before then. 

Q And that’s July 23? 

A Yes, sir. 

Q Did you ever come to learn that in fact — 
let me withdraw the question. 

Who is Stephen McHale? 

A He is an attorney within the office of 
general counsel; according to the title on this, he’s 
a deputy assistant general counsel. 

Q Was he involved at all as counsel to the 
inspector general? 

A No. 

Q Was he involved at all in your 
investigation? 

A No. 

Q Did you have any knowledge, until you saw 
this letter, that he was involved in handling the 
transcripts? 

A No. 

Q Do you know if he was in fact the 
Secretary’s designee? 

A 1 do not know. 
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Q Do you know whether this letter of July 23, 

1994 was actually sent — and the accompanying 
documents were actually sent even before Mr. Cesca 
was consulted? 

A 1 have no knowledge as to when it was sent. 

Q Would you agree with me that, for it to 
have been sent after Mr. Cesca was consulted, it 
would have to have been sent around 1 1:00 at night on 
July 23? 

A If Mr. Cesca’s statement to us was correct, 
after 10:30 anyway. 

Q Did Mr. Cesca indicate to you that he 
had — after he had gotten in touch with Mr. Knight, 
he called Ms. Kemer? 

A That is my understanding. 

Q And then after that, he had to get back in 
touch with Mr. Knight? 

A That is my understanding. 

Q What else was said in the meeting on the 
26th? 

A Well, we started working on the report. We 
had changes that we wanted made. We also discussed 
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who else would be interviewed. We wanted to 
interview Ken Ludwig because of a report that had 
appeared, I believe over the weekend, in the papers 
that there had been a contact at the so-called 
Renaissance Weekend meeting that we had not heard of 
before, so we thought we had to interview him. 

OGE had a lot of suggested changes, 
questions. We concluded that we had to pose some 
additional questions, 1 believe to RTC, to some of 
the RTC personnel, those sorts of things. It was a 
long meeting. We went through a lot of detail on the 
next -- what the next draft of our report would look 
like. 

OGE’s comments were going — they were 
viewing our report as that which was necessary to 
render their opinion, therefore there were things 
that were in the transcripts that were not focused — 
that were not in our report that they wanted in 
there. They had several pages of comments. 

Q When did you learn during the course of the 
meeting on the 26th that the office of general 
counsel was weighing in as editors of the report? 
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A I can’t recall exactly when. 

Q How did it come up? 

A Francine Kemer had a document that I 
believe we got on the 26th that she described and 
that may have been entitled "comments" - "office of 
general counsel comments," or had an attorney’s name 
on it. She certainly identified them as office of 
general counsel comments. 

Q Was that the first time you learned that 
the general counsel was going to have input into 
this? 

A Yes. 

Q What was your reaction? 

A Having been surprised by finding out that 
the White House had the transcripts, the surprise was 
of a lesser degree, I suppose, but I recall someone 
saying "why is your general counsel commenting on our 
report?" 1 said — and I think the answer back was 
that was the Secretary’s designee. Our reaction to 
that is why are they commenting on your report. But 
the comments were there and we looked at them. 

Q As of this point in time, were you aware 
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that, in the course of the investigation, there was 
evidence that the Secretary himself had conversations 
with Mr. Altman and Ms. Hanson, conversations in 
which Mr. Altman and Ms. Hanson themselves were in 
sharp dispute so that he was in fact a fact witness 
in the matter? 

A We interviewed the Secretary, we considered 
him a fact witness. 

Q Did you participate in the interview? 

A Oh, no. Personally? No. 

Q But you knew he was a fact witness? 

A Yes. The RTC IG was fairly insistent that 
he be interviewed. 

Q And he knew that one of the issues was the 
content of the meeting, what had been said in the 
meeting in which Ms. Hanson had a version, Mr. Altman 
had a version? 

A 1 would have — I’m aware that that became 
an issue. I would have to go back and look at his 
interview to recall what 1 knew then, and I have not 
gone back and looked at the substance of this report. 

Q You knew that Mr. Steiner, the Secretary’s 
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chief of staff, was a subject of this investigation? 

A Yes. 

Q Would you agree with me that whatever — 
putting aside whether it would ever be appropriate 
for the Secretary or his designee to be editing an IG 
report that was going to OGE, in this case the 
Secretary’s office itself was in fact involved in the 
very underlying subject matter of the investigation. 

MR. PORTNOY: I would just like the record 
to be clear, you’re asking whether it’s ever 
appropriate, and I would just like the record to 
clarify whether you’re asking her in her personal 
opinion or in some professional *- 

MR. CHERTOFF: In her opinion based on her 
experience. 

BY MR. CHERTOFF: 

Q You would agree with me it was especially 
inappropriate where the Secretary’s office itself was 
in fact part of the transactions that were being 
looked at? 

A That would cause me concern, and did. 

Q Did you have any discussion afterwards 
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concerning your reaction to the edits being suggested 
by the office of general counsel? 

A Well, we looked at what they suggested, 
most of which was rejected. But quite honestly, 
there were instances in which they - a couple of 
occasions they wanted - they suggested changes in 
phraseology that were, in fact, not ultimately 
accepted but pointed out to us that we may have 
phrased things incompletely or without the greatest 
of accuracy. And we resolved that by pulling 
quotations from the transcripts. 

Q Did you ever come to learn that there was 
actually a review team that was looking over this -- 

A I don’t know how the comments were 
prepared. 

0 Did you have any idea who participated in 
preparing the comments? 

A 1 do not. 

Q Is there anything -- 

A Wait a minute. I may have heard the name 
Schmalzbach in connection with that. 

Q You knew Mr. Schmalzbach to be a member of 
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the general counsel’s office? 

A Yes, but that’s a fairly vague 
recollection. 

Q Is there anything else about the meeting on 
the 26th that you haven’t told us about that you 
recall? 

A Well, as I said, we had the television on 
for the hearings and we had very bluntly indicated to 
the Treasury people that we thought that the decision 
to issue -- to release those transcripts would be 
problematical to us and to them in the future. And 
within moments of our indicating that, Mr. Cutler was 
testifying and saying that he had seen Ellen Kulka’s 
transcript, I believe, at which point — well, it was 
obviously at that point public knowledge almost 
immediately after we had learned of it. I have a 
rather good recollection of that as well. 

MR. PORTNOY: I gather you will go a fair 
bit longer today? 

MR. CHERTOFF: I won’t be terribly longer 
for me. I can see finishing in about 40 minutes. 

MR. PORTNOY: Completely? 
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MR. CHERTOFF: My stuff, yes. 

MR. GIBSON: I think we’ve been going off 
the record. 

MR. CHERTOFF: Sure. 

(Discussion off the record.) 

(Whereupon, at 12:50 p.m., the deposition 
was recessed, to be reconvened at 1:30 p.m. this same 
day.) 
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1 AFTERNOON SESSION (1:34 p.m.) 

2 Whereupon, 

3 PATRICIA M. BLACK 

4 resumed the stand and, having been previously duly 

5 sworn, was examined and testified further as follows: 

6 EXAMINATION (Continued) 

7 BY MR. CHERTOFF: 

8 Q Now, after this meeting on the 26th, did 

9 you have any discussion concerning the public 

10 reaction that there might be to the disclosure of the 

1 1 transcripts and the way in which the RTC would 

12 handle — the RTC IG would handle any public inquiry 

13 or press inquiry concerning the transcripts? 

14 A Well, we certainly had, amongst the RTC IG 

15 personnel, discussions about the transcripts, and at 

16 one point, I believe on the 26th, we got an E-mail 

17 from our press officer, Jack Adair got the E-mail 

18 from our press officer, Steve Katsanos, basically 

19 saying I thought you guys didn’t release parts of 

20 investigative materials as you’re going on with your 

21 investigation. 

22 And when Jack got that message, he came 
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1 into my office and said, I want you to look at 

2 something on my computer screen. And I saw that, and 

3 .we talked about how to respond to it because Katsanos 

4 considered it possible that he was going to get press 

5 inquiries on it. And we responded by simply saying 

6 that we released transcripts of interviews only to 

7 the interviewee, and it was the Treasury lG’s 

8 decision to release the transcripts to the White 

9 House, we did not know about it until that morning. 

10 Q Now, I want to show you what’s been marked 

1 1 as Exhibit 6054 for identification and ask you 

12 whether you have ever seen that. 

13 A Yes, I have. 

14 Q A couple of references I want to ask you 

15 about. One is a reference obviously to the 

16 discussion on the 26th of July concerning the draft 

17 where it says in an E-mail "I suppose in their wisdom 

18 and haste, Treasury folks decided not to even mention 

19 the Ludwig contact." 

20 What do you remember from the 26th of July 

21 as being the conversation relative to the Ludwig 

22 contact? 
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A There was only disagreement as to whether 
or not we needed to interview Mr. Ludwig concerning 
the contact that 1 referred to earlier that had been 
reported in the press, 1 believe over that weekend. 

In general, the RTC personnel, without exception, the 
RTC personnel wanted to interview Mr. Ludwig. The 
Treasury people, by and large, did not think it was 
necessary. I don’t know if that was uniform on their 
part, though. 

Mr. Switzer was out of the office during 
this period of time, and he was communicating by 
computer also. 1 believe the decision was made at 
the meeting on the 26th to, in fact, interview 
Ludwig. So Steve was commenting on the earlier 
draft, which when he left town he had taken with him, 
and it did not reference the Ludwig contact. I don’t 
know that we knew about it at that point. Maybe we 
did ahead of time. 1 can’t remember when we found 
out about it exactly, but it certainly was an issue 
by the 26th. 

And I think we had decided by then -- we 
had gotten them to agree, and OGE weighed in also in 
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saying that you should interview him. Steve was not 
aware of that at that point. 

Q What was the reasoning behind the two 
positions about whether Mr. Ludwig ought to be 
interviewed? 

A Well, our reasoning was it’s another 
contact you have to deal with. 

Q What was the argument against it? 

A They did not think it was relevant but I 
cannot recall why. And there was a time factor. 

They wanted to get finished. 

Q So again the time issue weighed into the 
decision? 

A Yes. Well, not into the decision because 
we did the interview. 

Q It weighed into their position? 

A Yes. 

Q Now, there’s also a reference to "Pat and 
Jack have shared their E-mail traffic with me about 
Treasury OGE sharing copies of transcripts with the 
White House. Does that action possibly violate the 
brand-new White House rules about what they will and 
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will not do in connection with investigations by 
regulatory or law enforcement agencies?" 

What rules were those? 

A First of all, the first sentence about 
sharing E-mail traffic referenced the Katsanos E-mail 
series that I had mentioned a moment ago, and the 
phrase "does that action" does not refer back to the 
E-mail traffic but rather to the sharing of 
transcripts. 

Q The sharing, 1 understand that. 

A Mr. Cutler announced that the White House 
had in place new regulations concerning disclosure of 
information in the situations referenced by Steve 
here; that is to say, with regard to investigation by 
regulatory and law enforcement agencies. 1 believe 
that was announced in his testimony on the 26th. 

It’s possible that it was announced prior to that 
time. And Steve’s question was, does the sharing of 
the transcripts run afoul of the new procedures. 

Q Did anybody ever pursue that question? 

A 1 don’t believe so. You need to realize 
that very shortly after this disclosure, the 
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independent counsel indicated that he was going to 
look into it. 

Q What was your understanding — withdraw the 
question. 

Were you ever consulted or was there any 
discussion with you concerning the request that the 
Senate Banking Committee had made to see the 
transcripts and the report? 

A Yes. 

Q Tell us about those conversations. 

A It jumps ahead a little bit. On the 28th 
there was a marathon meeting, also held at the RTC 
lG’s office in our conference room, where the report 
was being finalized. At least at that point, and 
perhaps even before that, Francine had indicated to 
me that she was in contact with Congress which wanted 
copies of our report. The report was, in fact, 
physically reproduced at Treasury, Treasury binding 
and printing it up. And Francine indicated to me 
that she would take care of dealing with Congress, 
and 1, in fact, to that point, had not had any 
contact with anyone in Congress on this issue. 
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After the report had been issued, 1 believe 
by letter dated the 31st of July from Senator Riegel 
and by letter dated August 1, I believe, from 
Congressman Gonzalez, there were requests made to the 
IGs — I can’t remember if they were directed to 
Treasury or jointly, or if in fact one of them did it 
one way and the other another — for copies of the 
unredacted transcripts. 1 saw those letters, 1 
believe on August 1. The 31st was a Sunday, so I 
believe I saw them on August 1. 

I contacted Ellen Kulka and told her that I 
had gotten that request, that we had gotten those 
requests and how did RTC feel about that, the 
privileges asserted in the redacting process were 
those of the RTC. And there was some indication at 
first that RTC wanted an actual subpoena from the 
committee before they would turn over that material 
or before they wanted us to turn it over. And I 
believe there’s an E-mail that I have produced to you 
that indicates that we were hesitant to require a 
subpoena from Congress because of the IG’s obligation 
under the IG Act to turn information over to 
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Congress, and would it not be sufficient to require 
something less than that from the committee. 

1 then had a conversation with Andy Tomback 
who was a deputy general counsel and somebody else 1 
can’t remember — there was another person on the 
line with Andy - where they said we don’t really 
think that a subpoena is required. You can just say 
that you’re acting as though you were under 
subpoena. The committee has the authority to issue 
one. 

And those conversations and E-mails 
occurred on August 1st and 2nd. Also on August 1st 
and 2nd, I was talking to committee staff, there was 
a woman lawyer from Senate Banking, Maloney or -- 
Q Beth Maloney? 

A Yes. 1 got her once. And the Senate, of 
course, was in the midst of hearings and things were 
fairly chaotic, but 1 did get her once after 1 had 
talked to Kulka, but before 1 had talked to Tomback, 
and I had expressed concerns to her. I had pointed 
out that the Senate had — both sides of the aisle 
had backed off on questioning concerning the 
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underlying investigation and were very careful, in 
fact, to avoid that. That’s exactly what the 
redactions were, and she said yeah, 1 can tell that 
by the context, and I have drawn my own conclusions 
as to what it must have said. 

I expressed reluctance to physically send 
those documents up. We left it, well, maybe we’ll 
work something else out or maybe the Senator will 
insist on physical copies. My reaction is if he 
insists, he will get them; if the committee insists, 
the committee will get them. 

I had a similar conversation with the House 
side but on the House side, reached a resolution with 
the staff, not with Chairman Gonzalez himself but 
with his staff, that they thought it would be 
adequate if we made the unredacted transcripts 
available to them, and they would come and look at 
them if they felt they needed to. By then they had 
also pretty well figured out what the content was. 

So on August 3rd — I tried, subsequent to 
my conversation with Tomback where I relayed what the 
House was willing to accept, 1 said 1 don’t know if 
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the Senate will accept it or not, and for that 
matter, 1 don’t know that the chairman will accept 
it. That’s what his staff said they thought he would 
accept, but that’s tentatively where we’re going, 
that we will make it available to the committee and 
its staff in our offices. And he said that would be 
great and I said but if they push, we’re intending to 
produce it. And he said well, if you have to, you 
have to, RTC understood that, as long as we asserted 
all the privileges and ask that it be kept extremely 
confidential. 

So in a letter back that 1 drafted to both 
committee chairmen, that was exactly what we offered 
and said if this is not acceptable to you, let us 
know, and that went out August 3. We never heard 
anything back from anyone -- with the exception of 
some months later, a member of the minority staff on 
the Senate side asked to come and review the 
transcripts, and we did make those available after 
confirming that he was on committee business. 

0 I would like to direct your attention now 
to July 28, what you have described as the marathon 
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meeting. Where did that take place? 

A That took place in Rosslyn in our 
conference room at the IG’s office. 

Q Who was present? 

A Present in that one were for the RTC, 
myself, Clark Blight, Jack Adair, Joan Dwyer, Sarah 
Herlihy and part of the time Phyllis Reed, who is a 
secretary. Her role was inputting data, changes on 
the report. 

On the Treasury side, Kemer, Cottos and 

Cesca. 

Q What was the purpose of the meeting? 

A Okay, but — 

Q I’m sorry, I didn’t mean to cut you off. 

A Also at one point Ellen Kulka, general 
counsel, came over and spoke to a group consisting of 
Adair, myself, Kemer and Cesca; and l believe she 
had - well, she did have RTC legal personnel with 
her, and I think they were attorneys by the name of 
Orr, Binkley and Carter. 

MR. PORTNOY: Could you spell that second 
name, please. 
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THE WITNESS: B-i-n-k-l-e-y. 

BY MR. CHERTOFF: 

Q What was the purpose of the meeting? 

A The purpose of the meeting was to finalize 
the report. 

Q And it was a long meeting. 

A Very. 

Q Let me ask you first what discussion there 
was, if any, concerning the issue of transcripts and 
transcripts having been furnished either to the 
Secretary or to the White House. 

A I don’t remember a lot of discussion about 
that at this point. 1 mean, that was over and done 
with, and there was not a thing to be done about it. 

There were people references again that we thought 
that was going to cause problems, as a separate 
topic. 

There arose the issue - to the best of my 
recollection, for the first time, it was either at 
that meeting or perhaps in some phone calls the day 
before, that Secretary Bentsen wanted to release the 
report and the transcripts publicly with the OGE 
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opinion. At that point we knew we had to redact 
those transcripts, there was information that was not 
appropriate for public release at that point. So -- 

Q Let me stop you a second. Before that time 
you had never performed the function of redacting the 
transcripts? 

A Oh, no. 

Q And certainly you didn’t redact the 
transcripts that were sent up to Secretary Bentsen? 

A No. 

Q And certainly you didn’t redact the 
transcripts that went over to the White House? 

A 1 did the redactions. They were not done 
until the 29th — 

Q Back to the discussion of the redactions. 

A — the 28th. There had been discussions 
before, during the course of this investigation, 
about confidential material being referenced in those 
transcripts, and there had been discussions about the 
criminal referral itself and how we handled that 
document, which we had access to during the course of 
the investigation. 
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And on that issue, I advised our agents not 
to release that document even to OGE, and I talked to 
OGE about that. I explained to them that obviously 
that was just critically sensitive to RTC. RTC did 
not want that document out of its custody. And I 
told OGE that I could not understand why they needed 
it, but that if ultimately they did, they could come 
to our offices and review it. 

During the course of the discussion, OGE 
agreed that it did not need that document, and in 
fact, that it did not even need to review it. It 
focused on the content of the contacts instead and 
that what the underlying document said was not 
material to the issues before us. 

So that had occurred a couple of weeks 
before that time, so we were certainly sensitized to 
the criminal investigative material being discussed. 

In addition, Jane Ley had brought the issue 
of privileged information up early on in connection 
with the transcripts themselves, so when we became 
aware that there was now going to be this push to 
release the documents, we said they cannot be 
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released unredacted. 

I contacted, on the 27th or the 28th, Ellen 
Kulka, the general counsel of the RTC, and raised 
this issue with her, saying that I would be willing 
to do that redaction on RTC’s behalf or she could do 
it, she and her attorneys could take a first cut at 
proposing redactions but the final cut would be with 
the IG, it being our document. 

She objected to the release of the 
transcripts at all. I told her — and this 
conversation of a certainty occurred on the 28th. I 
told her that I was certain that they were going to 
be released in some form. I told her they were 
certainly going to be appended to the report and 
there was a great deal of pressure to get a publicly 
released version of the entire report, including the 
exhibits. 

She asked to come over and make her case to 
the IGs personally. I said 1 will call you back. I 
walked across the hall into the conference room, 
where the IGs were, and 1 told them that Ellen Kulka 
wanted to come over and talk to them, that she was 
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very concerned about the transcripts being released 
at all and she wanted to make her pitch directly to 
the IGs personally. And they said of course. 

She came over between 1 1:00 and 11:30 and 
spoke to them for about an hour. 

Q In the course of either this conversation 
on the 28th or your earlier telephone calls, did you 
indicate to her that the transcripts had been sent to 
the White House? 

A Oh, she knew that. Cutler had proceeded to 
talk about her very own transcript. 

Q Did you have any conversation with her 
about that? 

A Yes. 

Q When was that? 

A 27th — maybe the 27th, certainly the 28th. 

Q What did she say? 

A She was livid, she was furious. And I said 
we are most displeased ourselves. It was done 
without our knowledge or acquiescence, and, in fact, 
over our expressed objections. 

Q Did she indicate to you that, if she didn’t 
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get satisfaction on the issue of the handling of the 
transcripts, she was prepared to go to Congress and 
indicate that the lG’s investigation was not being 
allowed to proceed independently? 

A She indicated a willingness to go to 
Congress to protest. Whether it was that the IG’s 
investigation was not being allowed to proceed 
independently or that that release had adverse 
potential consequences to RTC’s investigation, I 
don’t recall. 

Q You relayed this conversation you had with 
Ms. Kulka about her willingness to go to Congress 
over the issue of the transcripts to the assembled 
group in the meeting on the 28th? 

A Yes, 1 did ~ 

Q What - 

A -- as a part of she wants to come over and 
talk to you, and here’s what she is going to have to 
say, among other things. 

Q What was the reaction? 

A As 1 said, the reaction is tell her to come 
over and talk to us. 
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Q Did anybody say anything? 

A I don’t recall. 

Q Did Ms. Kemer say anything? 

A Not that I recall. 

Q Did she do anything? 

A Ms. Kemer frequently -- well, before 

Ms. Kulka — let me back up. 

Ms. Kemer frequently left meetings to make 
phone calls. That was a pattern. She had asked me 
before this meeting if there were phones that she 
could use, and I indicated a temporarily vacant 
secretarial station that was available. And I 
believe I told her that if she needed to, she could 
use my phone, which was nearby the conference room as 
well. 

She was in and out of those meetings a 
lot. That’s the extent of my recollection. I cannot 
tell you at what time she left a meeting. 

Q Did you ever learn who she was calling? 

A Not of a certainty, no. 

Q Let me ask you this. Was there, in the 
context of the meeting on the 28th, a need to conduct 
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ongoing negotiations with Treasury, either the 
Treasury Secretary or the office of general counsel 
at Treasury concerning the way the transcripts would 
be handled? 

A Not in my view, no. 

Q And who was supposed to be the point of 
contact when the inspectors general reached their 
decision concerning the transcripts? Who was 
supposed to be the point of contact to convey that to 
the Secretary of the Treasury? 

A I don’t know. That was strictly between 
them. We weren’t conducting any such negotiations 
with our agency at all. 

Q But your meeting was an internal meeting 
designed to formulate the inspectors general’s 
position on how to handle the transcripts? 

A That was one issue. We were drafting the 
final report. We were finalizing that report on the 
28th. 

Q Was there any reason that you needed -- 
that the group needed to be in contact with the White 
House during the course of this meeting? 

156 

A Not that 1 can recall. However, 1 would 
have to look back and see the dates of any 
transmission of changes of interviews. When I say 
"changes,” let me — the witnesses were all 
reviewing their transcripts. If they had any changes 
to those transcripts, they were transmitting them to 
us. I do not ~ the White House people were 
interviewed at the end of the process, and it is 
possible that there were transcripts outstanding from 
White House interviewees. That is also conceivable 
for Treasury and even RTC. I’d have to check those 
dates. 

Q Who were they transmitting these changes 
to? 

A Ms. Kemer, I believe. 

Q Beg your pardon? 

A 1 believe Ms. Kerner. 

Q Were they transmitting it to her while she 
was in the meeting? 

A I don’t know that. 1 do not know whether 
they had all been transmitted at that point. I just 
don’t know on the 28th. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


478 


157 

Q Do you remember incoming calls coming to 
her or messengers coming with ~ 

A Yes. 

Q -- okay. Let me break it out. Do you 
remember incoming calls coming to her? 

A Yes. 

Q Do you remember messengers coming to her? 

A No. If you mean by messenger, someone 
bringing documents, not during that meeting. If you 
mean someone bringing a message as in a secretary 
taking a message, yes, that happened. 

Q What did Ms. Kulka say at the meeting on 
the 28th to the assembly? 

A Now, at that point there were only four of 
us there, and Ms. Kulka and whoever she brought. The 
four being the two IGs and their counsel. She was 
absolutely furious and that was directed at the 
Treasury people, in essence saying how dare you 
release RTC material and particularly how dare you do 
so without even consulting the RTC IG. She was 
livid. And there was a rather protracted argument 
between Ms. Kulka and Ms. Kemer defending her 
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actions. 

Q What did Ms. Kemer say in defending her 
actions? 

A That the investigation was essentially 
complete at that time and that she thought the action 
was appropriate and reasonable. 

Q In fact, the investigation was not 
completed as of that time; isn’t that correct? 

A That is correct, it was not. 

Q Did she expand at all in terms of her 
reasons as to why she thought it was reasonable? 

A They argued back and forth a long time, but 
that’s essentially the argument. 

Q Had you had occasion, between the time you 
learned about the transcripts going to the White 
House on the 26th and the 28th, to talk to OGE about 
the fact that the transcripts had been sent over? 

A I probably did but I don’t have a specific 
recollection. 

Q Did you talk to Jane Ley? 

A I probably did. 

Q Do you have any recollection of her being 
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angry about it? 

A I don’t have a specific recollection of a 
conversation that occurred right then. I know I’ve 
talked to her either then or subsequently and 
expressed my own dismay, anger. 

Q What did she say? 

A My recollection is she was not pleased 
either. 

Q Did Ms. Kemer ever indicate to you that 
she was communicating about what was going on in the 
meeting on the 28th with Mr. Schmalzbach back at the 
Treasury Department in order to get lobbying done at 
the higher levels of the RTC? 

A She never indicated that to me. 

Q Did you eventually learn that from 
somebody? 

A I learned that communications had been made 
for that purpose. I don’t recall if I learned of a 
certainty that it was Francine doing the 
communications, but I saw an E-mail that referenced 
the communications. 

Q Now, still focusing your attention on the 
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28th, is there any more discussion concerning the 
transcripts that you remember from that day? 

A Well, as I said, Ms. Kulka came over and 
made her case for nonrelease of the transcripts, and 
the IGs both agreed that the transcripts had to be a 
part of the report. The way it was written as a 
chronology reference back to the actual transcripts 
was important. We had written it with that 
expectation for some time now and we could not change 
at this late date. 

They also said, pointed out that all of 
these materials were going to be FOIAble sooner or 
later so we may as well deal with it now. 

She then took the position that well, if 
that’s the way it is, I understand it. This document 
is yours and there’s nothing I can do about that. 1 
don’t like it, but I hear what you’re saying and we 
want to propose redactions then. At least two of 
these people, at least Binkley and Carter were there 
at that time, maybe, or joined them later that day, 
but we said well, we will put the transcripts in a 
room with you and give you highlighters and a bunch 
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of yellow stickles and propose your redactions. And 
they did that. They started immediately. 

And as I said, my recollection is that two 
of them were with her at that moment and that Mr. Orr 
joined them in progress later that day. They worked 
from approximately noon, 12:30 until 1 1:00 or so at 
night. 

Q And did you ultimately then the next day 
review the redactions that they had provided? 

A Yes. 1 was reviewing them as they were 
doing them also. We remained there the whole day, 
leaving about midnight. 

0 And you made the final decisions about the 
redactions? 

A Yes. At the time they were reviewing them, 

I would come in and talk with them about how they 
were going. If they had a question, they would come 
and get me, and we talked about what they were 
proposing. And then ultimately the next day I made 
the redactions. 

0 What was the principle you used in deciding 

whether a redaction should be taken or not? 
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A First of all, I was producing a publicly 
disclosable document under the rubric of FOIA. This 
is the document we would turn over if we had a FOIA 
request, so that was the general criteria you use. 

The RTC’s specific concerns were to redact 
all information that went to the specifics of the 
criminal referrals that had not been publicly 
disclosed by the RTC, the fact that it may have been 
referenced elsewhere either accurately or 
inaccurately was not relevant. The relevant issue 
was whether RTC had authorized that disclosure. 

FOIA, of course, also has all sorts of 
fairly discretionary, in many instances, exemptions 
and they were not asserting those particularly 
heavily. There were privacy concerns where 
individuals’ names were mentioned. The individuals 
who were being interviewed had, for the most part, at 
least for the purposes of this investigation, all had 
passed into the public figure type of status, so not 
their names, but names elsewhere in the reports, 
particularly names having to do with the criminal 
investigation those were the things that they were 
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protecting. They were protecting the underlying 
criminal investigation. 

Q And you approved those kinds of redactions? 

A Yes. 

Q And then you had the final decision on what 
was to be redacted? 

A Yes. 

Q Now, you knew at that point in time, 
though, that unredacted versions of the transcripts 
were in the possession of the White House? 

A That’s correct. 

Q During the meeting on the 28th, what 
discussion, if any, was there concerning further 
editing suggestions from the Treasury general 
counsel’s office or the Secretary of the Treasury? 

A Those came up again. We had not — 1 said, 
we had not made some of the ones before, is my 
recollection. Anyway, they certainly came up, and we 
accepted ones that we thought were well-grounded in 
fact. 

As 1 said before, generally by expanding a 
reference to include a specific quote rather than a 
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paraphrasing of it, but those did come up, along with 
OGE’s. OGE had further comments. 

Q Did anybody in this process raise any 
objection to the Treasury Secretary or his designees 
actually having input into the final version of the 
report? 

A As 1 said, that had been referenced 
earlier. At that point we were simply taking the 
comments on their own merits. And if we thought they 
had merit, we dealt with them; and if they did not, 
we did not. 

Q Am I correct in my understanding that, as 
between the two IG offices that were pursuing this, 

Treasury really had more control over the final 
product? 

A Control over the final product? 

Q Yes. If there was a disagreement about 
whether something should be put in or not, that it 
was not reconciled, that Treasury would ultimately 
make the decision? 

A That was certainly true as to earlier 
drafts when they had custody of the disk. This one 
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was being done in the room with us and we had the 
disk. A number of our changes that had been 
suggested before had not made it into that next 
draft. One of the reasons that that was being done, 
in the room with us at the time was — that was one 
of those reasons. 

I don’t recall any instance that day on the 
28th on which we reached an irreconcilable 
difference. 

Q Do you remember an occasion on another day 
when you reached an irreconcilable difference? 

A Well, as I said, we suggested changes and 
they didn’t show up in the report. 

Q Did they make it in the final? 

A Yes. 

Q Because you reinsisted on it? 

A Yes. We physically input them. 

Q When was the final report submitted? 

A The 29th. 

Q And when is the last time you worked on it? 

A The 29th. 

Q That was in reviewing the redactions? 
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A That’s when doing the redactions. 

THE WITNESS: Off the record? 

MR. CHERTOFF: Sure. 

(Discussion off the record.) 

BY MR. CHERTOFF: 

Q Back on the record. 

A I recall an instance on the 29th or the 
30th which I had gone home, Jack Adair called me with 
a question on something that related to that report. 

I can’t remember what the question was but I gave him 
advice on it. That could have been -- I mean, if it 
was on the report itself, it had to have been on the 
29th because that was when it was finalized. 

Q Now, after the report was completed on the 
29th, did there come a time that you learned that 
there was controversy over the manner in which the 
transcripts had been transmitted to the White House, 
and that the White House was going to prepare a 
letter setting forth its version of what had 
happened? 

A Yes. 

Q During the next few days? 
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A Yes. 

Q How did you learn about that? 

A I believe I got a phone call from Francine 
Kemer. 

Q What did she tell you? 

A She told me that Mr. Cutler was issuing a 
letter addressing those points. 

Q Why did she call you about that? What did 
she say to you about why she was calling you about 
that? 

A She had gotten a call -- I believe she had 
gotten a call from the White House or perhaps she 
had — from White House counsel’s office or perhaps 
she had initiated one, 1 don’t know who initiated it, 
where she had learned of this, and had some concerns, 

I believe, about the accuracy of the letter. 

Q What did she say to you? 

A She at first said that the letter was going 
to state something to the effect that they had 
made — the White House counsel’s office had made 
people available and had gotten the transcripts. And 
1 said that’s not true, or at best, it’s very 
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misleading if it links those two things because 1 had 
said at the outset no, that is not going to be quid 
pro quo and we’re not going to make the transcripts 
available to you. If that letter links those two 
events, it’s just dead wrong. 

Q What did Ms. Kemer say in response? 

A She indicated that my recollection was 
completely correct, that 1 had said no, and that it 
was her understanding that the two were not - the 
two events were not so linked. 

Q So what happened next? 

A I made a call to Ms. Sherburne 
immediately. 1 might have gone in and talked to Jack 
Adair and then made the phone call, where I stated in 
very strong terms that I objected to any such 
linkage, that I thought it was misleading, and I 
certainly hoped the letter didn’t say that. 

Q What did she say? 

A I didn’t get her. I left that as a voice 
mail message. And 1 got a return call fairly 
quickly. 

Q And? 
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A She said that the two were not linked. I 
told her I wanted to see the letter before it went 
out. She said that it had already gone out, she 
thought. And I said well, I’ve expressed my 
concerns. I certainly hope the letter is not 
misleading and she said she hoped it was not also. 

It was not their intent to mislead. 

Q What was her demeanor in the telephone call 
with you? Did she seem apologetic? 

A She seemed concerned that 1 was concerned. 

Not hostile or anything. 

Q Let me show you what’s been marked as 
Exhibit — I’m sorry, go ahead. 

A I was going to say, shortly after that, I 
received a call from Francine who had been called by 
Sherburne and we learned that the letter had not gone 
out and would be transmitted to us before it went 
out. 

Q Before we get to that, let me just show you 
what’s been marked as Exhibit 368 for identification, 
which is a copy of an E-mail under your name. I 
would ask you to take a look at it and read it 
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because I have a couple of questions I want to ask 
you. 

While we’re at it, let me give you Exhibit 
6289 for identification which is the follow-up 
E-mail. 

(Witness reviewed the document.) 

BY MR. CHERTOFF: 

Q Is this E-mail an accurate rendition of 
what occurred on or about August 3, 1994? 

A Yes, and it was typed within minutes of the 
phone calls referenced. 

Q There’s a reference here to your 
conversation with Ms. Sherburne where she called 
back, in the middle paragraph. 

A Uh-huh. 

Q Where she indicated — it indicates "she 
said that she had not remembered a definitive 
refusal." I want to make sure we’re very clear on 
this. When you had your meeting on July 5 with 
Ms. Sherburne and Ms. Cheston and Ms. Kemer, was 
your refusal about turning over the transcripts 
unequivocal and definitive? 
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A Absolutely. 

Q Let me show you what has been marked as 
Exhibit 6274 through 6276 for identification and I’ll 
ask you if you recognize this. 

A Yes. 

Q Is this a fax that you sent to 
Ms. Sherburne making suggested changes in her letter 
to conform with your belief of what the accurate 
state of affairs was? 

A Yes, it is. Your copy has the edges of the 
words on the fax sheet itself cut off, but that’s it, 
yes. 

Q The cover sheet ~ actually let me switch 
copies with you. I have a cover sheet which I think 
has the full words on it. 

A Yes, it does. 

Q The comments that are typed on the cover 
sheet are your comments? 

A That is correct. 

Q And would you explain what was in the 
letter that troubled you, specifically in terms of 
being misleading? 
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A The last paragraph in the letter, what was 
page 1 of the letter, appeared to me to be 
misleading. It states -- one sentence in it 
especially — "we permitted the inspectors general 
jointly to take sworn deposition of all the White 
House officials they wanted and we requested copies 
of all deposition transcripts." 

Both halves of those statements are true 
but when linked are misleading in that, yes, they 
provided everyone that we wanted; yes, they did 
permit the depositions to be sworn; and yes, they did 
ask for copies of the transcripts, but they were 
refused at the time that that happened. And I 
thought to make it -- this appears to indicate that 
there was not a refusal, and I believed that the two 
had to be completely unlinked in order to be 
accurate. The time between the agreement to make all 
the witnesses available and the time at which they 
got the transcripts, never with the RTC IG’s 
permission but with the Treasury IG’s permission, was 
a period divided by several days, about three weeks. 

Q It’s also correct that the original letter 
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1 as presented here suggests that both inspectors 

2 general received the request to furnish the 

3 depositions? 

4 A Yes. 

5 Q Whereas, in fact, the ultimate request 

6 which led to the depositions being turned over was 

7 not transmitted to the RTC? 

8 A That’s correct. We both did receive a 

9 request but one of us refused it. 

10 Q Now, let me show you what’s been marked as 

1 1 Exhibits 6268 and 69 for identification, which is a 

12 signed letter by Mr. Cutler, And let me direct your 

13 attention to the last two paragraphs on page 1, which 

14 is 6268, and ask you whether that, in fact, embodies 

15 the correction that you wanted. 

16 A Not precisely, in that I had suggested on 

17 my letter that the division - that that sentence 

18 stop with all the White House officials they wanted, 

19 period, and a new paragraph start, and that was 

20 done. 

21 My suggested wording, which was true — 

22 which reflected my knowledge as of the time 1 wrote 
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1 that, and until just a few minutes ago, was a 

2 statement that on July 23, we requested copies of all 

3 the depositions, I believed that to be true until a 

4 couple of hours ago when you showed me an E-mail that 

5 indicated to the contrary. And I had also linked 

6 that to that they had gotten - to the fact that they 

7 got the transcripts from the office of the 

8 Secretary. And what they — so they divided it 

9 somewhat differently, saying we requested copies of 

10 all deposition transcripts from the office of the 

1 1 Secretary. On July 23 Treasury provided. 

12 Q Did you see this version of the letter 

13 before it was sent out? 

14 A No, I did not. I should elaborate on that 

15 last statement, i did not see that but I think 

16 they — fairly speaking, that did address my 

17 concerns. 

18 Q Did you ever hear any information 

19 concerning the investigative files of the inspectors 

20 general’s investigation being released outside of the 

21 custody of the inspectors general, putting aside the 

22 transcripts of depositions? 
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A No. Again, also you have to put aside OGE. 

Q That’s right, other than to OGE or within 
the two inspectors general offices. Have you ever 
heard of a release of the investigative file, apart 
from what we have discussed in terms of the 
depositions, to anybody outside of the two inspectors 
general offices and the OGE? 

A Eventually; we got a request this summer 
from the House Banking Committee, and then, of 
course, very recently from you and we provided copies 
of those materials. 

Q Other than that? 

A The independent — 

Q And the independent counsel — 

A The independent counsel. We provided 
material to them. 

Q Apart from what you’ve told us, are you 
aware of other communications between Ms. Kemer and 
people in the office of the general counsels - 
office of the general counsel of Treasury during the 
period of June 30 to August 5, 1994? 

A During the course of speaking with the 
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Office of Independent Counsel, I became aware of 
communications such as that. 

Q What? 

A I was — 

MR. PORTNOY: Are we going to avoid inquiry 
into the substance of discussions with -- 
BY MR. CHERTOFF: 

Q I don’t want to know the substance of 
discussions. I just want to know what you now are 
aware of. 

A I’m going to at least have to discuss a 
document I saw. 

Q Tell us about the document. 

A I was shown a copy of a document that was 
an E-mail from Mr. Schmalzbach to Mr. Knight. It was 
dated the 28th. The time was, as best 1 recall, 

10:43 in the morning. And that E-mail relayed the 
substance of what was going on in the meeting that we 
were having with the Treasury 1G people at that time, 
contemporaneous with the message. 

Q Other than that, are you aware of any other 
contacts that you’ve not told us about? 
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1 A As a result of that E-mail, of my having 

2 seen that E-mail, I went to our AIGI, Mr. Blight, and 

3 we ordered the logs of telephone calls made from our 

4 offices during the month of July, and there were 

5 other phone calls placed from our offices from the 

6 secretarial bays that were vacant during meetings 

7 that were on the 26th and the 28th. I do not know of 

8 a certainty who made those phone calls. 

9 Q I’m going to show you what’s been marked as 

10 Exhibits 025246 through 025251 and ask you if you 

1 1 recognize this document to be the document you had 

12 generated. 

13 A Yes. 

14 Q Just if you can interpret, if you can 

15 interpret, if one goes left to right, what does it 

16 tell us about? 

17 A The end of the column named "station," that 

18 is the telephone extension from which the phone calls 

19 were made. The next column is the date. The third 

20 column is time, that is the time the phone call 

21 began. The next column is number dialed, it’s just 

22 that. And the last column was duration, which tells 
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1 the length of the phone call. 

2 Q Is there only one telephone call associated 

3 ■ with a station that has a number there, only one 

4 telephone, physical telephone device that’s linked 

5 with this particular number for station? 

6 A That is correct. 

7 Q It’s not that you can use any number of 

8 extensions and have it come back to this station? 

9 A No. The way our telephone system works, if 

10 you pick up that physical telephone at any station, 

1 1 it will record a call being made, data from the 

12 call. It does not record the substance of the call 

13 itself, but records this data as being made from that 

1 4 particular extension. 

15 Q Where was this particular phone located, 

16 87804? 

17 A That was a secretarial bay immediately to 

18 the right. The secretarial bay immediately to the 

19 right of the conference room as you emerge from the 

20 conference room. 

21 Q Is that the secretarial bay to which you 

22 directed Ms. Kerner on the 28th of July, 1994 for 
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purposes of her making telephone calls she needed to 
make? 

A Yes. 

Q I want to show you what’s been marked as 
Bates 25320, which I believe are notes of yours. You 
can tell us if you recognize the handwriting. 

A Yes, that is mine. 

Q And they’re dated 4/26/95? 

A Yes. 

Q What do these notes reflect? 

A These notes reflect a series of telephone 
conversations between a reporter by the name of Kyle 
and myself. 

Q And Mr. Kyle, is he an Associated Press 
reporter? 

A Yes. 

Q And would you just read the notes down for 
us? 

A Yes. Starting at the top, the numbers 
105-120, that tells the time and duration of the 
phone call between 1:05 and 1:20, on 4/26/95. The 
number immediately below that starting with 202 is 

180 

the AP number. First line says ’’Kyle said that they 
have info that Cohen believed F provided Altman, 

Hanson or their attorneys the transcripts.” 

Next entry, "letter from Cutler to Bentsen 
citing F as repository of docs,” which is documents. 

Q And F refers to whom? 

A Francine Kemer. The third entry, 

"allegation that F gave TR," which is transcript, 

"to WH," which is White House, "to allow prep," 
preparation, "of testimony." These were allegations. 

Q That the reporter told you about? 

A Yes. 

Q As you continue on, what’s the next entry? 

A Next entry is "4/27/95. 11:15-12:28." 

Q 11:28. 

A I’m sorry, 11:28. "F told — " 

Q Can you tell us, this seems to be a 
separate entry, where does this come from? This is 
the next day. 

A This is Mr. Kyle again. "F told John," 

John was another AP reporter working with Mr. Kyle on 
a story they were trying to develop, "that LB," Lloyd 
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1 Bentsen, "was provided unredacted TR," which is 

2 transcripts, "on the 22nd. There is a parenthetical 

3 note on record." That indicates Mr. Kyle had said 

4 that statement was made to him, or to John on the 

5 record by Francine. 

6 The next entry is "J. Wilson on record in 

7 general way on related" — 

8 Q Is it "related" or "redacted"? 

9 A Redacted, it is redacted "info. H says 

10 CL," which stood for the Clintons, "would be more 

1 1 than W," with a circle, which is my designation for 

12 the word "witness," "gen," which stands for general, 

13 "description on where RTC investigation was going 

14 and LB and WH had minute-by-minute basis." I think 

15 that word is "had," a minute-by-minute basis. 

16 Q What does that mean, "minute-by-minute 

17 basis"? 

18 A That the allegation — again, these are 

19 allegations, that the reporter was relaying to me is 

20 that Secretary Bentsen and the White House were told 

21 on a contemporaneous basis what was going on in our 

22 investigation. 

i~82~ 

1 Q And what did you say in response? 

2 A I just listened. I was not responding. 

3 Q What’s the next entry? 

4 A He then asked me whether I did the 

5 redactions and said that he had been told that I had 

6 done the redactions, and I did confirm that, and I 

7 said yes, I did do the redactions. 

8 And then I said "I told him that" — I’m 

9 reading again from the notes. "I told him that the 

10 redactions were done on the a.m. of July 29." As 1 

1 1 recall, he had someone alleging that the transcripts 

12 which went somewhere, I don’t remember which 

13 destination, were redacted and that they were 

14 redacted prior to the 29th. And I said I did the 

15 redactions and they were not done until the 29th. 

16 Q And now the next entry? 

17 A The next entry is — starts with 

18 "3:16-3:25." That is on the same day as the prior 

19 entry. Again, this relates what the reporter was 

20 telling me. "Cutler told them that he and LB had 

21 ’private agreement,’ that info," which is 

22 information, "would be shared after LB announced OGE 
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investigation and before hearings set. Cutler says 
nothing wrong with that.” 

Next entry is "F E-mails to Cesca," above 
that is written the word "Cottos” and question mark, 

"talking about early July citing Sherburne’s request 
for transcripts. Ignores RTC OIG completely. F says 
nothing wrong with that.” 

Q After you had this information, what, if 
anything, did you do? 

A Well, first of all, these were allegations 
as far as I was concerned. 

Q I understand. After you got this report, 
what, if anything, did you do? 

A I relayed the information to my inspector 
general and that was about it. Let me correct my 
last response. 1 believe 1 called the independent 
counsel, Alex Azar, who is an attorney with the 
independent counsel, and told him as well. I know I 
did. One more thing I did. 

Q Okay. 

A I went back to look to see if the statement 
on the Hanson transcript was right. 
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Q Which statement on the Hanson transcript? 

A The one that was attributed to Jim Wilson, 
that he says Hanson says could be more than witness. 

Q Was that in the transcript? 

A Yes. I had not remembered it. 

Q And that had been redacted? 

A Yes. 

Q Do you know a Rick Doery? 

A Yes. 

Q Was there an occasion earlier this year 
when a subpoena was issued by the independent counsel 
for documents and Mr. Doery directed that certain 
documents not be turned over? 

A I don’t know that. I heard that that was 
true. 

Q What have you heard? 

A I had heard that that was true. 

Q From whom did you hear it? 

A Pretty much falls under the rumor 
category. I heard it within our office. 

Q In the RTC inspector general’s office or 
from Treasury? 
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A Yes, RTC. 

Q What were you told? 

A My understanding was that the Treasury had 
gotten -- Treasury and/or its IG had gotten subpoenas 
from the independent counsel’s office, as had we, 
concerning this investigation; that Mr. Doery, who 
was then acting counsel to the IG, had not turned 
over E-mails or communications from Ms. Kemer that 
were allegedly responsive to the subpoena. 

Q Did you hear that they were E-mails from 
Ms. Kemer or E-mails that were critical of 
Ms. Kemer? 

A Both. 

Q And these would be Treasury E-mails, not 
RTC E-maMs? 

A Yes, that’s right. 

Q Anything else you know about that or that 
you’ve heard about that? 

A I believe I heard at some point, I do not 
know which - again we get a lot of rumors - that 
the agents who were collecting information in 

response to the subpoena were critical of that. 
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Q Critical of? 

A Of those actions. 

Q Of that direction? 

A Yes. And I may be confusing subpoenas here 
between independent counsel and House Banking. And I 
believe I heard that at least one of the originators 
of the critical E-mails was distressed by that. 

Q Do you know who that was? 

A Mr. Cottos. 

Q Is there anything else you’ve heard about 
it? 

A 1 believe he communicated that stress to 
the independent counsel. 

Q When you said the agents who came to 
collect the documents -- 

THE WITNESS: Off the record for a moment? 

MR. CHERTOFF: Sure. 

(Discussion off the record.) 

BY MR. CHERTOFF: 

Q Back on the record. 

A He also I believe — Mr. Cottos I believe 
also communicated that distress to Clark Blight, our 
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Q When you referred to the agents who were 
involved in obtaining the documents pursuant to the 
subpoena, am I correct that you’re referring to IRS 
agents who had been given the assignment within 
Treasury of complying with the subpoena and 
collecting the documents? 

A That was what I was referring to, but I 
don’t remember which subpoena that was or whether 
that was a request from House Banking or from you 
folks or whether that was a subpoena from independent 
counsel. 1 know at some point IRS agents became 
involved in collecting data. 

MR. CHERTOFF: Excuse me for just a 
moment. 

(Pause.) 

BY MR. CHERTOFF: 

Q Let me just ask you one last set of 
questions. Let me direct your attention to, again, 
the period of time between, let’s say, June 23 and 
August 5 during the course of this investigation. 

Are you aware of any direct contacts between the 
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office of government - 

A 1 think you’ve got my chron and now I’ve 
got your document. Picked up the wrong one. 

Q Oh, I’m sorry. 

Are you aware, in this time period 1 made 
reference — 

MR. PORTNOY: State the time period, 

please. 

BY MR. CHERTOFF: 

Q The time period from June 23 to August 5, 
during the course of this investigation, are you 
aware of any direct contacts between anybody at the 
White House and anybody at the Office of Government 
Ethics? 

A I believe that — well, there was the 
reference in Switzer’s E-mail to me in talking to 
Jane — relating a conversation with Jane 
Sherburne — with Jane Ley, excuse me, where he 
referenced an attempt to enlist Ms. Ley’s assistance 
on getting that certification as to completeness of 
the documents. I don’t know whether she made that 
contact or not. 
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Q That would have been Mr. Switzer trying to 
get Ms. Ley to help the inspectors general in getting 
a certification about the redactions from the White 
House documents? 

A That is right. 

Q Other than that, are you aware of any other 
contacts between OGE and the White House? 

A Not that l can recall. 

Q Other than what you’ve told us about, are 
you aware of any other information collected by the 
RTC during the course of this investigation into the 
White House/Treasury contacts, apart from what you’ve 
told us, that was transmitted to the White House or 
to any third parties outside of the inspectors 
general or the people in the Treasury you’ve talked 
to us about, or OGE? 

A Not that 1 can recall, until such time as 
the Congress and the independent counsel started 
asking. 

MR. CHERTOFF: I have no further 
questions. 

MR. PORTNOY: I’m going to suggest that we 
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take a few minutes to let Ms. Black take a rest, and 
also, I would like to speak with Mr. Kravitz. 

(Recess.) 

EXAMINATION 

BY MR. PORTNOY: 

Q Good afternoon. My name is Jim Portnoy. 

I’m counsel for the Democratic staff and I’ll be 
asking you some follow-up questions this afternoon. 

You stated earlier that, before you joined 
the inspector general’s office of the RTC, you were 
employed at HUD; is that correct? 

A That’s correct. 

Q And you were counsel to the inspector 

general? 

A Yes, 1 was. My full title was assistant 
general counsel for the inspector general and 
administrative proceeding division. The longer the 
title, the more important the person. No, but one of 
the functions I had there was to serve the 1G. 

Q Were you formally employed by the inspector 
general? 

A No, I was employed by the office of general 
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counsel. 

Q Your salary was drawn from the general 
counsel? 

A Paid by the office of general counsel. 

Q Your reviews were conducted by office of 
general counsel? 

A With input from the IG, yes. 

Q Would you say that’s comparable to the 
situation Ms. Kemer had? 

A No. Among other things, we had an MOU at 
HUD which expressly prevented me from communicating 
anything that had to do with IG work to the general 
counsel, and I strictly abided by that. When I was 
working for the IG, there was no question, my client 
was the IG, period. 

Q So in other words, you had professional 
responsibility, you felt, to be loyal to the 
inspector general? 

A That’s correct. I often took positions 
opposing the general counsel. 

Q And presumably other lawyers have that same 
responsibility? 
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A 1 concur; yes. 

Q Before you were counsel to the inspector 
general, you were a trial attorney? 

A Yes, again with HUD. I did administrative 
work, MSBP, board of contract appeals, suspensions, 
debarment, all of which had administrative, ABA type 
hearings. 

Q But you actually conducted hearings, or 
participated in them? 

A I represented the department^ yes. 

Q And in connection with those hearings, 
would you routinely call witnesses? 

A Yes. 

Q And would you routinely prepare those 
witnesses for their testimony? 

A Of course. 

Q In preparing them for their testimony, 

would you use or make reference to transcripts of any 
sworn statements that they had made? 

A If there were some, sure. 

Q Would you use or make reference to sworn 
statements that other witnesses had made? 
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A If they were available, yes. 

Q Would you consider that to be essential to 
proper preparation of witnesses? 

A If the material was available, yes. 

Typically it was not, in administrative proceedings, 
but occasionally. 

Q But in order to perform your professional 
responsibilities, you tried to get those materials, 
didn’t you? 

A Of course. 

Q And you would make whatever strenuous 
efforts you could to get those materials, wouldn’t 
you? 

A Within the bounds of ethics, of course. 

Q The inspector general’s office of the RTC 
is independent of the general counsel’s office, is it 
not? 

A Yes. 

Q And it’s independent of the agency at 
large? 

A It is a part of the agency. By statute, 
the 1G is subject to the general supervision of the 
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head of the agency, so it is a part of the agency, 
but it has substantial autonomy within the agency. 

For example, under the 1G Act, the head of the agency 
is prohibited from interfering with any investigation 
or the issuance of any subpoena, so it’s kind of an 
odd creature. 

Q Your independence is something that you 
take very seriously? 

A Very. 

Q Would you say that you consider that 
probably the most important feature of the inspector 
general’s office? 

A Certainly a very important feature, a 
critical feature, yes. 

Q Have you ever encountered a situation where 
anybody in your agency tried to pressure you in your 
role as a member of the inspector general’s staff? 

A 1 can recall one instance where I had a 
conversation with somebody that 1 considered to have 
an aspect of impropriety to it, and 1 terminated the 
call. 

Q Did you take any further action? 
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A I wrote a memo to the file. 1 informed the 
inspector general, the deputy inspector general and 
the A1GI. The contact was a contact by a subject of 
one of our investigations. As I said, I considered 
it to have an element of impropriety. I did not 
consider it to be illegal. I considered it more to 
be stupid. 

Q Did you consider the fact of the contact to 
be improper? 

A No, not necessarily. And the contact came 
from an attorney who was, in my view although 
probably not in his, attempting to tell me how to 
deal with my client. 1 didn’t like it, I didn’t 
think it was proper, and I terminated the 
conversation. 

Q Was this an attorney from within the RTC? 

A Yes. It had nothing to do with the 
investigation. 

Q I was confident that we would get to that 
if it did. So it was the substance of the 
conversation that you found disturbing? 

A I would say that’s — substance and tenor. 
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Q As opposed to the mere fact that this 
individual called you? 

A That is correct. 

Q There would be potentially legitimate 
reasons why someone like this individual might call 
you? 

A That is correct. 

Q So there are permissible and legitimate 
contacts between people in the agency at large and 
people in the inspector general’s office? 

A That is correct. 

Q And those contacts could even, in some 
fashion, encompass matters that are under 
investigation by the inspector general’s office, 
couldn’t they? 

A At times, yes. 

Q So it’s not your view, is it, that the 
simple fact that someone in an investigator general’s 
office has a conversation with someone in the broader 
agency would be problematic? 

A The mere fact that that occurs is not 
problematic, no. 
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Q How did your office first become involved 
in the investigation that we’ve been discussing here? 

A Back in the late winter — well, I guess 
Mr. Altman testified sometime in March, did he not, 
of ’94 that he had given this heads-up briefing to 
the — to someone in the White House. Shortly after 
that, the Secretary of the Treasury requested his 
inspector general to provide assistance to the Office 
of Government Ethics in an investigation of the 
matter. And shortly after that we were contacted. 

As I said earlier this morning, by either 
the Treasury — I was contacted by either the 
Treasury IG counsel or Jane Ley with the Office of 
Government Ethics. Both of them contacted me in late 
March. I cannot remember which one of them called me 
first. 

Q Do you recall whose idea it was to contact 
the RTC inspector general’s office? 

A I don’t recall whether the Treasury IG 
suggested it to OGE or the other way around. One of 
them did. 

Q Was it your understanding that both OGE and 
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the Treasury inspector general’s office were in 
agreement that your office should become involved? 

A Yes. 

Q Did anyone at the Treasury Department or 
OGE express any opposition to the involvement of your 
office? 

A Not to my knowledge. 

Q What were you told about the purpose of the 
investigation? 

A OGE was to render — or had been requested 
to render an opinion concerning whether the contacts 
between the Treasury and the White House violated any 
ethical restrictions applicable to federal 
government. And the OGE does not employ 
investigators, they normally get a set of facts 
handed to them with a question, does this or does 
this not violate a requirement or is this or is this 
not proper. They don’t go out and do 
investigations. 

So they needed an investigative entity to 
help them. Treasury IG was one of those entities, 
and we were another. 
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Q What was your understanding of why the RTC 
and the inspector general’s office particularly was 
brought in? 

A There were not -- although the contacts 
that occurred were believed — at that point I 
believe ultimately — I believe this was correct - 
were strictly between Treasury personnel and the 
White House, there was certainly an RTC component, a 
number of RTC employees who had to be interviewed. 

In addition, Mr. Altman at the time was the acting 
CEO of the Resolution Trust Corporation under an 
interim appointment by the President, so he had two 
hats that he was wearing, one of which was an RTC 
hat. 

The feeling was, both at Treasury 1G and at 
the Office of Government Ethics, that the RTC 
inspector general should therefore be involved in the 
interview process of RTC personnel and the gathering 
of materials that were relevant from RTC’s point of 
view. 

Q Was RTC’s involvement ultimately limited to 
conversations with RTC personnel? 
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A The RTC IG? 

Q Yes. 

A No, we attended all of the interviews. The 
interviews were typically done jointly with one 
Treasury agent and one RTC agent. 1 believe that was 
true in every case except two: One White House 
employee who was available only on a Saturday, and 
that person was interviewed by two RTC agents; and 
one former Treasury employee who was not available in 
the metropolitan area, the RTC inspector general has 
a field office in Texas and we sent two of our agents 
from Texas to interview him. 

So in those two instances, they were only 
RTC agents. In all other instances, to the best of 
my knowledge, they were joint interviews. 

Q So the RTC inspector general’s office 
wasn’t excluded from any aspect of the investigation? 

A No. 

Q There was no attempt to cordon you off or 
keep you out of the conduct of the investigation? 

A Not the conduct of the investigation, no, 
there was not. 
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Q What was your understanding of why 
Secretary Bentsen requested OGE’s assistance? 

A My understanding was that he wanted an 
opinion rendered as to whether the actions of any of 
his employees violated government ethical standards 
so that he could take appropriate action if they did. 

Q Would it be fair to say, then, that this 
was essentially a management exercise by Mr. Bentsen? 

A As far as I know. Now, initially, of 
course, when the investigation was requested, there 
had been no declination of prosecution. The 
special -- the independent counsel asked OGE to stop 
its review and it did so until such time as the 
independent counsel rendered his determination. 

Q We’ll come back to that a little bit, but 
sticking for the moment with Secretary Bentsen’s 
request to initiate an investigation and an analysis, 
was it your understanding that Secretary Bentsen was 
the person who intended to make use of the results of 
your investigation? 

A Well, he had requested an opinion from OGE, 
so in order to render that, OGE needed the results of 
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our investigation, so we were looking to OGE. 

Q To the extent, though, that you and OGE 
were functioning as a single entity in the 
compilation of information and the analysis of that 
information? 

A The Secretary certainly was the end user of 
the OGE product. 

Q And thus, at least indirectly, the end user 
of your work product as well? 

A That is correct. And there was a 
possibility that there was some impropriety by RTC 
employees as well, so a second potential user would 
have been the RTC. 

Q With respect to which Secretary Bentsen has 
an oversight role? 

A Yes, sir, he’s the chairman of the 
oversight board. 

Q So it would be -- 

A Was. 

Q So it would be appropriate for 
then-Secretary Bentsen to seek information with 
respect to the RTC as well? 
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A Insofar as it dealt with the overall 
direction of the RTC, the statute creating the 
oversight board specifies it isn’t to be involved in 
the day-to-day managing of the RTC, but as to overall 
policies and directions, yes, absolutely. 

Q And would it be your view that, as chairman 
of the oversight board, if Secretary Bentsen was 
concerned about some sort of impropriety, that he 
would have an obligation to consider whether further 
action was appropriate? 

A In any sort of a personnel action, I 
presume what the chair of the oversight board would 
do would be to bring it to the CEO’s attention. 

That’s day-to-day activities of the agency. Insofar 
as any of our work would indicate an overall 
dysfunction of the agency, an overall problem with 
the function of the agency, yes, the chairman of the 
oversight board would have cause. 

Q But you don’t have any problem with 
Secretary Bentsen receiving conduct about — 
receiving information about conduct of RTC employees, 
do you? 
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A I had concern about the timing of 
information being disclosed, but — 

Q I’m sorry. We’ll get to that but for the 
moment, the fact of the information being made 
available to Secretary Bentsen - 

A The fact of it ultimately being made 
available to him I had no problem with. 

Q Would it be fair to say that the only 
reason there was an investigation was because 
Secretary Bentsen requested one? 

A I am trying to recall whether anyone from 
Capitol Hill had called for an investigation, and I 
don’t know, but that certainly was — the Secretary’s 
request was in fact what prompted it; I’m hesitant to 
say the only reason. 

Q So irrespective of whether anybody else was 
interested in an investigation being conducted, the 
actual precipitating event for this investigation was 
Secretary Bentsen’s request? 

A That’s correct. 

Q Did anyone at the Treasury Department or 

elsewhere in the Administration impose any limits on 
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your investigation? 

MR. CHERTOFF: Other than timeliness? 

MR. PORTNOY: We’ll - 

MR. CHERTOFF: Just vagueness. 

THE WITNESS: There were limits as to 
time. There were also limits on the questions which 
were asked which were imposed by Treasury without our 
agreement. I referenced that earlier. That dealt 
with the so-called second tier communications with 
the White House. 

BY MR. PORTNOY: 

Q As I - 

MR. GIBSON: Can I ask a clarifying 
question, Pat? When you say that they were imposed 
by Treasury, are you referring to main Treasury or 
are you referring to the Treasury IG’s office? 

THE WITNESS: I was referring to the 
Treasury IG’s office. 

BY MR. PORTNOY: 

Q I believe you said Mr. Cottos negotiated 
some limitations? 

A Yes, that is correct. 
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Q Which presumably you would have preferred 
to be consulted about? 

A We would have preferred they didn’t exist. 

Q But this was not an action by anybody at 
main Treasury, was it? 

A As far as 1 know, it was an action by 
Mr. Cottos. 

Q It was simply a limitation on the 
investigation imposed by one of the investigators or 
agreed to by one of the investigators? 

A That’s correct. 

Q Were you denied access to any witnesses? 

A I do not believe so, no. 

Q Were there any violations that you were 
told not to look into? 

A No. 

Q Was there any conduct that you were asked 
not to consider? 

A With the exception of the second tier 
contacts, no. 

Q Let me clarify. 1 don’t mean that, in the 
context of the investigation, the investigators 
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didn’t make decisions about what they would or would 
not pursue. I mean from outside the two inspectors 
general’s offices. 

MR. CHERTOFF: Well, I have to object. In 
fairness, I think the earlier testimony was that the 
White House, the lawyers for individuals raised the 
limitation and it was agreed to by Cottos. That’s 
not the same thing as the investigators. 

THE WITNESS: My understanding was that 
those two negotiated, that’s correct; that those 
two ~ that an attorney for Ms. Nolan and Mr. Cottos 
negotiated this limitation. Then other attorneys for 
other deponents at the White House raised the same 
objections. 

BY MR. PORTNOY: 

Q Just to be clear, is it your understanding 
that these limitations were negotiated by Ms. Nolan’s 
personal counsel? 

A I believe that to be correct, but I don’t 
know who it was, but 1 believe that is correct. 

Q Ms. Nolan was represented by personal 
counsel, wasn’t she? 
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A That is my understanding. That is my 
understanding. 

Q She was not represented, at least at her 
deposition, by the White House counsel’s office, was 
she? 

A That again is my understanding. 

Q So would there be any basis to believe that 
it was the White House counsel that negotiated 
limitations? 

A No. As 1 said, 1 believe it to have been 
her personal attorney. 

Q I just want the record to be amply clear ~ 

A I understand. 

Q — that this was not a limitation in some 
fashion imposed by the White House counsel’s office, 
but rather by Ms. Nolan’s personal counsel, acting in 
what he or she perceived to be Ms. Nolan’s best 
interest. 

A I believe that is correct. 

Q Were there any relevant materials that you 
believe you were denied? 

A No, I do not believe so. We were unable to 
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get a certification that we had gotten complete 
production by the White House, but I know of no 
relevant materials that we were denied. 

Q And you have no reason to believe that the 
White House production was conducted in any way other 
than they represented to you, do you? 

A I have subsequently seen press reports that 
the Senate has complained — 1 think it was the 
Senate, it could have been House — that one of the 
committees, either yours or the Banking Committee on 
the House side, believed that some of the redactions 
did contain relevant information. 

Q Relevant to the investigation of that 
committee? 

A Yes, and I thought it was relevant to the 
briefings issue, but first of all let me make it very 
clear that I am talking about press reports. And I 
have not seen the documents, and 1 cannot describe to 
you what they are. 

Q So you have no personal basis to believe 
that there was any relevant material that was denied 
to you? 
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A Other than what I have seen in the papers, 
no, and 1 do not know whether what 1 have seen in the 
papers is accurate. 

Q 1 believe you testified earlier that by the 
time your office became involved, the Office of 
Government Ethics had already met with the 
independent counsel’s office? 

A I don’t know whether they met with them or 
whether it was a telephonic contact, but by the 
time — by the time we met with the Office of 
Government Ethics, first on the 22nd of March, they 
had, I believe, a written request from 
then-independent Counsel Fiske to suspend their work 
until such time as he had a chance to complete his. 

Q Let me go back one step. When Secretary 
Bentsen first requested the assistance of the Office 
of Government Ethics, which led to your office’s 
involvement, do you have an understanding as to the 
time frame in which he was seeking the analysis? 

A Not at that time, no. I only recall the 
time frame coming up when Mr. Fiske had completed his 
work, which is not to say that there wasn’t one 
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earlier. I just don’t recall there being one, 
though. 

Q But you’re not aware of any particular time 
limitation that Secretary Bentsen might have imposed 
or sought to impose when he made his initial request? 

A No, not that I’m aware of. No, I’m not. 

Q And now turning again to the inspector 
general — excuse me, to the OGE’s discussions with 
the independent counsel -- I’m afraid we’re immersed 
in alphabet soup here — what were you advised by OGE 
about their conversation? 

A Well, by the time we met with them on the 
22nd, they had been asked to suspend review of the 
matter and had agreed to do so. 

Q Was it your understanding that — strike 

that. 

At whose initiation have the conversations 
between OGE and the independent counsel occurred? 

A To the best of my recollection, the Office 
of Government Ethics contacted the independent 
counsel to find out if their review would impact on 

anything that the independent counsel was doing 
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because the independent counsel had said he was 
looking at the matter. That’s to the best of my 
recollection. 

Q Do you have any reason to believe that 
anybody from outside OGE prompted that inquiry? 

A No. 

Q And 1 believe you just testified that the 
independent counsel made a request or expressed a 
preference that OGE delay its processes? 

A That is correct. 

Q Until when? 

A Until conclusion of the independent 

counsel’s work on the matter. There was a letter. 1 
can’t remember precisely how they phrased it, but 
that’s essentially it. 

Q Did you concur in OGE’s decision to delay 

the investigation? 

A Well, we were not involved in it at all, 
but I will tell you that we have done that precise - 
have taken that precise course on a number of 
occasions ourselves. 1 mean, we’re a criminal 
investigatory agency. We’re an entity, very used to 
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deferring administrative and civil actions until such 
time as a criminal action is complete, and we have 
deferred to the independent counsel ourselves on more 
than one occasion. 

Q So you think it was appropriate? 

A Yes, I do. 

Q Some months later, the independent counsel 

notified either OGE or your office that his 
investigation was sufficiently advanced that you 
could pursue your investigation? 

A Not our office. He notified either 
Secretary Bentsen or OGE or both and held a press 
conference, all in the same day. 

Q It was no secret? 

A It was no secret. And it was well known 
for a week or 10 days ahead of that time that that 
time was rapidly approaching. 

Q And in fact, you began preparation for the 
investigation prior to the independent counsel’ s 
formal announcement, did you not? 

A That is correct. 

Q Do you recall whether Secretary Bentsen 
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notified the office of general counsel upon having 
himself received notice from the independent counsel? 

A Do you mean OGE? 

Q I’m sorry, OGE. 

A On the 30th I believe, June 30, Secretary 
Bentsen requested the IG, and perhaps OGE as well, to 
begin their work again, and on that same day, sent a 
letter to Mr. Ryan, who was the acting CEO of RTC, or 
deputy CEO. I said earlier he was acting. On 
that — yeah, I believe that’s correct, he was acting 
on that date, and he was also the deputy. That he 
request our assistance in the investigation as well. 

All of that happened on June 30. 

Q In fact, it happened — so on the same day 
that the independent counsel lifted the bar or the 
implicit bar on your proceeding, Secretary Bentsen 
contacted OGE and requested that the investigation 
proceed? 

A He contacted OGE or the Treasury JG or both 
and contacted our deputy CEO as well. 

Q Took affirmative steps to insure that the 
investigation begin as quickly as possible? 
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A That is correct. 

(Mr. Chertoff left the deposition.) 

Q At that time, did Secretary Bentsen express 
any kind of preference or were you made aware of any 
kind of preference as to the duration of your 
investigation? 

A Yes. He wanted the reports before the 
hearings that were being scheduled up on Capitol 
Hill. 

Q Was that in the nature of an expressed 
preference? 

A Yes, I believe in writing. I believe in 
his requests he referenced that. If not, he 
certainly communicated it down the chain of command 
to his 1G. 

Q He never actually gave you a date by which 
you needed to be finished, did he? 

A No, I don’t believe so. 

Q Did anybody else? 

A As I said, the Treasury IG was aiming to 
get a report out before the beginning of the 
hearings, and the date that they had said was the 
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Friday before the hearings started. We got a draft 
by then. We did not get a final. 

Q Did anybody outside of the three entities 
engaged in the investigation give you a specific date 
by which you needed to be finished? 

A Other than the start of the hearings, which 
were scheduled to start on the 26th, no, no. 

Q Nobody had the authority to instruct you to 
be finished by that date, did they? 

A That’s correct, no. 

Q Did you have any internal discussions among 
the agencies as to what you would do if you weren’t 
satisfied that you were complete? 

A We continually expressed concern at the 
time frame, given the amount of work that had to be 
done. We also said that we would do our best to get 
it done before the hearings. 

As I said, we considered it a difficult 
request, a request that concerned us but we 
understood why it was being made, and we also wanted 
to get our information to Congress at least during 
the course of the hearings, not come in two months 
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later. 

So there were concerns but we were trying 
to get it done as fast as we could. 

Q But certainly nobody said to you, if it’s 
not done by such-and-such date, don’t bother? 

A No. 

Q And presumably there were times when you 
considered what you would do if you didn’t believe 
the investigation to be complete? 

A Yes, I suppose that’s right. I know it’s 
right. 

Q Was it your view that you would release the 
results of an incomplete investigation? 

A No. 

Q So in other words, you would take whatever 
time you had to take to complete the investigation? 

A That is correct. 

Q And despite your concerns about time, you 
knew that you retained that option, did you not? 

A That is correct. And I believe we 
completed the investigation. 

Q We’ll get to that too. Would it really be 
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fair, then, to say that the rapidity of your 
investigation, the pace of your investigation, was an 
accommodation in part to Secretary Bentsen’s 
preferences, but was not, in any way, an instruction 
from Secretary Bentsen? 

A From the RTC inspector general’s point of 
view, I would agree with that. 

Q You just stated that in your estimation, 
the investigation was completed? 

A That’s correct. 

Q Was there anyone you couldn’t interview as 
a consequence of time pressure? 

A No. 

Q Did the White House cooperate in making 
witnesses available to you rapidly? 

A Yes, they did. 

Q Did the Treasury Department? 

A Yes. 

Q Did RTC? 

A Yes. 

Q Did anybody fail to cooperate? 

A There was one, the gentleman that 1 
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mentioned who lived in Texas and was a former 
employee, no longer under the control of the 
government, did not initially cooperate, but he 
ultimately did. 

Q But it’s fair to say that — 

A And he was not under the control of the 
government. 

Q I guess a lot of people would like to be 
that way. 

(Laughter.) 

Is it fair to say that every witness who 
was a current government employee or was otherwise 
under the control of the government was made 
available to you? 

A That is a fair statement. 

Q And was made available to you with the 
intention of facilitating the completion of your 
investigation? 

A That is a fair statement. 

Q Was there any other nontestimonial evidence 
that you were precluded from gaining access to as a 
result of the time frame? 
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A Net to my knowledge. 

Q So would it be fair to say that, despite 
the relatively compressed time frame, you spoke to 
everyone you needed to speak to and got all the 
evidence you needed to get? 

A I believe that is correct. 

Q Do you think you would have collected any 
other evidence or spoken to any other witnesses if 
you had more time? 

A I am aware of no evidence we didn’t collect 
or any witnesses we did not speak to that 1 would say 
we needed to. 

Q Even from your current vantage point? 

A That is correct. 

Q Did your office, in conjunction with the 
Treasury inspector general’s office, draw any 
conclusions in your report? 

A No, the report was a factual one, 
recitation of facts. OGE was the entity which 
opined. 

Q So you viewed your role as purely 
investigatory? 
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A That’s correct. 

Q And you viewed OGE’s role as what? 

A OGE was the entity which was to render an 
opinion on the propriety of conduct based on the 
facts that we found. 

Q That’s about how they described it. 

But you viewed their role as distinct from 

yours? 

A Yes. We were working very closely, as we 
had to. They certainly gave us guidance as to the 
sorts of facts that we needed to elicit in order for 
them to render an opinion, so we worked very closely 
with them but yes, we were distinct. 

Q And did you view the Treasury investigator 
general’s office as having the same role as yours? 

A Essentially, yes. 

Q They also did not perform the analysis? 

A Yes, that is correct. 

Q They just performed the investigation? 

A That is correct. 

Q 1 believe you stated earlier that in your 
view, the investigation was completed as much as it 
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could be? 

A That is my view. 

Q In other words, it was not OGE’s role to 
take personnel action or make other managerial 
decisions based upon this analysis, was it? 

A No. 

Q That was the Treasury Department’s role? 

A Had there been findings, whoever employed 

the person against whom there were findings would 
have had that responsibility. 

Q I gather what you’re suggesting is that the 
RTC might also have had responsibilities in that 
regard? 

A Or the White House. 

Q When did you, "you" meaning the inspectors 
general’s offices collectively, take your last 
deposition? 

A The last one was Mr. Ludwig. 1 can’t 
remember the date. 

Q Do you recall the date of the last witness 
with the exception of Mr. Ludwig? 

A The last deposition with the exception of 
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Mr. Ludwig was taken prior to the 22nd, which was the 
date on which the draft report was submitted to the 
secretary, so it was prior to that time. There were 
questions asked after that time of other witnesses, 
no further depositions. 

Q Do you recall which witnesses were asked 
further questions? 

A I believe Mr. Roelle, an RTC employee. 1 
think there was another -- Mr. Katsanos, also an RTC 
employee. That’s all I can recall. 

Q Do you recall whether any White House 
employees were asked additional questions? 

A 1 do not believe they were. 

Q Do you recall whether any Treasury 
employees — 

A 1 do not believe they were, except for 
Mr. Ludwig. 

Q 1 believe you testified earlier that 
witnesses were provided with copies of their own 
depositions on the 18th of June? 

A I didn’t testify as to a date but I believe 
that date is correct. I believe that — 
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MR. O’CALLAGHAN: I didn’t mean to 
interrupt you, but did you say June or July? 

MR. PORTNOY: I said June, but 1 didn’t 

mean it. 

THE WITNESS: Thank you. 18th of July I 
believe was the time at which we started distributing 
transcripts. After that, of course there were 
witnesses who were being deposed after that time. 

MR. GIBSON: Let me ask a clarifying 
question. Are you talking about transcripts provided 
by the RTC IG or provided by somebody else? 

THE WITNESS: I have no idea of what the 
Treasury did with its transcripts. I am talking the 
RTC inspector general handled the distribution of 
transcripts to RTC witnesses, and we commenced that 
on the 18th of July. We did not give transcripts of 
Treasury witnesses to those witnesses, nor of White 
House witnesses to those witnesses. That was done by 
the Treasury. 

BY MR. PORTNOY: 

Q Do you have any reason to believe that the 
Treasury inspector general’s office began 
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distributing transcripts to individual witnesses any 
earlier than you did? 

A I don’t know. 1 don’t know. 

Q Well, let’s move on to the next possible 
significant date, which is the 22nd of July. I 
believe that was the date that Secretary Bentsen was 
provided with a draft of the report? 

A That is correct. 

Q And I believe you’ve testified that, as of 
the 22nd of July, all the depositions except 
Mr. Ludwig’s had been taken? 

A That is correct. 

Q And all the witnesses to whom questions 
were to be addressed had already had those questions 
asked, with two exceptions? 

A We did not know that on the 22nd, but as 
things progressed, that was true. On the 22nd, we 
were — on the 22nd or sometime during the course of 
that weekend, the Ludwig contact had come to light so 
we expected to have to interview him, but as to 
whether or not other witnesses would have to be 
interviewed, that was going to depend on what OGE had 
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to say to us and our review of things that were going 
on over that weekend. 

Q But notwithstanding the fact that you 
retained the right to seek additional testimony or 
evidence, you didn’t actually decide to do so - 

A No - 

Q -- with the exception of Mr. Ludwig? 

A And the two RTC employees that I 
mentioned. We did not know that at that time but 
that is ultimately correct. We expected to have to 
ask some follow-up questions based on OGE comments. 

We did. Those comments were exclusively directed to 
RTC employees, to the best of my recollection. 

Q In view of the fact that your questioning 
of Treasury Department witnesses was completed prior 
to the provision of the draft to Secretary Bentsen, 
as a practical matter rather than as a matter of 
process or concern about proper or improper 
procedures, were the results of your investigation 
altered or affected in any way by the fact that 
Secretary Bentsen received a draft? 

A We were told on the 21st or 22nd that those 
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transcripts were already in the hands of office of 
general counsel of Treasury. I don’t know when they 
got them, what they did with them, or what impact 
that might have had. That is a concern. 

As to your precise question, I do not 
believe that the way things worked out, that the 
provision of that draft to Mr. Bentsen had any 
impact. 

Q I believe you also testified earlier that 
you learned in late July that the White House had 
been given copies of transcripts? 

A I learned on July 26, yes. 

Q Do you recall the date that the White House 
received the transcripts? 

A I do not know the date the White House 
received the transcripts. I was told they were sent 
over on the 23rd, sometime after 10:30 at night. 

Q Assuming that to be accurate, would it also 
be true that the results of your investigation were 
not affected by the release of the transcripts to the 
White House? 

A I would agree with that statement with 
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regard to the results of our investigation. I have 
much more — greater concerns about the results — 
any possible impact on RTC’s criminal investigation 
because of the material that was unredacted from 
those transcripts. 

Q But for the moment, directing your 
attention precisely to your investigation, was there 
any detrimental effect on your investigation by the 
release of those transcripts on the 23rd of July? 

A On the substance of our investigation, no, 

1 do not believe there was. 

MR. O’CALLAGHAN: 1 would like to make a 
clarifying comment if 1 could. I believe the 
question just asked if release of the transcripts on 
the 23rd had any effect on their investigation, but I 
believe Ms. Black had testified that she had been 
told they were released on the 23rd, but she didn’t 
in fact have knowledge that they were released on the 
23rd; is that correct? 

THE WITNESS: That is correct. 

BY MR. PORTNOY: 

Q That’s fine. Just to close the circle and 
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make it absolutely clear for the record, were there 
any witnesses that you would have deposed, or any 
questions you would have asked, or any information 
that you would have collected that you decided not to 
collect or question as a result of either the 
provision of the draft report to Secretary Bentsen on 
the 22nd of July or the release of the deposition 
transcripts to the White House on the 23rd of July? 

A No. 

Q Earlier you expressed some concern about 
the fact that the general counsel’s office at 
Treasury reviewed the draft of your report. 

A Yes. 

Q 1 believe you said that they provided you 
with proposed edits? 

A Yes. 

Q Were you or anybody in either your office 
or the Treasury inspector general’s office compelled 
to accept their proposed edits? 

A No. 

Q Did you collectively decide for yourselves 
whether those edits should be accepted? 
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A Yes. 

Q In your judgment, did the edits you 
accepted improve your report? 

A I have some qualms with the term "accepting 
of edits." Their comments and their suggested edits 
resulted in changes which, as I recall, were 
primarily to increase the content, the length of a 
given description of a set of contacts. We would 
quote directly from the transcript as opposed to 
paraphrasing. So I don’t know that we accepted the 
edits. 

Q Would you agree that the final report is 
more accurate as a result of your having had access 
to Treasury’s comments? 

A Not necessarily, no, I would not. 1 don’t 
think our report was inaccurate to begin with, but it 
got longer. 

Q More precise? 

A It got longer and it contained precise 

quotes as opposed to paraphrases. I did not 
necessarily agree that the paraphrase was incorrect 
but there’s certainly nothing wrong with having a 
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1 quote. 

2 Q Were there any proposed edits from the 

3 office of general counsel that you viewed as improper 

4 as opposed to just not your preference? 

5 A There were some 1 thought were wrong. 

6 There were some things that they felt we should 

7 characterize a given set of words one way and we 

8 didn’t agree with it. 

9 Q And of course you made the final decision? 

10 A That’s correct. We didn’t incorporate any 

1 1 of those. 

12 Q So the report as it stands doesn’t reflect 

13 any of those errors that the Treasury Department 

14 might have suggested? 

15 A No, no, it does not. 

16 Q Do you have any reason to believe that the 

17 Treasury Department was seeking to create 

18 inaccuracies? 

19 A No. 

20 Q Or to hide relevant information? 

21 A No. 

22 Q 1 believe you said earlier that, if 
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1 anything, the Treasury participation resulted in the 

2 report being longer? 

3 A Yes. 

4 Q That’s usually what happens when committees 

5 get involved. 

6 Did you view any of Treasury’s comments, in 

7 any way, as an attempt to hide the ball or 

8 mischaracterizeyour findings based on improper 

9 motives? 

10 A No. 

1 1 Q There were occasions that you didn’t agree? 

12 A There were occasions when 1 did not agree. 

13 Q But you didn’t perceive those disagreements 

14 as motivated by improper motives, did you? 

15 A I perceived some of the comments, and I 

16 think it was perceived by others in the 

17 investigation, as putting the Treasury general 

18 counsel’s office in a somewhat better light, but if 

19 we didn’t think they were accurate, we did not accept 
. 20 them. And I don’t — as I understand the term 

21 ’’improper motives," no. 

22 Q Nobody was trying to hide any illegal 
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conduct or any unethical conduct, were they? 

A No. 

MR. O’CALLAGHAN: That you’re aware of. 

THE WITNESS: That I’m aware of; to the 
best of my knowledge, no. 

MR. KRAVITZ: Comments from the cheap seats 
back here. 

(Laughter.) 

MR. KRAVITZ: There’s a rule if you’re 
outside a one-mile radius, no commenting. 

(Laughter.) 

BY MR. PORTNOY: 

Q Going back to the very beginning of our 
discussion, what was your understanding of the 
conduct that the Office of Government Ethics was 
requested to analyze? 

A My understanding was that they were 
requested to analyze whether the series of briefings 
or -- "exchange” is a bad word — the transmission of 
information concerning an underlying RTC 
investigation by members of the Treasury Department 
to employees of the White House constituted any 

234 

violation of any government ethical standards. 

Q As to whose conduct was OGE requested to 
draw conclusions? 

A The request came from Secretary Bentsen, 
and as far as 1 know, he directed them to Treasury 
Department employees. Of course, one of those 
employees, Mr. Altman, was serving as the head of 
RTC. He had two hats. 

Q Would you have conducted your investigation 
in any materially different way if OGE’s mandate had 
been to also opine with respect to the conduct of RTC 
personnel? 

A Well, to the extent that Mr. Altman was an 
RTC employee, it did. The request did encompass 
that. No, I don’t believe the inclusion of RTC 
personnel in that mandate would have changed things. 

We were looking at their conduct as well. 

Q Were you also looking at the conduct of 
White House officials? 

A To a degree, yes. 

Q When Mr. Chertoff was asking you questions, 
l believe you discussed the process of redacting the 
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transcripts? 

A Yes. 

Q Just to provide some context, would you 
tell me again who did the actual redactions? 

A There were three people from RTC who 
started in the early afternoon of the 28th, marking 
portions of the transcripts which contained 
information that they thought could or perhaps should 
be redacted. 1 did the physical redactions on the 
29th. 

Q I see. So the process was that the 
individuals working with the RTC office of general 
counsel -- 

A Yes. 

Q — marked the transcripts in some fashion 
and then you decided whether to actually redact the 
material? 

A That is correct. 

Q And those individuals were? 

A Mr. Orr, Mr. Binkley, and 1 believe 
Ms. Carter was the third one. I’m not 100 percent 
certain of that name. 


Q That would be consistent with what we’ve 
heard before, so it may in fact be the case. 

A Okay. I knew Orr and Binkley before that 
time, and I’m certain it was them. 

Q Did Ms. Kulka participate directly in the 
redaction? 

A No, she didn’t sit down with a highlighter 
and yellow Post-it notes. She did, however, 
participate insofar as there were numerous — there 
were phone calls, I don’t know about numerous, there 
were phone calls to her to get calls in certain cases 
as to whether a type of information was such that 
they wanted to pursue redaction. 

Q Would you explain again what the criteria 
were for redacting information? 

A Yes, we were using FOIA criteria. We were 
trying to produce a report that would be publicly 
available under FOIA statutes and Privacy Act 
statutes. 

Q Just to stop you, so it was your intention 
to produce a report that would be publicly available? 

A That is correct, that was the purpose of 
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1 the redactions at that point. 

2 Q Was it always your intention, from the 

3 beginning of your investigation, to produce a report 

4 that was publicly available? 

5 A It was always our belief that that report 

6 would eventually become publicly available because 

7 all such reports are subject to FOIA, and we 

8 certainly would have expected a FOIA in due course, 

9 the minute after it was issued. Some reporter, 

10 somewhere. 

1 1 It was certainly not always our intent to 

12 issue a report that was publicly available on the 

13 29th. That happened at the last minute. 

14 Q But during the course of drafting your 

15 report, you always understood that the report was 

16 likely to become publicly available? 

17 A Of course; in some form or another, all of 

18 our investigative reports are FOIAble. This would 

19 have been no exception. 

20 Q Only in Washington is "FOIAble" a word. 

21 And worse still, everyone here understood you. 

22 (Laughter.) 
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1 Okay. So you stated that the principal 

2 criteria that was exercised in redacting the 

3 transcripts was whether the material would be subject 

4 to release under the Freedom of Information Act? 

5 A That is correct, within the understanding 

6 that many of the exemptions and the exercise of many 

7 of the exemptions are discretionary, we certainly 

8 exercised that discretion in favor of release. 

9 Q In favor of release? 

10 A Yes, where possible. 

1 1 Q Were there any other criteria that were 

12 utilized? 

13 A As I said, the Privacy Act, FOIA and 

14 Privacy Act tend to go closely together. 

15 Individuals’ names being mentioned was certainly 

16 relevant. 

17 Now, under FOIA, the criteria are varied. 

18 Deliberative process was one of them that was used in 

19 redacting. Privilege, certainly, both 

20 attorney-client and attorney work product. And the 

21 FOIA exemption known as B-7, an exemption to protect 

22 ongoing investigations, was a particularly vital one 
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to RTC. 

Q Just to be clear, the Freedom of 
Information Act doesn’t compel that you withhold 
information, does it? 

A No, it does not. Privacy Act does. 

Q But the FOIA permits an agency in its 
discretion to withhold information that fits within 
certain categories; is that correct? 

A That is correct. The Privacy Act compels 
you to do so. 

Q So at least under the FOIA there was no 
legal impediment to the RTC releasing any of this 
information? 

A Had RTC decided to not claim any privileges 
or exemptions under FOIA, it could have waived them. 

As to the individuals’ names, that’s a different 
matter. That’s Privacy Act. 

Q Was there any special effort made to remove 
material pertaining to the President? 

A Insofar as the President was connected with 
the referrals, that data would have come out in some 
instances. There was a — the only major 
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disagreement between the IGs and RTC general counsel 
did, in fact, involve the name of the Clintons. The 
RTC office of general counsel had requested redaction 
of any portion of the transcript which referenced the 
Clintons as witnesses in the Madison referral. 

We did not redact that information. That 
was publicly released. The reason for that was that 
we were asked to look at the conduct of Treasury 
officials in communicating that very information to 
the White House. Mr. Cutler had referenced that 
information, their status as witnesses, in his 
testimony before, on the 26th. He had confirmed 
that. 

Q But in the end, then — 

A We released it. 

Q To the extent there was a conflict as to 
whether to release information pertaining to the 
President, the conflict was revolved in favor of 
disclosure? 

A No. To the extent that there was a 
disagreement over whether to resolve information 
identifying the Clintons as witnesses in this 
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criminal referral, that was resolved in favor of 
disclosure. 

Q But with your more precise definition of 
the type of information involved, 1 just want to be 
clear — 

A That information was released, and you will 
see a footnote in the transmittal of our report which 
says that that is exactly what happened, that we had 
a disagreement with the RTC office of general counsel 
and that we were releasing the information. RTC said 
it had never confirmed that and therefore it should 
not be released. 

Q Were there any -- strike that. 

Would it be your view, then, that the same 
criteria were used to determine whether to release 
information pertaining to the Clintons as to any 
other individuals? 

A That is correct, except that where the 
Clintons were identified as witnesses, that was 
released because of the very nature of the 
investigation and the fact that their attorney had 
confirmed it. 
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Q So the only instance in which the Clintons 
were not treated like everyone else the information 
pertaining to them was released rather than withheld? 

A That is correct, that is correct. 

Q Would it also be true that the same 
criteria were applied in determining whether to 
release information pertaining to other White House 
officials? 

A Yes. 

Q Other Administration officials? 

A Yes. 

Q So there was no effort of any kind to 
conceal information pertaining to people in the 
Administration, was there? 

A No. 

Q If anything, the contrary, it was your 
intent to make information public? 

A It was our intent to make information 
public to the extent that we could do so without 
compromising RTC’s underlying investigation, without 
risking the compromising of the underlying 
investigation. 
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MR. PORTNOY: Let’s take a break. 

(Recess.) 

(Mr. Kravitz left the deposition.) 

BY MR. PORTNOY: 

Q Back on the record. Returning for a moment 
to the subject of the redactions, could you clarify 
how you dealt with information that was already on 
the public record? 

A Information concerning the criminal 
investigation which had been discussed in the press, 
which had been discussed even on the floor of 
Congress but not ever confirmed by the RTC was 
redacted. For example, with regard to the number of 
criminal referrals, I have heard personally and seen 
in print seven, eight, nine, 10, 19, 21 -- I have 
seen various numbers. RTC has never confirmed any, 
therefore the number of criminal referrals was 
redacted. RTC had confirmed dates of criminal 
referrals, and therefore those were not redacted. 

Q Had the RTC confirmed that the Clintons 
were going to be or potentially could be witnesses? 

A No, it had not, and that is why they asked 
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us to redact that. We felt that because that was the 
very piece of information which caused our 
investigation, because it had been confirmed by the 
White House counsel that there was no way that that 
could be redacted in any meaningful fashion from our 
report and the RTC disagreed with us on that to the 
end. 

Q Was it your judgment that the information 
could be released without impeding the RTC’s 
investigation? 

A Yes. 

Q And you wouldn’t have released it, 1 
assume, if you’d thought that it would impede the 
RTC’s investigation? 

A That’s correct. And RTC did not argue as 
such that the release of that particular piece of 
data would harm their investigation. What they said 
is we have not confirmed it, therefore you should not 
release. 

Q Why, if you know, did the RTC not believe 
that release of this information would harm their 
investigation? 
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A I didn’t say that. 1 said they didn’t 
argue that it would. 1 think RTC recognized that 
that particular piece of information, having been 
confirmed by the White House counsel, was well and 
truly in the public domain. 

Q So there’s a continuum of some sort, the 
more that information is in the public domain, the 
less likely it is that the release of that 
information would impede the RTC’s investigation? 

A If I may use a FOIA analysis, there comes a 
point at which, even if a release has not been 
authorized or confirmed by the agency, that something 
comes to be so far in the public domain that you will 
not — one will not be able to withhold it any longer 
under FOIA, even as a discretionary matter. I 
thought we were there with that piece of 
information. 

In addition, I also thought that it would 
not impede their investigation, considering how the 
White House counsel had already confirmed the 
existence of it. RTC was simply saying — they were 
applying an absolute standard: Unless we have 
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confirmed it, we want you to exercise your discretion 
and redact it. 

Q Would you characterize that as a 
prophylactic standard as opposed to a case by case 
standard? 

A Not necessarily. That was dealing with a 
criminal investigation - an active, open criminal 
investigation. I can understand exactly why they 
took that stance, and it was very much on a case 
by — on this case. 

Q Was there any other information where you 
considered the extent of public knowledge about that 
information in determining whether to redact it? 

A Not that I can recall. That was not a 
particular factor. The issue on the underlying 
criminal investigation was that RTC confirmed it. 

There were certainly areas which had initially been 
flagged by RTC legally which were not redacted. 

Those primarily — and, you know, we reached 
agreement on those. Those, for example, involved 
renditions of a discussion with the press about the 
criminal investigation, so yes, it referenced the 
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criminal investigation but because it was a 
discussion with a reporter, we did not redact. That 
was — would not be redactable under FOIA, although 
RTC legal initially in going through flagged 
everything. And I said hey, wait a minute, that’s a 
discussion with a reporter, how is that privileged, 
and they said right, it isn’t. 

Q It would be hard to characterize 
conversations with a reporter as out of public 
domain? 

A But we reached consensus on those types of 
issues. The only issue on which RTC legal just 
flat-out disagreed with us, and asked quite frankly 
that we say so and we did in our report, was the 
issue of naming of the Clintons as witnesses. 

Q At the risk of — 

A Being here all night? 

Q Well, I was going to say tedium, but I 
would like to go through a few of these transcripts 
with you. 

MR. O’CALLAGHAN: Could you identify for 
the record what pages and - 
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MR. PORTNOY: Oh, absolutely. Absolutely. 

In fact, why don’t I make available to you both 
redacted and unredacted copies so that you can 
actually draw some conclusions. 

1 would just like the record to reflect 
that what 1 will be showing the witness are copies of 
deposition transcripts as appended to a copy of the 
report and the bound volumes are the redacted 
versions and the stapled volumes are the unredacted 
versions. Also, the bound volume has tabs on it. 

Those tabs reflect pages where there are redactions. 

MR. O’CALLAGHAN: The tabs reflect 
redactions as identified by minority staff? 

MR. PORTNOY: That’s correct. To be 
precise, 1 went through these things and tabbed them. 

BY MR. PORTNOY: 

Q 1 wish these were easier to work with. I 
apologize, it’s going to take me a second. 

I have given you the deposition of Clifford 

Sloan. 

A Yes. 

Q I’ve given you both a redacted version and 
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an unredacted version. 1 would ask you, please, to 
turn to page 7. 

A Yes. 

Q 1 believe there’s a redaction at lines 24 
and 25 that continues over to the following page, 
page 8, and encompasses all or part of lines 1 to 
14. 

A Yes. 

Q There’s also a redaction on page 9, 
encompassing lines 6 through 9. 

A Yes. 

Q Could you review those redactions and give 
us some indication why you chose to redact that 
information? 

A Yes. This is a description of a 
conversation which Mr. Sloan had with Ms. Hanson. At 
the outset, the lines on 24 and 25 were redacted 
because of the numbers that are referenced on the 
criminal referrals. 

(Discussion off the record.) 

MR. GIBSON: Back on the record. 

THE WITNESS: Is it possible to strike the 
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reference to the name that 1 had then he name? 

MR. PORTNOY: That’s fine. 

MR. O’CALLAGHAN: Certainly. 

MR. PORTNOY: That would be great. 

MR. PORTNOY: If we might agree, in fact, 
we can probably strike everything following your 
discussion of what appears in the first redaction. 

THE WITNESS: As to the press inquiries? 

MR. PORTNOY: Right. Following the 
discussion of the press inquiries, any record. 

MR. O’CALLAGHAN: That’s fine. 

MR. PORTNOY: Great. 

THE WITNESS: After the reference to press 
inquiries, which was not redacted, there is a 
reference to persons who are mentioned in the 
referral as potential subjects. There is then a 
discussion in the next paragraph again as to 
potential subjects that is redacted, and there is a 
reference to witnesses that is not redacted for the 
reasons I just stated earlier. 

MR. GIBSON: Pat, if 1 could just interject 
for the record that is the paragraph shown as line 6 
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through 10 on page 8 of the transcript. 

THE WITNESS: The redactions on lines 13 
and 14 are, again, subjects of a referral or 
potential subjects of a referral. 

BY MR. PORTNOY: 

Q In your estimation, was the information 
redacted from this transcript public? 

A There had been public speculation 
concerning that information, but 1 do not know that 
the information itself was public. 

MR. GIBSON: Let me ask a clarifying 
question here, too. When you say "public," Jim, you 
mean public at the time of this transcript being 
redacted in the end of July 1994 -- 

MR. PORTNOY: Yes, that’s correct. 

MR. GIBSON: -- as opposed to now? 

MR. PORTNOY: Yes. 

THE WITNESS: That is how 1 answered the 
question, with that supposition. 

BY MR. PORTNOY: 

Q Is there any reason to believe that 
Mr. Sloan had unique access to or particular access 
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to RTC internal information? 

A Yes, someone told him. He said they did, 
and he — yes. 

Q Mr. Sloan didn’t work at the RTC? 

A No, he should not have had the information. 

Q I believe you testified that at least some 
of this information had been the subject of public 
reports or public discussion? 

A Public speculation. 

Q Is that also true with respect to the 
information in the redacted portion on page 9? 

MR. GIBSON: 1 think while you’re reading 
it, Pat, let the record show that on page 9, lines 6 
through 9 were redacted from the original transcript. 

MR. PORTNOY: Thank you. 

(Witness reviewed the document.) 

THE WITNESS: That is true of lines 6 and 
7. Quite frankly, it looks to me like lines 8 and 9 
were redacted in error. 

BY MR. PORTNOY: 

Q Without the antecedent they don’t mean 
much? 
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A That’s right. We could have stopped with 6 
and 7. In that regard, I will point out that both 
from RTC’s perspective in proposing the redactions 
and from mine in doing them, we were under 
exceedingly tight time constraints so I think you 
will find a few of these errors. 

Q You may find a few in connection with this 
proceeding for the same reason. 

Let me ask you now to turn back — you will 
find those are alphabetical — to the deposition of 
Mr. Roelle. 

A Shall I return Mr. Sloan’s deposition to 
you? 

Q Please do. 

MR. GIBSON: This is Roelle’s deposition on 

July 6? 

BY MR. PORTNOY: 

Q That’s correct. Would it be correct to 
state that there are redactions on page 1 1 and also 
on page 19? 

A There are redactions on page 1 1. Let me 
move to 19. Yes. 
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Q And referring to the unredacted copy that I 
just handed you, could you please explain to me the 
basis for those redactions? 

A Once again, those redactions on page 1 1, 
lines 11,17 and 23 all deal with numbers of 
referrals. On page 19, line 19, the same is true. 

Q And I believe you testified that there had 
been press reports concerning the number of 
referrals? 

A Yes, multiple numbers, some of which are 
not correct. 

Q But it was no secret that there were 
referrals? 

A It was no secret that there were referrals. 

Q And it was no secret that there were a 
number of them, more than one or two? 

A 1 believe that is correct. More than one, 
anyway. 

Q Now I would ask you to turn to the 
deposition of Mr. Knight, which should be — 

MR. GIBSON: Are these in order? 

BY MR. PORTNOY: 
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Q They’re in alphabetical order, although not 
all the depositions have redactions. While your 
counsel is looking through the booklet to find the 
appropriate deposition, I would just ask you to 
address that on the record. Not all the depositions 
were redacted, were they? 

A No, they were not, not all of them had 
information which RTC considered privileged. 

Q Do you recall offhand how many depositions 
were taken? 

A I’m sorry, 1 don’t. 

Q Do you recall offhand how many depositions 
actually contained redactions? 

A No, 1 don’t. 

MR. GIBSON: We found Mr. Nye’s transcript. 

BY MR. PORTNOY: 

Q Would it be consistent with everyone’s 
memory that there were 27 depositions taken? 

A That may well be true. That sounds about 
right. That may well be true. 

Q Would it be consistent with your 
recollection that there were 12 depositions in which 

256 

there were redactions? 

A That also sounds about right. I would 
literally have to go count to make sure, but that 
sounds about right. 

Q I’ve just counted. 

A Okay. 

Q Turning to pages 14 and 15 of Mr. Nye’s 
deposition, in particular to lines 23 through 25 on 
page 14 and the carry-over at the top of page 15 and 
then lines 20 through 25 on page 15 and the 
carry-over on page 16, would you agree that there are 
redactions in those sections? 

A Certainly, yes. 

Q Would you please take a look at those 
redactions and — 

MR. GIBSON: We don’t have a copy of the 
unredacted version. 

BY MR. PORTNOY: 

Q You do now. 

A Thank you. 

0 And tell me why you redacted those 
portions. 
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A On page 14, there is a reference to persons 
named in the referral. I could not ascertain in what 
capacity, and it was redacted. 

Q In other words, it wasn’t clear to you — 

A It was not clear to me. 

Q — why that person or persons were named in 
the referral? 

A That is correct. 

MR. GIBSON: And that references lines 23 
through 25 on page 14; is that right? 

THE WITNESS: Yes, it is. It continues - 

BY MR. PORTNOY: 

Q Would you agree that there had been public 
reports indicating that the individuals named in 
these lines were named in referrals? 

A There had been — 

Q Either as subjects or witnesses? 

A There had been public — when you say 
public reports, I’m hesitating on that. 1 had 
seen — I had seen that in The Washington Post. 

Q Right. That’s what I meant by public 
reports, media reports. 
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MR. GIBSON: Off the record for a second? 

MR. PORTNOY: Sure. 

(Discussion off the record.) 

MR. PORTNOY: During the off-the-record 
discussion, we’ve come to the conclusion that it will 
be difficult, if not impossible, to build a 
meaningful record with respect to the purpose 
underlying these redactions without reading into the 
record materials that were in fact redacted. As a 
consequence, we’ve decided to forego further 
discussion of the specific redactions and to return 
to some more generalized questions. 

MR. O’CALLAGHAN: At this time. 

MR. PORTNOY: Indeed. 

BY MR. PORTNOY: 

Q While we were searching for one of the 
redacted transcripts which we will now not refer to, 

I believe I asked you if you recalled how many 
depositions were taken. 

A Yes. 

Q And I believe you said that it was not 
inconsistent with your recollection that it was about 
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27? 

A Yes. 1 said 1 didn’t know for sure without 
going back and counting them, but 27 sounds about 
right. 

MR. O’CALLAGHAN: I’m sorry, is that 27 
depositions or 27 witnesses? 

MR. PORTNOY: 27 depositions encompassing 
24 witnesses, I believe. 

BY MR. PORTNOY: 

Q Does that sound right? 

A There were multiple depositions of certain 
witnesses, yes. 

Q And 1 believe you also testified that it 
would be consistent with your recollection that there 
were redactions in approximately 12 of those 
depositions? 

A That is approximately right. 

Q Understanding that each deposition is of 
different length, could you estimate in general terms 
what portion of the depositions or what percentage of 
the depositions were actually redacted? 

A Very small, very small amount. Percentage, 
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1 don’t know, but a very small amount. Most, as 
you — a goodly number and perhaps an actual majority 
were not redacted at all. Of those which were 
redacted, there were minimal redactions in each of 
those. Certainly — 1 don’t think any single 
transcript even approached a 10 percent redaction. 

Q For example, we looked at Mr. Roelle’s 
deposition not too long ago - 

A Yes. 

Q — would it be fair to say that there were 
just a handful of short redactions? 

A Yes. 

Q In a deposition that consumed a number of 
pages, 1 can’t tell you precisely, but -- 

A It was a fairly lengthy deposition and the 
redactions were few. 

Q And would the same have been true with 

respect to Mr. Nye’s deposition, for example, which 
we just looked at? 

A That is correct. 

Q Or Mr. Sloan’s? 

A That is correct. 
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Q So would you agree that as a general 
proposition, the redactions consumed a relatively 
small portion of the depositions? 

A Yes. 

Q Was it your intent in performing the 
redactions to avoid redacting as much material as you 
could, in other words, to make public as much as you 
could? 

A Our intent was to disclose as much material 
as we could without jeopardizing RTC’s privileges. 

Q Just to close the loop, again, I assume you 
would agree that that constituted the vast majority 
of the material in the depositions? 

A The unredacted and publicly available — 
the unredacted material which was made publicly 
available was the vast majority, yes. 

Q I think we’ll move on past the redactions. 

Actually let me ask you one more question. Would it 
be your view that a significant portion of the 
material that you redacted was redacted because the 
RTC had not formally confirmed or denied that 

information? 
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A The material was redacted because RTC 
considered it still privileged. At least one element 
in RTC’s rationale was that they had not publicly 
confirmed it. 

MR. O’CALLAGHAN: If you could also define 
what you mean by "significant.” Significant in size, 
value? It’s kind of unclear. 

BY MR. PORTNOY: 

Q I was referring to quantity rather than 
quality. 

A Yes, the answer stands as to quantity. 

Q During your discussion of the meetings on 
July 5, I believe you indicated that there were two 
meetings? 

A Yes. 

Q One at 10:00 in the morning and one at 
4:30? 

A Correct. 

Q During the initial meeting, the morning 
meeting, I believe you testified you had a discussion 
about whether White House counsel’s office could 
attend your deposition? 
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A That is my recollection, yes. 

Q And I believe you testified that Ms. Kemer 
raised that subject? 

A Yes. 

Q You registered a strong objection? 

A Yes. 

Q Would you try again to recall whether 
anybody else registered an opinion on that subject? 

A Oh, yes. Mr. Adair did, Mr. Switzer did 
and I believe Mr. Blight did. 

Q Anybody from outside the RTC investigator 
general’s office? 

A Mr. Cottos may have expressed agreement 
with us, and ultimately Mr. Cesca acceded to our 
objections. 

Q Acceded to them. That suggests that you 
perhaps convinced him? 

A I believe so. 1 don’t know that he came in 
convinced otherwise or if he was just listening to 
the discussion, but he was fairly quiet and we were 
fairly adamant and the decision was made that that 
would not happen. 
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Q You testified earlier that in your view, 
having a third party sit in on an investigative 
interview would be completely contrary to your 
standard procedures? 

A Absolutely. The only third party who would 
sit in would be if a witness was represented by 
counsel and requested their representative to be 
there. 

Q And 1 believe you expressed essentially the 
same concern about the release of your deposition 
transcripts? 

A That is correct. 

Q Would you say, then, that your concern or 
your principal concern with respect to participation 
in the depositions — or White House review of the 
deposition transcripts was to preserve the integrity 
of your investigative process? 

A That was my principal concern, and 
certainly at the outset it was the overriding 
concern. When I became aware that the transcripts 
had been released to the White House on the 23rd, I 
was also concerned that those transcripts contained 
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material concerning the subject matter of RTC’s 
underlying criminal investigation. 

Our whole investigation was occasioned by 
the fact that Treasury had released that material in 
the first place to the White House, and they had just 
done it again. I did not like being associated with 
that in any way, shape or form. 

Q 1 believe you testified earlier that you 
considered the participation of the White House 
counsel to be, and 1 think I’m quoting you, "an 
inappropriate investigative technique"? 

A Yes. 

Q Again, it would be your view that 
participation of the White House counsel’s office 
would somehow preclude you from conducting an 
effective investigation? 

A It would potentially have an adverse 
impact, certainly. Any time you have a third party 
present in an investigation, it has that potential 
adverse impact. As an investigator, one wants to 
hold that data as closely as possible. 

Q In the end, is it your view that the 
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release of the transcripts to the White House counsel 
in any way impeded or interfered with the integrity 
of your investigation? 

A The release on the 23rd, assuming that is 
when it occurred, did not substantively adversely 
impact our investigation. 1 believe it did call into 
question the integrity of our investigation. I 
believe that was questioned publicly because of that 
release. I do not think it substantively impacted. 

It looked terrible. 

Q So in the end, the problem, in your 
estimation was one of appearance? 

A One of appearance, one of violating our own 
procedures, one of appearing to give an undue 
preference to the White House. That was what we were 
investigating to begin with from our investigative 
standpoint. As 1 said, I remained concerned that 
substantive information concerning the RTC’s 
underlying criminal investigation had been released. 

That was RTC’s concern, and I shared it. 

MR. O’CALLAGHAN: I’m sorry, just for 
clarification, you were also working under the 
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assumption that the transcripts were released on the 
23rd to the White House; is that correct? 

THE WITNESS: That is correct. That was 
the premise of the question, as 1 understood it. 

BY MR. PORTNOY: 

Q With respect to your investigative 
techniques, your standard techniques, I believe you 
testified earlier that you generally do not take 
sworn depositions? 

A Not generally — it’s too expensive -- but 
it is certainly not unprecedented. We have done it 
before, we have done it since. Subsequently an 
agent, or two agents, more often, conduct an 
interview which is frequently under oath. They write 
up the results of that interview in a report of 
investigative activity and that is the record of the 
interview. They also sometimes will write up witness 
statements and have the witness review it, correct it 
and sign it. 

Q Why did you choose the more rigorous route 
this time of having deposition transcripts recorded? 

A Two reasons: One, it’s much faster, and 
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two, we recognized that there would be extreme public 
scrutiny of this investigation and we wanted to let 
the witnesses present their testimony in their own 
words and not risk the possibility of an argument 
that we had not correctly represented a witness’s 
statement because we had paraphrased it in ways that 
the witness might not like. Greater accuracy. 

Q 1 believe you also testified earlier that 
your office has the authority to subpoena documents 
but not testimony? 

A That is correct. And we don’t have the 
authority to subpoena documents from federal 
agencies. An IG cannot serve a subpoena on another 
federal agency. 

Q But you can subpoena individuals? 

A We can subpoena individuals for individual 
records. We could not subpoena an individual for a 
federal record. 

Q So, then, would it be fair to say that all 
of the individuals who appeared to have their 
deposition taken did so voluntarily? 

A From our perspective, yes. They may have 
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been told to come there by their employers, so it may 
not have been from their perspective, but from ours, 
yes. We had no authority to compel them. 

Q Would it also be your view that all of the 
official records that were produced in connection 
with your investigation were produced, essentially, 
voluntarily? 

A Except for the RT — well, except for the 
RTC records as regards the RTC IG, we have absolute 
authority to get — under the IG Act to have access 
to any agency records. They had no ability to refuse 
that. 

From the Treasury’s perspective, the 
Treasury IG had the authority to get records 
available to its agency. The Treasury IG may have 
some limits on that statutory authority. The IG Act 
treats the Treasury IG differently because of its 
situation. The Treasury IG, DOJ IG and DoD IGs 
are - all have separate segments of the Act. I’m 
not quite sure how far their authority extends. 

Q You indicated earlier that some of the 
witnesses may not have felt entirely like volunteers? 
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A Yes. 

Q That they may have been instructed by their 
superiors? 

A That is possible. 

Q During the course of your investigation, 

did you have an understanding as to the attitudes of 
the management of the Treasury Department and the RTC 
with respect to cooperation with your investigation? 

A As far as 1 know, both groups of managers 
were cooperative in full. 

0 So would it be fair to say that the 
alacrity with which the employees responded reflected 
their view of their superiors’ wishes? 

A That could well be. 

Q You didn’t get any indication that anybody 
in the hierarchy of either agency, or the White House 
for that matter, was trying to in any way dissuade 
people from cooperating? 

A No, we did not. 

Q You also indicated that during your meeting 
on the 5th of July, Ms. Kerner, I believe you used 
the word "obliquely" raised the issue of providing 
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materials to the White House in light of White House 
cooperation with the investigation? 

A Yes. 

Q In your estimation, was Ms. Kemer 
suggesting a quid pro quo or an exchange? 

A In my estimation, and to my recollection, 
it was more that she believed that they were 
cooperating fully with us and that we should do 
likewise with them. 

Q Was her view colored by her belief that the 
White House counsel’s office investigation was 
analogous to the inspector general’s investigation? 

A Well, that was the analogy that she put 
forward to me. I told her that I disagreed 
completely with that, that they weren’t analogous to 
an IG and 1 said why, they’re not statutorily 
independent, they’re counsel to the White House, they 
represent the White House, very much contrary to 
being independent, they have certain fiduciary duties 
as attorneys. 

Q I certainly understand that you didn’t 
share Ms. Kerner’s view, but did you have any reason 
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to doubt the sincerity of her view? 

A Her view made very little sense to me. I 
don’t understand how it was held or how sincerely it 
was held. 

Q But just to clarify for the record, 

Ms. Kerner wasn’t suggesting a quid pro quo, was 
she? 

MR. O’CALLAGHAN: As far as you know also. 

THE WITNESS: There was no direct 
suggestion of that. As 1 said, it was an oblique 
reference. 

BY MR. PORTNOY: 

Q Did anyone at any time suggest a quid pro 
quo whereby the White House would make witnesses or 
materials available to you only if you provided 
materials in return? 

A No, no one ever said that to me. 

Q Did anyone ever say it to anyone? 

A Not to my knowledge. 

Q Did anyone from the White House ever say to 
you that you should make the materials available to 
them because they cooperated with you? 
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A At the meeting on the 5th, the attorneys 
who were there from the White House said we want to 
cooperate fully with you and we are going to do 
that. Certainly the implicit suggestion was that 
they would appreciate like cooperation. There was no 
direct linkage. They’re advocates. They were trying 
to get their position accepted. 

MR. GIBSON: Pat, just for the record, your 
reference to the White House attorneys at that 
meeting is a reference to the meeting that was at 
4:30 in the afternoon, not the earlier meeting? 

THE WITNESS: That is correct. There were 
no White House counsel present in the earlier 
meeting. 

MR. GIBSON: Thank you. 

BY MR. PORTNOY: 

Q Did the White House ever make available to 
you any of the materials collected during the course 
of the internal White House investigation? 

A I’m not sure how far back that dated, that 
investigation. They made available to us materials 
that they had made available to the independent 
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counsel and to the committees of Congress, which may 
well have been pulled together as part of 
Mr. Cutler’s investigation, 1 don’t know. 1 don’t 
believe that we got documents on any investigatory 
work that was done in terms of their interviewing of 
their own witnesses, certainly subsequent to the 
beginning of our investigation. We got the one 
production and that was it. 

Q So to be clear, you’re not aware that 
anybody in your agency ever received White House 
interview notes, for example? 

A Not that 1 am aware of. 

0 Are you aware whether anybody at OGE ever 
received those notes? 

A Not that I’m aware of. 

Q Would it surprise you to learn that in fact 
Ms. Ley has testified that the White House did make 
those interview notes available to them? 

MR. O’CALLAGHAN: Are you representing that 
that’s what she testified to? 

MR. PORTNOY: Yes, that’s my representation 
of her testimony. 
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MR. O’CALLAGHAN: That they were interviews 
taken by the White House counsel? 

MR. PORTNOY: My question reflected my good 
faith understanding of the testimony. 

MR. O’CALLAGHAN: Well, 1 just want to make 
it clear on the record what you’re representing to 
Ms. Black before she answers the question. 

BY MR. PORTNOY: 

Q Because we don’t have a transcript, 
although there may be one waiting in our offices at 
this point, let me rephrase the question. 

Would it surprise you to learn that the 
White House made available to Ms. Ley materials 
pertaining to its internal investigation, other than 
those publicly produced? 

A Well - 

Q Or produced to the independent counsel — 

A Those were essentially not public — 
certainly not publicly produced. Other than those 
that were produced to us, I had no knowledge of that, 
if that occurred. This is the first time I’ve heard 
if 
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Q Assuming for the moment that Ms. Ley’s -- 
that 1 have accurately represented Ms. Ley’s 
testimony and that her testimony is in fact true, 
would you have considered it appropriate for the 
White House to share those materials with OGE? 

A "Those materials" being the White House 
notes of interviews with its own employees? 

Q Materials compiled during the White House 
investigation. 

A I don’t see anything wrong with it. 

Q Did you ever discuss with anyone at OGE the 
subject of White House access to transcripts of your 
investigative depositions? 

A At some point, yes. 

Q During the course of your investigation? 

A I believe I talked to Jane Ley after we 
found out that the transcripts had been given to the 
White House. I may well have talked to her about it 
beforehand, but I don’t have a specific 
recollection. It wouldn’t surprise me to find out I 
did. 

Q Did Ms. Ley ever convey to you a view as to 
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whether the White House should or should not have 
access to the depositions? 

A I can’t recall a specific discussion with 
her, so I can’t recall a view, which isn’t to say 
that she did not. I would consider OGE’s view to be 
fairly peripheral. 

Q Would it surprise you to know that Ms. Ley 
testified that she urged the White House counsel’s 
office to obtain and review those depositions while 
your investigation was ongoing? 

MR. O’CALLAGHAN: Mr. Portnoy, just so the 
record is clear, you need to be extremely careful how 
you are characterizing other witnesses’ testimony. 

Make sure that you are very complete in how you 
characterize the testimony. Don’t mischaracterize 
it. Make sure you give a complete description of how 
Ms. Ley testified. And I’m just - I want it on the 
record that 1 don’t think that’s a fair and accurate 
description of what she testified to yesterday. 

MR. PORTNOY: 1 believe it is a fair and 
accurate description, and I would restate my 
question. 
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BY MR. PORTNOY: 

Q Would you be surprised to know that Ms. Ley 
during the course of your investigation encouraged 
the White House counsel’s office to obtain and review 
copies of the depositions of White House witnesses? 

MR. O’CALLAGHAN: That’s a different 
question. 

THE WITNESS: I’m confused. Could you read 
back what his question was? 

(The reporter read the record as requested.) 

THE WITNESS: To obtain copies of the 
depositions of the White House witnesses. Prior to 
completion of our investigation? 

BY MR. PORTNOY: 

Q That’s correct. 

A I did not know that had occurred. I’m 
surprised to find out that it did, and I disagree 
with her. I disagree that that should be done. 

MR. O’CALLAGHAN: Mr. Portnoy, also for 
clarification, I think you should identify whether 
Ms. Ley represented that she gave that advice with 
regard to redacted or unredacted transcripts or if 
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1 she even made the distinction, so the question can be 

2 properly answered. 

3 MR. PORTNOY: 1 believe the question has 

4 been properly answered, but if you would like to go 

5 into it on follow-up, Pm happy. 

6 THE WITNESS: I would point out that the 

7 whole purpose of us doing this investigation is that 

8 OGE doesn’t — and if — doesn’t do investigations. 

9 And if she made such a recommendation, I would 

10 consider that reflective of that lack of experience. 

1 1 BY MR. PORTNOY: 

12 Q You testified earlier that you conveyed in 

13 the strongest terms to Ms. Sherburne your view that 

14 the White House should not have access to the 

15 deposition transcripts? 

16 A That is correct. During the course of our 

17 deposition -- of our investigation. 

18 Q I would like to refer you to a document 

19 which I know to be here. 

20 MR. GIBSON: Off the record. 

21 MR. PORTNOY: Sure. 

22 (Discussion off the record.) 
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1 BY MR. PORTNOY: 

2 Q 1 would like the record to reflect that I’m 

3 showing Ms. Black a document Bates stamped number 

4 0368, which 1 believe has a missing final digit. It 

5 is an E-mail dated Wednesday, August 3, 1994 from 

6 Ms. Black to Mr. Adair, Mr. Switzer and Mr. Blight. 

7 The subject is "transcripts. White House letter," and 

8 I would ask you, please, to refer to the third 

9 paragraph. 

10 A Yes. 

1 1 Q Would you read for the record, please, the 

12 first sentence of that paragraph. 

13 A The first sentence of that paragraph says 

14 "I think that Sherburne had thought there was not a 

15 definitive refusal because, although 1 said the RTC 

16 1G would not agree to that, Kemer was more 

17 sympathetic to the problem that Cutler had." 

18 That reference to a definitive refusal is a 

19 reference back to a statement where I quoted 

20 Sherburne above as saying in response to my statement 

21 that I had strongly objected to the provision of 

22 those transcripts, that she had not remembered such a 
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definitive refusal. 

Q I’m sorry, "she" being? 

A Ms. Sherburne. 

Q Does this E-mail accurately reflect your 
views at the time? 

A Yes, it does. 

Q So is it your view at the time that 
Ms. Sherburne believed that there had not been a 
definitive refusal to provide the transcripts? 

A She told me that she - 1 had stated that 
there had been a very strong objection to that and a 
flat-out refusal. Her response back was I didn’t 
remember that definitive a refusal. 1 took that to 
mean she recognized there had been a refusal; perhaps 
she felt the matter was open to further discussion at 
a later time. She knew there had been a refusal. 

She just didn’t remember it being, quote, that 
definitive, closed quote. And at the — 

Q Would it be fair to say that she thought — 

A That was what she was telling me. 

Q — that she told you that she understood 

that she had received a negative response but that 
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she believed that the subject remained open for 
discussion? 

A No, I would not go any further than what 
she said was 1 don’t remember that definitive a 
refusal. I remember that phrase very distinctly and 
put it in the E-mail promptly after having the 
discussion with her. And 1 certainly give — I 
expect that she told me that in good faith, 1 had no 
reason to believe otherwise. 

And what 1 was conveying in this E-mail was 
that, if she thought that, it was because Ms. Kemer 
was more sympathetic than I was. She got a flat 
refusal from me, and there’s no way it could have 
been understood otherwise, but she knew she was 
dealing with two IGs. 

Q And at the time, you had no knowledge about 
any conversations she may or may not have had with 
Ms. Ley, did you? 

A I did not. 

Q And if, in fact, she was encouraged by 
Ms. Ley to obtain deposition transcripts, that might 
also have affected her view, might it not? 


541 


283 

1 A With all due respect, Ms. Ley didn’t have 

2 authority to give up our documents. 

3 MR. O’CALLAGHAN: Mr. Portnoy, 1 hate to 

4 interject again, but also I’m urging caution on 

5 characterization of other testimony, saying that she 

6 is -- I believe you said — you might have said 

7 Ms. Ley might have urged her to get other transcripts 

8 and I’m not sure that that’s her testimony. 

9 MR. PORTNOY: I didn’t actually said that. 

10 I said encouraged. 

1 1 MR. O’CALLAGHAN: Encouraged is also — I 

12 think you ought to be careful. I just want to make 

13 it clear that I’m not sure that’s what happened. We 

14 don’t have the transcripts back. 

15 MR. PORTNOY: I am pleased to state for the 

16 record that I don’t have the transcript and that 1 am 

17 not directly quoting Ms. Ley, but I would also state 

18 for the record that I’m endeavoring to accurately and 

19 fairly characterize her testimony. And I would 

20 advise you and ask you that, if you believe I’ve 

21 mischaracterized it, please correct it during the 

22 follow-up, but I’m really - 
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1 MR. O’CALLAGHAN: No, I think it’s 

2 important to correct it while you ask the question 

3 for a clear record. 

4 BY MR. PORTNOY: 

5 Q Going forward, if in fact Ms. Ley had had a 

6 conversation with Ms. Sherburne in which she stated 

7 her view that it was both appropriate and, in fact, 

8 desirable for the White House to obtain and review 

9 deposition transcripts of White House personnel, 

10 might that have contributed to Ms. Sherburne’s view 

1 1 that there had not been a definitive refusal to grant 

12 the White House access? 

13 A I can’t speculate as to Ms. Sherburne’s 

14 state of mind. 1 don’t see how a subsequent 

15 statement by somebody else can undo the statement by 

16 the RTC IG’s office. I would think only the RTC IG 

17 could do that. 

18 Q So it was your view that only your office 

19 had the authority to determine what to do with the 

20 transcripts? 

21 A It is my view that only our office could 

22 negate a prior refusal on behalf of our office. The 
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investigation was being done by two IGs and custody 
of those transcripts was shared by those IGs and 
those IGs are both autonomous. The RTC inspector 
general has no control over the Treasury inspector 
general and vice versa. 

I mean, we tried to work things out during 
this investigation, and we thought that we had done 
so. And it was our understanding from the beginning 
that Treasury — the Treasury IG had accepted our 
position that these transcripts were not going to go 
outside of the investigative arena. 

Q But just to clarify, it wasn’t — strike 

that. 

Is it your testimony that only the RTC 
investigator general’s office had the authority to 
release those transcripts? 

A No, that is not my testimony. The 
investigation was joint. We in fact were initially 
asked to assist the Treasury IG. The Treasury IG 
asked — and the Treasury Secretary asked us for that 
assistance because of RTC witnesses. In particular, 
to the extent that RTC witness transcripts were 
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involved, I would think — I would expect, I did 
expect that those were going nowhere without the 
authorization of the RTC IG. 

That, in fact, was the expressed 
understanding with which we entered into this 
investigation. But if you’re asking me, does 
technical legal authority to release, rightly or 
wrongly, such transcripts reside outside the RTC IG’s 
office, I would have to answer that I could make no 
legal argument that the Treasury IG had that 
authority because of the nature of the joint 
investigation. 

Q You conducted the investigation, at least 
indirectly, on behalf of the Office of Government 
Ethics, did you not? 

A We were sending our report to them for 
their opinion, yes, but the Inspector General Act is 
very clear that the only one who has authority over 
an IG investigation is the IG, and not even the head 
of the agency can direct him as to that investigation 
during its course. 

Q We’re not discussing whether somebody could 
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direct you. We’re discussing -- 

A Or interfere with. 

Q We’re also not discussing whether anybody 
has the authority — 

A Those are the terms used in the 1G Act. 

Q — to impede your investigation. 

But you became involved, as 1 understand 
it, at least indirectly, at the behest of the Office 
of Government Ethics because OGE lacked investigative 
authority? 

A At least indirectly, yes. Directly, a 
request was made from Secretary Bentsen to acting CEO 
Ryan who made the request to us. 

Q So in some measure, you were conducting 
your investigation on behalf of the Office of 
Government Ethics? 

A I hesitate to use the term "on behalf of 
the Office of Government Ethics." We were conducting 
the investigation under the auspices of the 1G Act 
and our own authority. We were certainly conducting 
it in close coordination with OGE and in order for 
them to be able to render an opinion. They were the 
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end user of the product. 

Q Right. The purpose of the investigation 
was to provide sufficient information for OGE to 
render an opinion to the Secretary of the Treasury; 
is that correct? 

A The purpose of the investigation was to 
find out if any government rules, regulations and so 
forth had been violated. The entity which was going 
to render that opinion was the Office of Government 
Ethics. There is a distinction, or at least 1 view 
that as being a distinction. 

Q In your view, when you conveyed deposition 
transcripts to the Office of Government Ethics, did 
those transcripts in any way become OGE records or 
OGE’s materials? 

A 1 did not view it as such, no. 1 viewed it 
as giving them access to our documents in order for 
them to do their job. 

Q Do you know how OGE viewed it? 

A No, 1 do not. 

Q Referring your attention to the 28th of 
July — 
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A Let me give you your document back. 

Q Thank you. 

1 believe you testified that you were part 
of a meeting on that day in which the report was 
finally drafted or the finishing touches were put on 
the report? 

A Yes. 

Q I believe you testified that there was some 
discussion as to whether the deposition transcripts 
should be part of the report? 

A There was such a discussion by Ms. Kulka, 
who was advocating that they not be; if not made a 
part of the report, at least they should not be 
released. I think probably making it a part of the 
report is a fair assessment of the position, and that 
was not the position of either the IGs or anyone on 
their staffs. 

Q That wasn’t your position, for example? 

A No, it was not. 

Q You were of the view that the depositions 
should be part of the report? 

A Yes. 
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Q And if you could just state again, please, 
why you were of that view? 

A Again, I believe that letting the witnesses 
tell their story in their own words rather than 
attempting to write up reports of interviews was a 
valuable thing, and certainly at that -- we had been 
writing the report, drafting the report for some time 
with exactly that expectation. 

Were we to change course at this point, the 
report certainly would have been extremely delayed in 
issuance, and I saw no value in doing that. 

Q Did you also testify earlier, I believe, 
that the depositions were likely to become public in 
any event? 

A Yes, I think that’s when I used that 
horrible word, "FOIAble." The depositions would be 
subject to a FOIA request, and at that point, would 
have to be reviewed, redacted as to any information 
which need not be released under FOIA, or in the case 
of the Privacy Act, must not be released. And then 
released. 

0 So at least with respect to the unredacted 
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1 portions — excuse me, the redacted portions of the 

2 deposition transcripts, they would have become public 

3 documents upon issuance of your report, irrespective 

4 of whether they were included? 

5 A Well, not necessarily upon issuance, no. 

6 That would not necessarily be true. But the 

7 transcripts would become, upon completion of 

8 investigation, subject to a FOIA request. If you get 

9 a FOIA request during an investigation, it was 

0 rejected because the investigation is ongoing or 

1 documents are not released for that reason. It is 

2 not rejected. Documents are not released. 

3 At the conclusion of the investigation, a 

4 member of the public or member - including a member 

5 of the press obviously, could request all your 

6 documents in the investigation if they wanted to, and 

7 you would have to do a FOIA analysis on each and 

8 every page. 

9 It was my view, and it is my view now, that 

10 that would include these depositions, and that we 

11 would have done an analysis at that point, and 

12 redacted certain things under FOIA and released the 
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1 remainder. 

2 Q Would the redaction under FOIA have been 

3 essentially the same as the redactions you made? 

4 A 1 believe it would have been, yes. 

5 Q Putting aside the administrative - 

6 A I essentially created a FOIA-releasable 

7 document. That’s what I did. 

8 Q Putting aside the time involved in the 

9 administrative aspect of responding to a FOIA 

10 request, those documents would have been available 

1 1 under FOIA upon completion of the investigation? 

12 A That is the first point at which they would 

13 have been available under FOIA. It would have taken 

14 some time under a typical FOIA approach for them to 

15 become public. 

16 Q So irrespective of any release of 

17 depositions to anybody or the way in which your 

18 report was drafted, at least legally, those 

19 deposition transcripts would have been available to 

20 the public, as it turns out, on the 30th of July? 

21 A No, 1 don’t think so. If those had not 

22 been a part of that -- made a part of that report and 
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deliberately - you know, a public version 
deliberately being created, if instead we had simply 
released a report on the 30th of July, we could have 
started receiving requests for those documents. It 
would have taken some time to process that because 
they would have been in line with all other FOIA 
requests. 

Q Right. I’m not suggesting that a requester 
would have gotten them on the 30th. I’m suggesting 
that a request would have been in order on the 30th 
and would have been processed. 

A That is correct. 

Q Last few. You testified earlier that, 

prior to the beginning of these depositions, a number 
of individuals from the RTC inspector general’s 
office met to discuss the depositions? 

A I don’t recall testifying to that. 

Q I’m sorry, 1 thought you testified that 
Mr. Gibson — a meeting — 

A I’m sorry. Wrong set of depositions. I 
was back last summer. Okay. Now we’re focusing on 
today? 

294 

Q Yes. 

A And this deposition, yes. 

Q We’ve come full circle. 

A I misunderstood the question. Could you 
repeat it? 

Q Did Mr. Gibson convene a meeting prior this 
round of Congressional depositions? 

A We met and my recollection is that it was 
at Mr. Gibson’s behest, last Friday. 

Q What was the purpose of the meeting? 

A We had, at that stage, just gotten formal 
notice that we were going to be deposed. Mr. Gibson 
wanted to talk to his witnesses before -- obviously 
we had very little time. We got the notice one 
business day ahead of the next business day on which 
the depositions were to begin. As a practical 
matter, the easiest way to do that was to gather us 
all in a room. 

We also — I think the various people 
involved in this investigation wanted to refresh our 
recollections as to what had gone on. 15 months had 
passed, 16, whatever. 
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1 Q Were there conversations among the group of 

2 you as to what had occurred 15 months ago? 

3 A Yes, some. We had a pile of documents 

4 which we looked at in attempting to refresh our 

5 recollections. 

6 Q Would it be fair to say that you came away 

7 from this meeting with recollections that you didn’t 

8 necessarily have before the meeting? 

9 A I don’t know that that’s a fair statement. 

10 I went back and I reviewed documents, I think the 

11 appropriate term is "refreshing one’s recollection." 

12 That does not mean it was not there. 

13 Q I don’t mean to suggest that you changed 

14 your view. I mean that you fleshed out your 

15 recollection, increased your recall of detail. 

16 A "Refreshed my recollection" is the term I 

17 would use, and that’s the term as a lawyer I’m 

18 comfortable with; more from documents than from 

19 anything else, quite frankly. 

20 Q So in effect, this was a meeting with 

21 counsel to refresh your recollections in anticipation 

22 of testimony before Congress, at least in part? 
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1 A At least in part, yes. We also went over 

2 the rules that you have in place for these 

3 depositions. Mr. Gibson explained when he could 

4 object, explained it was very different than civil 

5 depositions and in a judicial setting, cautioned 

6 people not to speculate; all of the things that you 

7 as an attorney have done in preparing witnesses for a 

8 deposition. 

9 Q But then as a general proposition, you 

10 would agree that it’s appropriate for counsel to meet 

1 1 with witnesses in anticipation of testifying before 

12 Congress and to prepare their witnesses by refreshing 

13 their recollection with documents and other 

14 materials? 

15 A I would agree with that. 

16 Q Last subject. I believe you have in front 

17 of you a document which is stamped Bates number 

18 25252? 

19 A Yes. 

20 Q Would you describe it, please. 

21 A It is a document entitled "chronology of 

22 events, White House briefing investigation, 1994." 
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At the top there’s a handwritten notation "2/2/95" 
and it is a brief chronology, one-page chronology of 
the events of 1994 between March 22 and July 29. 

Q Did you prepare the document? 

A Yes, 1 did. 

Q Do you recall when? 

A Yes, 2/2/95. 

Q So that date refers to the -- 

A That’s my handwriting, yes. 

Q — time of completion. 

Where did you get the information from? 

A I got the information from my calendar, the 
calendar of Mr. Switzer, the calendar of Mr. Adair 
and our recollections. 

Q Why did you prepare this chronology? 

A I prepared this prior to meeting with the 
Office of Independent Counsel so that I could — 
again, this was a technique to refresh my own 
recollection as to events that they wanted to 
interview me about. 

Q At the time you prepared it, did you share 
this document with anyone else? 
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A Mr. Adair, Mr. Switzer had it. I believe I 
gave it to - if not this date, shortly thereafter ~ 
to Mr. Blight as well. 

Q Did you use this document or discuss it 
during your meeting with Mr. Gibson prior to this 
deposition? 

A I at least had it with me, yes. 

Q Do you recall whether the document was used 
as the basis for any discussions during your meeting? 

A I certainly referred to it myself. 

Q Do you know if anybody else did? 

A I’m trying to remember if anybody else 
did. Yes, I am told so. As a matter of fact, 
thinking back now, I think that Clark Blight did. I 
recall seeing him write on his. 

Q Did anything occur at the meeting which 
would, in your mind, cause you to alter this 
chronology, looking at it now? 

A Not any of the dates. Some — I have on my 
copy of it crossed out on July 28 the name O’Rourke. 

One of the agents said that she didn’t think he was 
there at that meeting. That was the only change. 
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MR. PORTNOY: Thank you. That will 
conclude my questioning. 

MR. O’CALLAGHAN: 1 have a couple quick 
follow-ups. I’m hoping I’m not going to take more 
than 10 minutes. Do you want to take a quick break, 
stand up, go to the bathroom? 

THE WITNESS: Let’s do that. 

(Recess.) 

EXAMINATION 

BY MR. O’CALLAGHAN: 

Q Ms. Black, I just have a couple of 
follow-up questions. Hopefully, I can be brief yet 
thorough. 

Mr. Portnoy was asking you questions about 
whether you thought that the depositions should be 
part of the report, copies of the depositions, if it 
should be attached as exhibits, and you said yes; is 
that right? 

A That’s correct. 

Q When you were referring to that, were you 
referring to the redacted or unredacted versions of 
the depositions? 
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A When it came time to publicly release that 
report, absolutely redacted versions. As for the 
version of the report that we would issue to the 
Office of Government Ethics, I saw no problem with 
providing them unredacted transcripts. 

Q Were you of the impression that the 
unredacted transcripts that you were providing to OGE 
were being provided to them with the agreement that 
it be kept confidential? 

A That was my expectation, yes. 

Q How long does it normally take for a FOIA 
request to be processed? 

A It varies tremendously, depending upon the 
volume of documents you’re requesting and how many 
requests are in the queue ahead of it. In our office 
at that time, given that this would have required 
coordination with the RTC office of general counsel, 
which it clearly would have, several weeks. 

Q Now, as far as the deposition transcripts 
from this investigation, have the unredacted copies 
of the depositions been released to the public? 

A Yes. Oh, I’m sorry, unredacted. No, no. 
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Redacted copies. 

Q Those are still confidential RTC documents; 
is that correct? 

A The unredacted copies are still 
confidential, yes. 

Q Only the redacted copies have been 
released? 

A That is correct. When we provided the 
unredacted copies to the committee, we specifically 
noted that and asked that you also keep them 
confidential. 

Q At the time that the unredacted transcripts 
were released to the White House, was there a 
possibility that the release of that unredacted 
information, confidential information, could have 
harmed the conduct of an active, open, RTC criminal 
investigation? 

A I would view that as a possibility. You 
would have to ask the independent counsel. 

Q Was that one of your concerns? 

A Was that one of the concerns? Yes. 

Q If the transcripts had been released to the 
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White House before July 23, could that have had a 
negative impact on the investigation that you were 
conducting at the time? 

A It could have, yes. 

MR. PORTNOY: Just to be clear, do you mean 
other than the transmission of deposition transcripts 
to individual witnesses? 

MR. O’CALLAGHAN: To witnesses, correct. I 
said to the White House, of all the — 

THE WITNESS: Individual witnesses got 
their own transcripts pretty much as we were doing 
them, within 24 hours at the later ones. 

BY MR. O’CALLAGHAN: 

Q The question was the wholesale release of 
all the depositions unredacted to the White House. 

A That was what I understood your question to 
be, and my answer was yes. 

Q Thank you. You were asked earlier whether 
there’s any evidence that you were unable to obtain 
before the end of the investigation that you thought 
was relevant to reaching a conclusion of the 
investigation? 
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Q Do you recall whether there was a document 
requested by OGE regarding RTC delegation of 
authority policy? 

A I have a vague recollection of that, yes. 

There was a question concerning delegations within 
RTC that OGE raised at the very end of the 
investigation. We tried to obtain that and we got 
one version, but I couldn’t confirm that it was the 
one that was in effect during the time period. 

And just with a time crunch, I never got 
the one that was applicable during — that I could 
say with certainty was applicable during the 
important — or the relevant time period. That was 
not a matter of refusal of a document. That was an 
issue of a relatively minor point in the 
investigation being raised by OGE very late in the 
process, and it was simply a time crunch. We didn’t 
have time to get it. 

Q So it was a timing problem, no time to 
satisfy that request by OGE? 

A Correct. We tried. We just were not able 
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to get the document. 

Q I just wanted to make sure that we were 
clear. 

A Yes. There was no refusal. 

Q You had stated earlier that RTC IG wasn’t 
given a specific time for when the investigation had 
to be completed? 

A I don’t recall anybody saying this 
investigation has to be done by July 23 or else. 

Q Did you ever hear that Treasury IG was 
instructed that the investigation was supposed to be 
done by a certain time? 

A They told us, the Treasury IG told us, that 
they - that Secretary Bentsen wanted the 
investigation done before the hearings, a date was 
not cited as such. 

MR. PORTNOY: Just to be clear, I think the 
question was were they instructed. I want the record 
to reflect clearly whether they were instructed or 
whether they perceived themselves to be under — 

THE WITNESS: You would have to ask them 


that. 
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BY MR. O’CALLAGHAN: 

Q 1 just want to know if you had knowledge 
that they were told that. 

A What they conveyed to us is that Secretary 
Bentsen wanted the report before the hearings. 

Q When did the hearings begin? 

A The House hearings, I believe began on July 

26. 

Q You received edits of the chronology that 
had been conducted by Treasury general counsel; is 
that correct? 

A I’m sorry. I’m tired. 

Q 1 understand. During the course of 
preparing the final chronology for OGE, did you 
receive copies of the chronology, draft chronology, 
that had edits and suggestions that were created by 
Treasury general counsel? 

A I don’t know if the edits were on a copy or 
if the edits, the suggested changes were a list of 
questions and suggested changes, or a combination of 
the two. 

Q But you did receive suggestions from 
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Treasury general counsel? 

A Yes. 

Q Those suggestions were presented to you at 
what time? 

A I believe in the meetings of the 26th and 
the 28th both. That’s my recollection. It is 
possible that it was — 1 know we had and were 
dealing with it on the 28th, and I believe we also 
had something from them on the 26th, but I’m less 
clear about that. 

Q And did you testify earlier that the 
suggestions didn’t really have an effect on how the 
report was produced? 

A What 1 said was that it tended to make the 
report longer, that where certain suggested changes 
were made — certain changes were suggested to the 
way we had written something, we tended to simply go 
back to the document and quote it. 

Q Did it change the tone of the document? 

A No, 1 don’t believe it did. 

Q With it be fair to say, just being exposed 
to the suggestions by the Treasury IG, that that 
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307 

might have had an effect on people who were working 
on it and how the report was prepared? 

A Not for RTC IG it wasn’t. 

Q I was just talking more of — 

A I don’t think that it had a lot of impact 
on the report, other than to make it longer. 

Q Do you know whether, while Treasury IG had 
control of the diskette that was used for the draft 
chronology, whether Treasury general counsel made any 
contributions to the chronology while it was in their 
possession? 

A I don’t know. 

Q Have you ever heard that? 

A No. 

Q When you said that some of the suggestions 
put the Treasury Department in a somewhat better 
light, do you recall what the suggestions were that 
did that? 

MR. PORTNOY: I’m not sure that was exactly 
her testimony. 

THE WITNESS: I said would have, I 

believe. 
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BY MR. O’CALLAGHAN: 

Q I said suggestions. 

A Okay, okay. And I think I said general 
counsel’s office, Treasury general counsel, you said 
Treasury as a whole. That was just my impression. 

No, I can’t cite any specifics. 

MR. O’CALLAGHAN: I have no further 
questions. 

MR. GIBSON: If you don’t, I have a 
question or two that I would like to ask to clarify. 

MR. PORTNOY: Let me just say for the 
record, I have no further questions. 

MR. O’CALLAGHAN: And I have no further 
questions. 

MR. PORTNOY: We’ll turn the microphone 
over to Mr. Gibson. 

MR. GIBSON: Thank you. I just have a 
couple of questions, Pat. 

EXAMINATION 

BY MR. GIBSON: 

Q During your testimony concerning our 
meeting last Friday, you stated that the group 
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309 

reviewed "a pile of documents." Would you mind being 
more specific about what that pile of documents 
consisted of? 

A That pile of documents consisted of our 
production to this committee. 

Q Were any of the documents that were 
reviewed not produced to this committee previously? 

A No. 

MR. GIBSON: Thank you. I have no further 
questions. 

MR. O’CALLAGHAN: Thank you very much. Off 
the record. 

(Whereupon, at 6:23 p.m., the deposition 
was concluded.) 


PATRICIA M. BLACK 
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Alfonse M. D’Amato, Chairman 

Special Committee to Investigate Whitewater Development 
Corporation and Related Matters 
534 Dirksen Office Building 
Washington, D.C. 20510 


Dear Chairman D’Amato: 

On behalf of Patricia M. Black, enclosed is an errata sheet reflecting changes to 
the transcript of her deposition taken by the Staff of the Special Committee on 
October 12, 1995. Also enclosed is a letter from Ms. Black to the Special 
Committee updating and correcting certain responses provided during the course 
of her deposition, based upon information which came to her attention subsequent 
to the deposition. In light of the fact that hearings are scheduled to commence 
tomorrow, I have taken the liberty, by copy of this letter, of providing a copy of 
the errata sheet and Ms. Black’s letter directly to Alice S. Fisher, Associate 
Special Counsel to the Special Committee, and to Neil E. Kravitz, Principal 
Deputy Democratic Special Counsel. 

Please contact me on 703-908-7807 should the staff have any questions regarding 
the enclosure. 

Yours very truly, 



Fred W. Gibsorv-JfC 
Senior Attorney 


cc: 


Patricia M. Black, Counsel to the Inspector General 

Alice S. Fisher, Associate Special Counsel 

Neil E. Kravitz, Principal Deputy Democratic Special Counsel 


173S N. Lynn Street • RosUyn. VA 22209 
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PAGE LINE CHANGE FROM CHANGE TO REASON 


11 

13 

Sarah 

Sara 

spelling 

36 

14 

General Services 

Act qeneral 

• £F§o? crip,: 

supervision error 

53 

17 

treasury of 

Treasury said 

transcription error 

60 

6 

interview 

interviewed 

transcription error 

60 

6 

delete "a" before “White" 

transcription error 

95 

1 

Lou 

Lew 

spelling 

105 

6 

add "our" before 

"AIGI" 

transcription error 

110 

10 

add "assistant" 

before "inspector" transcription er 

119 

2 

angled 

handled 

transcription error 

130 

2 

Ken 

Gene 

transcription error 

136 
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"we've been going" "we should go" transcription ei 

147 
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Sarah 

Sara 

spelling 

148 

L5 

references 

ref erenci no 

transcr iot ion error 

160 

7 

reference 

referencing 

transcr iot ion error 

190 
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important 

unimportant 

transcription error 

192 
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ABA 

APA 

transcription error 

195 

17 

the 

this 

transcr iot ion error 

246 

18 

legally 

Legal 

transcription error 
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OFFICE OF 

INSPECTOR 

GENERAL 


RESOLUTION TRUST 
CORPORATION 


Counsel to the Inspector General 


November 6, 1995 

Alfonse M. D’Amato, Chairman 

Special Committee to Investigate Whitewater Development 
Corporation and Related Matters 
534 Dirksen Office Building 
Washington, D.C. 20510 


Dear Chairman D’Amato: 

I wish to correct two items in the sworn deposition I gave to the staff of the 
Special Committee on October 12, 1995. First, in response to Mr. Chertoffs 
question "Can you tell us whether this series of conversations with Ms. Kemer 
occurred during June?* I said "Yes, I believe they did." Upon further reflection, 

I wish to revise my response to read: "Yes, in June and late May." This 
statement is found on page 26, line 11. 

Second, I indicated that on July 28 Ellen Kulka attended a meeting in Rosslyn 
with two or three attorneys. In fact, I have since learned that only one attorney, 
William Collishaw, attended that meeting with Ms. Kulka. The other three 
attorneys arrived in Rosslyn later that day, but did not attend the meeting with 
Ms. Kulka. The statements to be corrected are: page 147, lines 18-20, should 
be revised to read "...had an RTC attorney, William Collishaw, with her. Three 
other attorneys, Orr, Binkley and Carter arrived later to review the transcripts 
and propose redactions, but did not attend the meeting."; and page 160, lines 18- 
21 should be revised to read "...want to propose redactions then. Ms. Kulka . 
arranged for three attorneys, Binkley, Carter and Orr to come to our offices to 
review the transcripts. At that time we said we will put the transcripts in a..." 

If you have any questions about these revisions, please contact me on 703-908- 


7802. 


Sincerely, 



Patncia M. Black 

Counsel to the Inspector General 


173S N. Lyn* S<rw« ■ Rcmlyo, VA 12209 
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PROCEEDINGS 
(Frazier Exhibit 1 identified.) 
Whereupon, 

DOUGLAS N. FRAZIER 
was called as a witness and, having first been duly 
sworn, was examined and testified as follows: 
EXAMINATION 
BY MR. GICALE: 

Q Mr. Frazier, could you please state your 
name for the record. 

A Douglas N. Frazier, F-r-a-z-i-e-r. 


3 


Q Your present business address. 

A 2000 Main Street, Suite 602, Fort Myers, 

Florida 33901, and that is the United States 
Attorney’s Office for the Middle District of 
Florida. That’s where my offices are. 

Q What is your phone number there? 

A It is 941-337-3179. 

Q And what is your present position? 

4 

A I am the assistant director for evaluation 
and review with the Executive Office for United 
States Attorneys, Department of Justice. 

Q And how long have you been in that 
position? 

A About 15 months, June of ’94. 

Q To the present? 

A Yes, to the present. 

Q And prior to that, what was your position? 

Well, actually, from September 1992 until June of 
’94, what was your position? 

A From September of ’92 until June of ’93, 1 
was acting Associate Deputy Attorney General. And 
from June of ’93 to December of ’93, I was interim 
United States Attorney for the Middle District of 
Florida. 

Q What dates were those again? 

A From September of ’92 to June of ’93 in the 
Deputy Attorney General’s office. From June of ’93 
until December of ’93, U.S. Attorney in middle 
Florida. 

Q Now, are you aware of the committee’s 
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5 

document request to the Department of Justice dated 
August 25, 1995? 

THE WITNESS: Is that the one you called me 

about? 

MR. SGRO: Yes. 

THE WITNESS: Yes. 

BY MR. GICALE: 

Q Did you search for responsive documents, 
notes, reports, memoranda with respect to that 
request? 

A Yes. 

Q Have all the responsive documents been 
produced? 

A Yes. 

Q Did you speak to anyone other than counsel 
here prior to your deposition with respect to your 
testimony here today? 

A No, not with respect to it, no. 

Q Counsel for the minority has pointed out 
that what 1 didn’t ask you about was your position 
between December 1993 and June 1994. What were you 
doing at the Department of Justice during that time 

6 

period? 

A I was detailed to various tasks, some of 
which included doing some Office of Professional 
Responsibility investigations, and I also performed 
some responsibilities as a senior litigation counsel 
within the Executive Office for U.S. Attorneys. 

MR. GICALE: Today’s deposition is 
conducted pursuant to Senate Resolution 120. The 
resolution establishes a special committee 
administered by the Banking Committee to conduct an 
investigation involving Whitewater Development 
Corporation, Madison Guaranty Savings and Loan 
Association, Capital Management Services, Inc., the 
Arkansas Development Finance Authority and other 
related matters. 

Section l(b)2(c) of Senate Resolution 120 
authorizes investigation and public hearings into 
whether the Department of Justice has improperly 
handled RTC criminal referrals relating to Madison 
Guaranty Savings and Loan Association or Whitewater 
Development Corporation. 

This will be the focus of today’s 
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deposition. You were requested to testify on October 
5, 1995. We are taking this deposition in advance of 
the public hearing that may occur in late October or 
November. It is possible you may testify. 

We will be asking you a series of 
questions. If you don’t understand the questions, 
let us know and we will rephrase them. 

The stenographer will prepare a record of 
questions and answers. The deposition will be 
treated as committee confidential until the 
commencement of the hearings. 

Prior to the hearings, you will receive a 
letter from the committee telling you that you may 
come to the Senate to review the transcript of your 
deposition and make note of any corrections for 
transcription on the errata sheet. If you are called 
to testify at public hearing, you will be permitted 
to have a copy of your deposition transcript four 
days in advance of your testimony. 

You may be represented by counsel. There 
may be objections to the form of questions which will 
be noted for the record. Counsel may object on 

8 

grounds of privilege or relevance, and the committee 
chairman may rule on objections where the witness 
refuses to answer a question. 

We have everybody’s appearances noted at 
this point? 

MR. SGRO: I believe so. 

BY MR. GICALE: 

Q Now, we have marked as a Deposition Exhibit 
Number 1, and I show you, Mr. Frazier, a document 
which purports to be a transcript from the Committee 
on Banking and Financial Services from the U.S. House 
of Representatives. It is dated Monday, 

September 18, 1995, Washington, D.C., and it is a 
deposition that was held, your deposition held in 
room 714 of the O’Neill House Office Building on that 
date with respect to the matter of Madison Guaranty 
Savings & Loan. 

I’m going to show you this deposition 
exhibit marked as Number 1 for this deposition. Have 
you had an opportunity to review this deposition 
subsequent to giving this testimony before the House? 

A I received a facsimile copy of this 
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9 

yesterday right before 1 got on an airplane to come 
to Washington. 1 have gone through it quickly. 1 
have not gone through it in any great detail. But it 
appears to be in substance accurate. 1 have not — 1 
have noted a couple of typographical errors, but I 
haven’t read it really closely. 

Q With respect to the substance, does it 
truly and accurately reflect the substance of your 
testimony before the House? 

A Yes, I believe it to be. 

Q Now, we have talked to your attorney about 
this, and you will be reviewing it once again and 
submitting an errata sheet to the House, and it is my 
understanding you will also be submitting a copy of 
that to us. 

MR. SGRO: Which will become part of the 

record. 

MR. GICALE: And we will subsequently mark 
that as Exhibit Number 2. 

MR. SGRO: Just a point of clarification. 

You referred to me as Mr. Frazier’s attorney. I am 
really here representing the Department of Justice. 

10 


BY MR. GICALE: 

Q In your testimony — 

MR. SGRO: Off the record. 

(Discussion off the record.) 

BY MR. GICALE: 

Q Mr. Frazier, in your deposition before the 
House, you answered a number of questions with 
respect to your involvement with respect to these 
criminal referrals, a particular criminal referral 
from the RTC that the Department of Justice received 
in September and October of 1992. 

You also testified to the fact that in late 
December of 1992, you had some discussions about the 
status of that matter because the U.S. Attorney at 
that point in time had indicated some desire to be 
recused from the issue; is that correct? 

A My recollection is that — first of all, l 
didn’t really handle the referral. The referral and 
recusal are two separate things, although the 
referral became part of the recusal package. 

The referral would have been something that 
was handled by the criminal division or the special 
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11 

counsel for financial institution fraud, not in the 
deputy’s office. The deputy’s office handled the 
issue of recusals. 

At some time during the fall and winter of 
’92, 1 had conversations with Tony Moscato and 
Deborah Westbrook, Tony being the director of the 
Executive Office for U.S. Attorneys at the time and 
Deborah Westbrook being legal counsel, in regard to 
communications that they had had with the U.S. 

Attorney in Little Rock, Arkansas at the time, 

Charles Banks, Chuck Banks, and the issue of an 
investigation involving Madison Savings and Loan and 
the potential that then President-elect Clinton and 
his wife might be witnesses or some involvement. 

Those conversations resulted in the 
generation of a request for recusal that would come 
from the Executive Office for U.S. Attorneys to the 
Deputy Attorney General’s office for decision, 
because the Deputy Attorney General was the 
decisionmaker on issues of recusal involving United 
States Attorneys offices. 

(DOJ Exhibit 017456 identified.) 
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BY MR. G1CALE: 

Q Showing you what is marked as Bates number 
017456, is that the request for recusal that you are 
referring to that came from the Executive Office of 
U.S. Attorneys? 

MR. KRAVITZ: What was the number on that? 

MR. GICALE: 017456. 

(Witness examined the document.) 

THE WITNESS: Yes, it appears to be. 

BY MR. GICALE: 

Q That’s referred to as a control sheet in 
the executive office? 

A It is what we refer to as Exec Sec control 
sheet. This isn’t is the control sheet. This is the 
history data sheet. 

0 That refers to how that data was referred 
on to your office at the time? 

A Yes. This normally would be the cover to 
the communications between the department within 
sections telling from whence it came and to whom it 
should go and who was responsible for it and what was 
to be done and then established dates, due dates. 
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13 

(DOJ Exhibit 007049 identified.) 

BY MR. GICALE: 

Q Attached to that was a letter, I believe, 
from — and I’m going to show you what is marked for 
identification as Bates number 007049. That would be 
a letter dated January 7, 1993 to Donna Henneman from 
Charles Banks wherein he states his position with 
respect to this particular referral. 

A I have seen this letter before. 

Q That would have been the letter that would 
have been attached to this — 

A I believe it to be. 

Q — to this control sheet in supporting the 
request for recusal? 

A It is in the right time frame, so I’m 
pretty sure that this is the one. The information in 
there was certainly the information that was involved 
in the recusal package. 

Q Now, in the last paragraph of that letter, 

Mr. Banks asks — indicates that it seems prudent 

that a limited preliminary investigation of 

allegations pertinent to Mr. and Mrs. McDougal and 

14 

Ms. Anspaugh should be considered; correct? That is 
the last paragraph of the first page? 

A Yes. 

Q Furthermore, he states the taking of 302s 
from these individuals should determine whether there 
is merit to substantiate further investigation. 

A Yes. 

Q Anywhere in that letter or in that 
correspondence is there any request to give advice as 
to whether — for the department to give advice to 
him as to whether or not to proceed with an 
investigation? 

A He basically is notifying the department of 
the date that he is going to resign and he is making 
a recommendation and he also says that he believes he 
has a conflict of interest. 

Q So, based on that letter and that request 
from the Executive Office for U.S. Attorneys, what is 
your recollection of what you did once you received 
these documents? 

A I think that this letter was generated as a 
result of conversations that 1 had with Deborah 
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Westbrook that resulted from conversations she had 
with Mr. Banks over this whole issue. I recall 
suggesting to her that what should be done is he 
should submit a recusal request. This letter came in 
and it wasn’t really a recusal request in the sense 
of others that we had had that were more clear. But 
I told her that we should still treat it as a request 
for a recusal. 

As a result of that, 1 prepared a recusal 
package. The Deputy Attorney General is the 
decisionmaker on issues of recusal. By the time we 
got this, Mr. Gersen was the acting Attorney General, 
the acting Deputy Attorney General and the acting 
Assistant Attorney General, civil and the acting 
Associate Attorney General. Consequently, the 
decision had to go to him to be made. He would be 
the decisionmaker. 

So, we prepared a package. That package, 
as would be done on any criminal case, was sent to 
the criminal division for their recommendations. 

(DOJ Exhibit 001484 identified.) 

BY MR. G1CALE: 
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Q I’m going to show you what is marked for 
identification as Bates number 001484. Would that be 
your memorandum to John Keeney requesting the 
criminal division review this recusal package? 

A Yes. 

Q That document, 001484, was dated February 
18, 1993. In the normal course of events, how long 
would it take — what was it your experience — 
excuse me. Let me rephrase that. 

How long would it take to get a response 
from Mr. Keeney? 

A Who knows? We really hadn’t done any of 
these. The change in the procedure came about 
subsequent to my coming to the deputy’s office in 
September of ’92, to make the Deputy Attorney General 
the decisionmaker on issues of recusal involving U.S. 
Attorneys offices. We really hadn’t done many. 

Depending on the issues, it shouldn’t take 
particularly long, but things in the Department of 
Justice move at their own pace sometimes. Depending 
on the complexity of the issue, it could be anywhere 
from a matter of hours to days. 
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Q What were you looking for from Mr. Keeney? 

A I was expecting Mr. Keeney to respond that 
we agree that a recusal is in order and we recommend 
that some section of the criminal division handle 
this investigation. 

Q Were you looking for any legal analysis of 
the investigation? 

A No. This was purely an issue of recusal 
and the criminal division’s role would be to 
recommend to either agree or disagree with the 
recusal request and who should be the appropriate 
person or persons to handle the investigation if the 
U.S. Attorney is recused. 

Q Now, when is the next time — at some point 
in time you later learned that Mr. Keeney did indeed 
respond to your memo, and I’m going to show you 
what’s marked for identification as Bates number 
07039 - I’m sorry. 007039. 

(DOJ Exhibit 007039 identified.) 

BY MR. GICALE: 

Q That is a memorandum from John C. Keeney to 
Douglas N. Frazier, date stamped March 19, 1993. 
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A Right. 

Q Now, at what point in time did you receive 
this memo? 

A My recollection is that 1 saw this sometime 
in the end of May of ’93. The reason 1 say that is 
because from the time that I sent in February through 
Mr. Keeney to Mr. Gersen the recusal package until 
sometime late in May, I continued to have 
conversations on a relatively frequent basis with the 
executive office and they asked continually where was 
the recusal package, had the decision been made. I 
would tell them I don’t know, I haven’t seen it, I 
haven’t heard. 

By then, after the inauguration, my 
responsibility basically was to come and sit in the 
deputy’s office and look at the Exec Sec control 
sheets. I had no responsibilities and had no 
authority. So, I basically took paper from one place 
and moved it to another. There wasn’t very much 
paperwork that came into the deputy’s office 
subsequent to the inauguration. 

For the most part what I did was attempt to 
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1 assist Mr. Moscato, who had not ever been in the 

2 United States Attorney’s office and had not been in 

3 the Executive Office for U.S. Attorneys at any time 

4 before he became director. I attempted to assist him 

5 in just the day-to-day operations of the executive 

6 office since I had served in the executive office in 

7 several capacities. I sort of consulted with him on 

8 a daily basis. 

9 Q When you say there were continuous requests 

10 from the executive office as to an update or decision 

1 1 on this, would that have been throughout February, 

12 March, April, May? 

13 A Well, at least through March and April and 

14 May. 

15 Q It didn’t just start in May when they 

16 received some of the phone calls? 

17 A No. I had conversations with Deborah 

18 Westbrook and also I believe with Donna Henneman, and 

19 they would ask have you seen or heard, and 1 would 

20 say no, I haven’t, I have no responsibilities, they 

21 have given me no authority. 1 sent the package, and 

22 1 don’t know where it is. 

20 

1 Q These would be verbal communications, not 

2 subsequent memos to you? 

3 A Right. They would be verbal. I would be 

4 down there two or three times a day and would 

5 sometimes see people in the hallways and we would 

6 have that conversation with some degree of 

7 frequency. It was an open action for them. 1 knew 

8 they were waiting for it. 

9 Q Can you briefly describe — you have 

10 described what your duties were at that point in 

1 1 time, but how was correspondence coming into that 

12 office, starting in late January, February, March 

13 until Philip Heymann came in as the deputy? Flow 

14 would correspondence come into that office before it 

15 got to your desk? 

16 A Very little correspondence came in. Things 

17 would come via the Exec Sec, Executive Secretariat. 

18 Right after the inauguration, we got nothing. 1 

19 became concerned that there were a number of ongoing 

20 things within the department that the new 

21 administration would not have knowledge of, and so 1 

22 requested to continue to receive the Executive 
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Secretariat summaries that came out every day. They 
basically were a synopsis of those cover sheets like 
the exhibit that you showed me. 

They would just basically say from and to 
and a little blurb about what the subject of the 
correspondence was. 

The reason I did that — and one prime 
example is that on one occasion I noticed that there 
was a letter requesting an appointment with the 
Attorney General, and I noticed from whom it came, 
and I sent a memo up to the Attorney General’s office 
telling them that that person was under investigation 
by a district where 1 had served and also by the 
criminal division, and it would be nice for the 
Attorney General to know that before she met with 
those people, those kinds of things that no one would 
know if they hadn’t been involved prior to. The 
names wouldn’t have been familiar. So anything I saw 
that I had some knowledge of 1 would do. 

Also for the most part, most of the 
correspondence I got was because of necessity. I had 
all of the clearances to see classified information. 

22 

So for a period of time until I think it was John 
Regovin became the person that handled that, for a 
period of time I was the one that got classified 
information from NSC and those kinds of things. Then 
I would route it to where 1 thought was the 
appropriate place. That was because I was on all the 
security lists as the person that had the 
clearances. 

Q These Executive Secretariat summaries, 
would you get them on a daily basis? 

A Yes. 

Q It would be a compilation of all of the 
outstanding Exec Sec matters? 

A It would be the day’s. It would be a 
summary of the day’s correspondence that was being 
tracked as of that date. Then on occasion you would 
get what they called the overdues, which showed 
things that were overdue correspondence. 

Q For example, if you received, had received 
a memorandum from John Keeney to Doug Frazier, and 
the specific example is the March 19, 1993 
memorandum, would it have been on that sheet? 
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1 A Yes. 

2 Q For March — for the day it was received 

3 from that office? 

4 A Yes. If it was controlled, it would be on 

5 there. 

6 Q Now, how long were you reviewing those Exec 

7 Sec summaries? 

8 A 1 did that until Mr. Heymann showed up. 

9 Q So, throughout January, February, March? 

10 A February, March and I can’t remember 

1 1 exactly when Mr. Heymann showed up. He came — he 

12 was in the offices for a period of time while he was 

13 being vetted in preparation for his confirmation 

14 hearings. But he wasn’t performing any 

15 responsibilities as the deputy. 

16 But he had lots and lots of personal 

17 correspondence that came in, letters from colleagues 

18 congratulating him on being nominated, people wanting 

19 jobs. There was truckloads of correspondence that 

20 began to arrive once he got there. But I didn’t 

21 review those things anymore. He had other people 

22 that he brought aboard that did that. 

24 

1 Q What about in March when this memo — 

2 A Yes. I would have seen the Exec Sec 

3 summaries every day during that time when I was in 

4 Washington. 

5 Q And this memorandum did not come up, this 

6 March 19, 1993 memorandum did not come up in those 

7 summaries? 

8 A No. I have been over this, and I do not 

9 recall ever seeing that memorandum until Deborah — 

10 my perception was that the recusal package went to 

1 1 the criminal division and either had not emerged from 

12 the criminal division or had gone on to the Attorney 

13 General or the Deputy Attorney General’s office or 

14 whoever was acting. 

15 1 was surprised to find out from 

16 Ms. Westbrook at some juncture in the spring that 

17 they had in fact passed this package on. I asked her 

18 to see if she could find what it was that they 

19 submitted and put the package back together so that 

20 we could get a decision, because now we had a Deputy 

21 Attorney General aboard. 

22 Q So, in fact the package you eventually 
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acted on was — 

A It was a reconstruction, I believe, that 
Ms. Westbrook put together, her office put together 
and sent up. That’s -- my memory is that’s what 
happened. 

Q Do you know whether she received, for 
instance, the copy of the memo from John Keeney to 
you? 

A No. She was aware of it for some reason. 

I suspect -- I don’t want to speculate. She had a 
copy, knew about it and put the package together and 
sent it up. I was surprised to see my name on there, 
and I was surprised to see the date. 

Q Now, in late January and February, Stuart 
Gersen as you indicated was the acting Attorney 
General? 

A Yes. 

Q And several other titles. Was there anyone 
else assisting him in running the department from the 
new administration? 

A There were several folks. 

Q Who were they? 
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A Mr. Hubbell was there and there was also 
another -- gosh, I cannot remember his name. There 
was another attorney who was there for a while who 
came over from the White House and then went back to 
the White House and then I think I read in the paper 
he returned to private practice, who assisted in 
transition, and I cannot recall his name. 

But those were the two original people that 
came into the department right after the inauguration 
that were believed to be in charge. 1 was not up on 
the floor where the discussions were being had and 
didn’t talk to any of these people. But those were 
the two people that were perceived to be the 
caretakers with Mr. Gersen. 

Q Would those people have had access to memos 
like this one dated March 19, 1993? 

A I don’t know. 

Q How would a memo like this come into that 
office? There is obviously secretaries or clerks in 
that office at that time. 

MR. SGRO: When you say "that office" — 

BY MR. G1CALE: 
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Q Your office in March of ’93. 

A Well, nothing was coming in — by March, 
nothing was coming in to the Deputy Attorney 
General’s office except those exec summaries. The 
department’s position was that there was no Deputy 
Attorney General. 

Q So, things designated for the Deputy 
Attorney General were being routed elsewhere? 

A I assume. 1 can’t say for sure, but that’s 
why 1 sent the memo through Mr. Keeney to 
Mr. Gersen. He was the acting Deputy Attorney 
General when we generated the recusal request. He 
stayed much longer than I think was everybody’s 
intention. He stayed until Ms. Reno came aboard. I 
believe that was late February or maybe even the 
first part of March because I remember we had some 
unsuccessful bids to be Attorney General. 

Q By March 19, 1993, Ms. Reno was in office, 
but you still — 

A I believe that she came aboard on the 17th 
or right about the 17th of March. The date - she 
had been there a very short while, and Mr. Gersen was 
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now gone. 

Q Even assuming there was a clerk or a 
secretary in your office, they weren’t receiving 
anything to handle? 

A No, because it would go to the Exec Sec, 
and they were doing something with mail that was 
addressed to the Deputy Attorney General. I don’t 
know what they were doing with it. 1 had the 
perception, and this is just a perception, that they 
had someplace where they were just stacking the stuff 
up. 1 say that because once Mr. Heymann got there, 
all of a sudden we had boxes of correspondence. 

Q That was backdated? 

A Yes. I don’t recall a specific piece in 
looking at it and going my, this has been sitting for 
a while. That was my perception as we began to 
handle issues that these were waiting for a Deputy 
Attorney General to come aboard. They just didn’t 
get handled by the one person who was in charge. 

There was too much to do to get them all done. 

Q Who was in charge of Executive Secretariat 
at that point? 
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A I don’t recall. The Executive Secretariat 
works under the auspices of the Justice 
Administration Division and the Assistant Attorney 
General was Steve Colgate and still is. 1 know that 
the Exec Sec office believed that we were not in 
business, because I said what happened to everything 
and they said you are not the deputy -- there is no 
Deputy Attorney General, everything is being routed 
to Mr. Gersen. 

1 do recall that 1 prevailed upon them to 
send me the summaries because 1 believed it would be 
helpful to the new administration if someone was 
looking at them and could give them an idea of 
something that might be troubling or that sort of 
thing. 

I would see things and 1 would call the 
criminal division and say this is something. 1 would 
call Mr. Keeney and say this is something you ought 
to look at, are you aware of it. Most of it he would 
say he was aware of it; if not, most of it was 
national security things, 1 would call Mark 
Richardson who handled things in the criminal 
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division to make sure he was involved. 

Q Exec Sec did say to you when you questioned 
them about it they said everything was being routed 
to Mr. Gersen? 

A 1 never talked to them. The secretaries, I 
asked them where are things and they said we have 
talked to Exec Sec and everything is going elsewhere 
and that was sufficient. 

Q You said Mr. Gersen and elsewhere. Did 
they say both? 

A I don’t recall. My perception was that it 
was going to Mr. Gersen. He was everything. So, 
unless the — unless it was the criminal division’s 
responsibility, he basically had all of the hats in 
the department above the Assistant Attorney General. 

Q There came a point before he left in March 
and Ms. Reno came aboard — 

A Yes. 

Q -- and you still did not continue to 
receive mail into that office; correct? 

A Right. 

Q And did you inquire then as to where it was 
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going after that change? 

A 1 talked to Mr. Gersen and then to his 
assistant early on and basically said I have been 
doing these things, and I gave him a litany. I view 
them as mostly ministerial. They are not policy. 

They are not hard decisions. They are just things 
that have to be decided by someone at the deputy’s 
level. I said 1 will continue to do them if you 
want. 

Mr. Gersen sort of made it plain and clear 
that he wasn’t interested in any assistance, and 
so -- 

Q Who was his assistant at that point? 

A That’s another one I cannot remember. It 
was someone who worked for him in the civil 
division. 1 cannot recall the name. I have been 
asked and I can’t recall. I know because I had a 
conversation about this recusal package, just a brief 
one, as 1 think we ought to send it this way, do you 
agree, and they agreed. I did what we would normally 
do, send it through the criminal division to them. 

Q In your efforts to reconstruct this, what 
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happened to this package, who did you talk to about 
it to see? 

A Only to Ms. Westbrook and to probably 
Mr. Moscato. Once she said she had something from 
the criminal division, now Mr. Heymann was aboard, 

David Margolis had come up from the criminal division 
and was an Associate Deputy Attorney General, 
acting. There was an office to handle this. It 
hadn’t been resolved. 1 believed it to have been 
lost or not acted upon. So we resurrected it to get 
a decision. 

Q In any event, you didn’t subsequently 
discover it in this pile of papers that suddenly came 
into the office when Heymann came in, did you? 

A I don’t believe so. It is possible. I 
have a memory of seeing something twice, but I 
probably just assumed that what 1 saw was the package 
that Ms. Westbrook said she was sending up. It was 
so close in time. I know I didn’t look closely at 
the routing and all of that sort of thing. 

1 looked just at the package and then made 
some recommendations to Mr. Margolis and we drafted a 
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memo back to the district. That was in May, late May 
first part of June of ’93. 

Q You testified before the House — let me 
withdraw that question. 

Just to stay on this topic a little more, 
you and Mr. Margolis discussed this matter and a memo 
was sent out to the district in May or June of 1993; 
is that correct? 

A And I’m pretty sure it is June, yes. I’m 
pretty sure it is June. The thing that came in, I 
wrote a little note to Margolis and basically said, 
probably put his name and my initials. He looked at 
it, sent me a note back saying let’s talk about 
this. I walked across the hall and he said have you 
read it? I said yes. He said what do you think? I 
said well, if there is no case to be had, then there 
is no need for a recusal. He said I agree. 

So we drafted a memo that said the criminal 
division says that there is not a case; therefore, we 
don’t see the need to act on a recusal. If you 
decide that — I’m paraphrasing this. If you believe 
that you have new information or more information, 
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then we can revisit this issue. We left an out, an 
avenue for them, they being the district, if they 
believed or disagreed with the criminal division’s 
decision. 

There is something about this now. Once 
again, I guess I have learned a good lesson. I made 
an assumption that I now know to be inaccurate, that 
the criminal division had consulted with the district 
on this issue. 

When I read the package, it seemed to me 
that they must have talked. It didn’t occur to me 
that anyone would take the referral and do a 
declination based just on a referral package without 
talking to the district or doing something more than 
just looking at the referral sheets that came in from 
RTC or whoever it was. 

I was under the impression there had been 
some communication with the district, and I know that 
to be erroneous. As Mr. Margolis pointed out to me, 
it said in the memo from the criminal division that 
they had based it solely on those papers. 

But I still felt that they must have 
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talked. I know Mr. Margolis and 1 talked about 
this. I get the impression they must have talked to 
the district. 

Q How did you subsequently learn that they 
had not talked? 

A I think that 1 knew for sure when I had a 
conversation with Mike Johnson, who is the first 
assistant in Little Rock, who was SLC then, and I 
asked him — 

Q What is SLC? 

A Senior litigation counsel. At the time 
this was going on, when the new U.S. Attorney came in 
in the late summer, fall of ’93, long after I was 
gone to Florida, he became first assistant. I know 
Michael from being an assistant U.S. Attorney and 
conferences and that sort of thing. 

1 asked him because to this day I have not 
seen the memo back to the district that I’m pretty 
sure Mr. Margolis signed. I have not seen a copy of 
it again. I asked him had he ever seen that. He 
said yes, and then he began to tell me that nobody in 
the district apparently knew anything about this case 
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outside of Mr. Banks and another person and that 
there were no communications with the criminal 
division that he knew of. 

So, putting two and two together, it seems 
there was no communication. Actually, the memo from 
the criminal division says based solely on the 
referral package. 

Q Going back to your initial request, did you 
ever ask them, the criminal division, to make a 
determination as to whether or not aminvestigation 
should go further on this matter? 

A No. That was not anything I contemplated 
in referring this to them. It was purely do you 
think the recusal is in order and if so, who should 
get the case. 

(DOJ Exhibit 007041 identified.) 

Q Instead, what you received eventually you 
saw a copy of, in addition to what is marked for 
identification as 007039, the memo from Keeney to 
Frazier dated March 19, was a memorandum, Bates 
numbers 007041, a memorandum dated February 23, 1993 
from Mark J. MacDougall to Gerald McDowell. 
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A I believe this to be. 1 have never seen 
this on long paper like this. This appears to be the 
memorandum that was in the package that came into the 
office, the one that I believe was put back together 
by Ms. Westbrook. 

Q Based on your experience as a career 
assistant U.S. Attorney, in addition to this criminal 
attorney not talking to the people in the district, 
the assistants in the district about the case, were 
there any other things about it, about the review? 

A See, that’s another reason that I thought 
the memo — that memo is another reason I thought 
there must have been communication because that memo 
is not responsive to the issue of recusal. It is a 
declination. 

Normally a declination, it has been my 
experience — and this is not always that way, I’m 
sure, but in my experience, normally a district is 
looking for some support to a declination. A 
declination can be very unpopular, especially if it 
has to do with any sort of a politically tainted 
case. 
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So, if a district felt that there really 
wasn’t sufficient information to warrant an 
investigation, they would probably communicate with 
the appropriate section in the Department of Justice 
and say do you agree, and if the criminal division 
then agreed, then the U.S. Attorney would feel more 
confident in his or her position on the 
investigation. 

So, I just assumed that that’s what this 
was, that the district felt that there wasn’t enough 
and the criminal division was backing them up. 

As I said, I did not pay that much 
attention to the scope of the review. I looked — 
you are dealing with scads of paperwork every day, 
hundreds of documents for decision are to be routed. 

The first place 1 look at a document has "from," "to" 
and then I look at the back to see if there is a 
recommendation. If there is a recommendation, then I 
acted accordingly. 

This one had a recommendation, and I 
remember seeing the date. They don’t think there is 
a date, there is no need for recusal. It is moot. I 
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didn’t read that document in any great detail until 
this year. This is the first time that 1 really 
looked at it closely. 

Q Did you note the fact that they did not 
review the 300-some exhibits that were submitted by 
the RTC with respect to this referral? 

A No, 1 did not, not until — 1 wouldn’t have 
known how many exhibits were submitted. 1 didn’t 
know that they relied only on the things that are in 
the scope of review until I read it earlier this year 
when someone showed it to me. 

MR. GICALE: Off the record. 

(Discussion off the record.) 

BY MR. GICALE: 

Q Going back to Executive Secretariat, is 
there a way of determining - going back to them - 
that you are aware of to determine how they routed 
things like perhaps this memo of March 19th from 
Keeney? Is there a way in the department to do that? 

A Sure. It is computerized. They can do a 
search. My understanding has been that they have 
searched and cannot find that that document was 
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controlled out of the criminal division. I don’t 
have any personal knowledge of that. I asked the 
question, and that’s what 1 was told. 

Q And you certainly can’t tell, 1 take it, 
from looking at the document Bates number 017456? 

A No, because this should have gone from me 
to Keeney to the acting AG for signature. That’s how 
it should have gone. It shouldn’t have come back 
necessarily to me. Had it come back, 1 would have 
sent it on. 

Q Again, I’m — 

A My concern — not a concern. I was 
surprised and I just felt this was two ships passing 
in the night. We sent down a recusal. They were 
doing a referral and because the two had some 
interconnection, they decided to send this memo to 
us. And basically, my judgment would have been that 
if there is no case, then there is no need for 
recusal. It is moot. 

Q The memorandum from Keeney to you dated 
March 19, 1993 had copies going to a number of 
sections and a number of individuals at Justice in 
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the lower left-hand column; correct? 

A Yes. 

Q And listed there are records, a section 
"chron." Are you familiar with that section? 

A No. 

Q Executive Secretariat, Keeney, Erganson. 

What was his title at the time? 

A I think Mr. Erganson was a Deputy Assistant 
Attorney General in the criminal division then. 

Q McDowell was — 

A Chief of the fraud section in the criminal 
division. 

Q A copy went to him, or according to this 
document. 

A It was generated through him, the 
attachment. 

Q The attachment was. 

A And then Allen Carver, who was the acting 
special counsel for financial institution fraud. 

Q The last name there or it seems to indicate 
branch — 

A I have no idea who that is. 
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Q Do you have any knowledge of whether or not 
these people received or kept copies of this 
memorandum? 

A 1 would not know. 

Q And did you ever talk to them subsequently 
about what happened to this memorandum? 

A I have not talked to any of those people 
about what may have happened to the memorandum. I 
have seen Mr. McDowell once. I haven’t seen 
Mr. Carver. I haven’t seen Mr. Erganson since all 
this came to a head. I don’t believe 1 have talked 
to Mr. Keeney — 1 know I have not talked to him 
about it. 

Q Have you talked to anybody else? 

A 1 have talked to David Margolis. 

Q Did he indicate where he believed the 
memorandum had gone? 

A No. It was a did-you-know kind of thing. 

He didn’t recall. And 1 have not even talked to 
Ms. Westbrook about it. I haven’t seen her in 
months, too. 

(DOJ Exhibit 007157 identified.) 
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BY MR. GICALE: 

Q Now, there are just a couple notes I’m 
going to show you, what is marked for identification 
as Bates number 007157. That’s dated October 9, 

1992. 

Do you have an idea of whose handwriting 

that is? 

A No. 

Q That’s not your own? 

A No, it is not. It is to Keeney. It is a 
criminal division memo form. It is to Keeney. 

Q Does that look like Mr. Mueller? 

A I don’t know. I wasn’t familiar with those 
people, with what they looked like when they wrote 
something. 

(DOJ Exhibit 006675 identified.) 

BY MR. GICALE: 

Q I’m going to show you what is marked as 
Bates number 006675. Would this be a copy — it is a 
memorandum from Deborah Westbrook to you dated 
June 8, 1993, regarding the recusal of the U.S. 

Attorney for the Eastern District of Arkansas. 
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A I believe this to have been generated by 
Ms. Westbrook after our conversation in which she 
told me the criminal division had made some 
recommendation. This was more than likely — I’m 
sure this was on top of or attached to that document 
that you have referred to earlier, which was the 
declination memorandum written by the criminal 
division. 

The word "Margolis" in the upper right-hand 
comer, that’s my handwriting. The note that says 
’’Doug, please brief me on background,” that’s David 
Margolis’s writing. It looks like Ms. Westbrook’s 
initials as legal counsel and I think Ms. Henneman’s 
handwriting in the lower left-hand comer that says 
"per Doug 6/23." 

Q It says "sent back to district for 
decision, criminal suggested declination." Is that 
pursuant to some conversation she had with you? 

A Yes. 1 left the department around the 1 5th 
of June, maybe a little sooner to go down to Florida, 
back to the district from whence I had come in ’90 to 
be interim United States Attorney. 
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Shortly after 1 was there, 1 got a call 
from Ms. Henneman. She wanted to know what had 
happened with the package. I was surprised because 1 
knew that we had drafted this memorandum or letter 
back to the district telling them that basically that 
if they wanted to decline the case based on what the 
criminal division’s recitation of things were, that 
would be appropriate, but we didn’t see a need for 
recusal if there was not going to be an 
investigation. 

We gave them some — there was an outlet, 
that if they felt that there should be an 
investigation or had further information, that kind 
of language, to let us know. 

She didn’t know about that. Ms. Henneman 
didn’t know that that had been done. I suppose she 
was calling for Ms. Westbrook. Evidently that memo 
or that letter to the district did not go back down 
to the legal counsel for EOUSA. 

(DOJ Exhibits 006586, 006587 and 006588 
identified.) 

Q I’m going to show you several other 
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exhibits. The first one is Bates number 006586. 

That’s the top one. Do you know whose writing that 
would be? 

A No. 

Q And then beneath that is 006587. 

(Witness examined the document.) 

A No, 1 don’t, but since the name ’’Doug" is 
there I would assume that is probably somebody in the 
executive office’s handwriting. I don’t think anyone 
else would have referred to me that way. 

Q And 00 -- 

A It kind of looks like Ms. Henneman’s 
writing. 

Q 006588, is that writing familiar to you on 
that note? 

A That looks like Ms. Westbrook’s 
handwriting. The stuff that is not legible, that 
looks like Ms. Westbrook’s handwriting, I’m not 
positive, at the top of the page. 

Q The top of the page, "public integrity, 
deputy’s office," those words? 

A Yes. 
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MR. GICALE: I have nothing further at this 

point. 

MR. KRAVITZ: Let’s take a five-minute 

break. 

(Recess.) 

(DOJ Exhibit 006671 identified.) 

BY MR. GICALE: 

Q I am going to show you what is marked as 
Bates number 006671. It is a memo from you to Stuart 
Gersen dated February 9, 1993 -- through you from 
Tony Moscato. This would have been the recusal memo 
that you talked about earlier? 

A Yes. 

Q So earlier you discussed the control 
sheet -- 

A The control sheet would have been on top of 

this. 

Q The control sheet was 017456? 

A Right. Under that would have been that 
brief memo from me to Mr. Keeney. 

Q Which was 001484? 

A Yes. And then this would have been the 
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document underlying this, would have been prepared by 
Ms. Westbrook’s office. 

Q Attached to that would have been Mr. Bank’s 
letter which is 07049? 

A I think so. Without seeing it all 
together, I don’t have any independent recollection 
it was there, but it should have been there because 
that was the base documentation for the request. It 
says "attached letter." So I’m assuming it -- "it" 
being my memorandum from Mr. Moscato to me through 
Stuart Gersen dated February 9, 006671 — references 
an attached letter. I’m certain that is the January 
27 letter to Ms. Henneman from Mr. Banks. 

Q Did you have any discussions with Webster 
Hubbell about this criminal referral? 

A No. 

Q Do you know whether or not he had access to 
this criminal referral or this recusal package? 

A No, I don’t. 

Q Do you know whether anyone else who was 
there in the transition or subsequently appointed 
with Ms. Reno had access to this package? 
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A I don’t know. It went somewhere after the 
criminal division, but I don’t know where it went. 

It may well have just gone to a room and sat, for all 
I know. I don’t know. 

MR. GICALE: All right. I have nothing 

further. 

EXAMINATION 
BY MR. KRAVITZ: 

Q Mr. Frazier, when did you first become 
employed by the Department of Justice? 

A 1983 or ’84. It must have been 1984. 

Q Have you been employed by the Department of 
Justice continually or continuously since that time? 

A Yes, I have. 

Q Do you view yourself as a career Justice 
Department official? 

A Yes. 

Q Are you protected by Civil Service 
protections? 

A My official permanent position is senior 
litigation counsel for the Department of Justice. 

That senior litigation counsel is a form of assistant 
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United States Attorney. Assistant United States 
Attorneys don’t have what you refer to as Civil 
Service protections. 

There are some protections that are 
involved such as review of some actions by the Merit 
System Protection Board, but it is not the same as a 
person who has a GS or a GM title or position with 
the federal government. 

Q Despite that legal distinction that you 
have just been testifying about, do you view yourself 
as a career Justice Department official as opposed to 
a political official? 

A After 27 years with the federal government, 

I would say yes. 

Q And have you viewed yourself in that light 
even while you have held positions in the Deputy 
Attorney General’s office or positions, for example, 
as an interim United States Attorney in Florida? 

A Yes. I have never had a political 
appointment. 

Q You testified earlier that from September 
of 1992 until June of 1993 you served as acting 
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Associate Deputy Attorney General; is that correct? 

A Correct. 

Q How did it come about in September of 1992 
that you took on that position? 

A I was the interim United States Attorney in 
Nevada from June of *92 until September, after the 
U.S. Attorney there was removed. At the end of the 
120-day Attorney General appointment that was made by 
Attorney General Barr, the court appointed someone 
else from Nevada to be U.S. Attorney, and 
Mr. Terwilliger, who was the Deputy Attorney General 
at the time, asked me to come back to Washington 
because some of the people in the deputy’s office 
were returning back to their districts. 

When Mr. Barr became Deputy Attorney 
General, he did something that has not been done 
before or since. He brought United States Attorneys 
in to function as the core of his staff as Associate 
Deputy Attorneys General. 

He started with Jim Richmond and brought in 
Michael Carey from West Virginia, Jeff Howard from 
New Hampshire. Bob Whitwell from the northern 
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district of Mississippi was there for a while. I 
think that is it. 

Anyway, those people functioned — and 
Mr. Terwilliger actually had been U.S. Attorney in 
Vermont. Those people functioned as the core players 
or core participants in the Deputy Attorney General’s 
office. Some of those people were going home. I 
think Mr. Carey was going to go back to West 
Virginia. So they needed someone who had experience 
with the criminal part of the Department of Justice 
and U.S. Attorneys offices. 

That’s what my function was. I had that 
part of the deputy’s office that did oversight for 
the federal law enforcement agencies and for United 
States Attorneys and for the criminal division. 

Q When in September of 1992 did you actually 
return to main Justice and the Deputy Attorney 
General’s office? 

A 1 think I actually did not come back to 
Washington until October, because in September two 
things happened. One is I did a week of active duty 
in Reserves out on the West Coast, and I also went to 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


588 


53 

Japan. 

There was a major money laundering case 
that involved a fraud scheme in Japan. When I was 
U.S. Attorney in Nevada, that was the biggest case we 
had. I went to Japan and spent some time with the 
prefect of Tokyo’s prosecutor’s office and with the 
Tokyo Metropolitan Police who were investigating the 
Japanese side of the case and put together some 
agreements on how we would reimburse the Japanese 
victims with the forfeitures of millions of dollars 
we found in this country that had been laundered 
through Nevada. 

Q You actually arrived in Washington sometime 
in October of 1992? 

A Yes. I recall 1 knew that the court was 
going to appoint someone else as I was leaving. I 
think by the time I returned from Japan, he was 
already appointed. I took some leave, went home to 
Florida and then came up here to Washington. 1 think 
it was probably the first week in October. 

Q Of 1992? 

A Yes. 
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Q What types of things did you work on 
between your arrival in the Deputy Attorney General’s 
office in the first week of October 1992 and the 
presidential election the first week of November 
1992? 

A Anything that came into the deputy’s office 
that involved criminal matters. Some of them were 
very sensitive investigations that were ongoing. A 
lot of it had to do with some of the squabbles 
between DEA and FBI over the National Narcotics 
Intelligence Center, funding, asset forfeiture 
sharing, funds and where they were going for what 
projects, digital telephony, surreptitious entry 
issues and funding for some things the FBI needed, 
issues of recusals, deputizations and a lot of these 
INS deportation issues. 

By another statute somewhere or CFR, the 
Deputy Attorney General was the decisionmaker on the 
deportations of aliens convicted. And also about 
that time Guantanamo was full of Haitians and Cubans, 
and those who were very ill, mostly with HIV or other 
incurable diseases, could not be treated by the 
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military doctors and they were patriated into this 
country, paroled in for medical treatment if they 
were sponsored, those kinds of things. 

Q What is a deputization? 

A That’s where a threat upon an assistant 
United States Attorney results in their being 
deputized as a United States Marshal for the purposes 
of carrying firearms for protection. 

Q Were you the senior person on the criminal 
side in the Deputy Attorney General’s office during 
this time period? 

A Not initially, but eventually. 

Q Can you explain what you mean by that. 

A As people left, I moved up. Eventually I 
was the one person there with the light bulb on. 

Q I guess I was -- 

A It is not easy to explain. When I first 
got there, I handled a few things on the side. Then 
something happened in a case that was very sensitive 
at the time, and I ended up handling it. After I 
handled it, evidently everybody was pleased and I got 
more and more work to do. 
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Q When was that? 

A That was in the fall. That would have been 
by November, right about the time of the election. 

I’m trying to think. I remember when I moved 
offices. It would have been before the election, 
probably by the 1st of November. 

Q By the 1st of November or thereabouts, you 
were the seniormost person on criminal matters in the 
Deputy Attorney General’s office? 

A Yes and no. When Mr. Howard was there, he 
was the principal associate deputy. 

Q This is Steve Howard from New Hampshire? 

A Stuff might go through him. He was not 
there a lot. When Mr. Whitwell was there, he might 
have handled it. There wasn’t a hierarchy. You were 
tasked. Because that’s what I knew anything about, I 
gravitated into that criminal portfolio, we called it 
very quickly. 

Q Is it more accurate to say then without 
referring to hierarchies by early November you were 
being tasked with the most serious criminal issues 
that came into the Deputy Attorney General’s office? 
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A If they came to the deputy’s office, for 
the most part. Not all. There were some things that 
were handled — there were other parts of the 
department. For instance, there was a special 
counsel for financial institution fraud, and by 
statute, that person is on the Deputy Attorney 
General’s staff. 

However, Ira Raphaelson was also counsel to 
the Attorney General, Mr. Barr. Mr. Raphaelson 
handled all criminal matters that had to do with 
financial institution fraud. He had oversight over 
the criminal division and U.S. Attorneys offices for 
those matters by statute. So I wouldn’t have had 
anything to do with financial institution fraud 
cases. 

Q So, during the time period that I’m looking 
at, early October 1992 through early November 1992, 
did Mr. Raphaelson consult with you on any financial 
institution fraud matters that came into the Deputy 
Attorney General’s office? 

A Yes, but — and I have to explain this — 1 
had worked for Mr. Raphaelson when 1 first came to 
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Washington in 1990. My initial tasking was to be 
detailed as an assistant U.S. Attorney to come up and 
work in the financial institution fraud crisis center 
for the department. The special counsel at the time 
was Jim Richmond. He was replaced by 
Mr. Raphaelson. 

The special counsel had no staff assigned. 

But the criminal division function part of the fraud 
section of the criminal division functioned as staff 
as did parts of the executive office for U.S. 

Attorneys. I was head of what was called the 
priority programs team. 

There was a relationship that involved 
financial institution fraud. I went to conferences 
and spoke in the arena, and I’m sure Mr. Raphaelson 
and I talked about financial institution fraud 
issues, but it would have been more in terms of can 
you get something for me from EOUSA. 

Q His asking you? 

A It would not have been on the merits but on 
the reporting. I was involved in the reporting to 
Congress aspect. So when it came to the numbers that 
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we were giving to Congress with regularity, I had a 
role in those numbers and getting them from the U.S. 
Attorneys offices and maintaining a database, but 
that’s because 1 started that in 1990. I was not 
involved in any substantive issues of the merits of a 
criminal case, like BCCI or anything like that that 
was going on. I did become involved in BNL. 

I got involved in BNL because 1 was tasked 
with setting up for Judge Lacey all of the resources 
that he needed, and basically cooperated with JMD and 
the FBI and got people assigned to him and got him 
billeting and all the reports. I sort of had a 
logistics role. That takes us up to the 
inauguration. 

Q When you would — strike that. During the 
time period early October through early November 
1992, when you would have criminal matters or issues 
to deal with as a member of the staff of the Deputy 
Attorney General’s office, what officials in other 
parts of the Department of Justice would you have 
contact with relating to those matters? 

A Normally only the criminal division or 

60 

maybe EOUSA. You have to remember what 1 did was 
policy issues. The deputy plays very little if any 
role in criminal investigations. Recusals we 
handled. Some things would come to the deputy for 
decision by default, and I will give you one example 
without going into particulars. 

Senator Robb was being investigated, as we 
all know, and we all know that there was no true bill 
to the grand jury. What happened in that case and 
one of the reasons they changed the recusal policy 
was that Mueller was recused because he knew Senator 
Robb -- 

Q That’s Bob Mueller, for the record? 

A Yes, he was recused. The two U.S. 

Attorneys in that district during the time of the 
investigation in the Eastern District of Virginia 
both recused themselves. The Attorney General was 
recused eventually at about decisionmaking time 
because he was interviewing with a law firm or 
something that had representation issues. 

Basically the chain of decisionmaking in 
this case went from the Assistant U.S. Attorney in 
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Norfolk to Jack Keeney to George Terwilliger, who was 
the acting Attorney General for everything on this 
case. So, there was nobody there. 

In that case, the deputy’s office played a 
role in some decisions that had to be made in that 
type of a case. But absent — that was because of 
the nature of the case. Absent that, 1 don’t 
recall -- I think there were some things going on 
with Senator Durenberger’s case at about that time. 

Other than that, there was no 
decisionmaking about the merits or nonmerits of 
criminal investigations. We knew about them if there 
was something politically sensitive going on. For 
instance, if there was a federal judge being 
investigated, I probably knew about it, but didn’t 
have any role because nothing came up for decision 
during that whole time. 

What I did was policy issues like keeping 
DEA and FBI from total warfare over the Drug 
Intelligence Center or deciding how we would spend 
money on things. 

Q You testified that when there would be a 
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criminal investigation of some political sensitivity, 
you would know about it as a member of the staff of 
the Deputy Attorney General’s office. 

A Might or might not. 

Q How would that come to your attention? Was 
it as the result of some kind of rule or directive 
from somewhere in the department? 

A The way I would know officially would be 
that if it was a sensitive matter, then a sensitive 
report would be generated, and that would be from a 
U.S. Attorney’s office. That would come through the 
executive office for U.S. Attorneys. They would 
hand-deliver copies of that to the deputy and to the 
Attorney General and maybe to the criminal division 
and then they would also route those things through 
Exec Sec. 

I would see them either because it got 
delivered to me and it might have been that I was 
down in Mr. Moscato’s office and he said here is a 
sensitive, will you take the deputy’s copy upstairs 
and 1 would say sure, or I might see it when the Exec 
Sec copy came in. 
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It would have come through me, probably by 
December. Anyway, I would have seen — and probably 
before then. Because 1 recall seeing them and going 
in and asking the deputy, Mr. Terwilliger, did you 
know about this, and he always for the most part knew 
already, which means he probably had a hand-delivered 
copy before I saw the one that came through Exec 
Sec. 

Q You mentioned this one example of one of 
these sensitive cases a situation where a judge might 
be investigated. What other types of cases would 
merit the determination or the title of a sensitive 
matter? 

A Well, I think Mr. Banks told the department 
that there was a referral or something that came in, 
and I recall this was right before the election, that 
basically President Clinton and his wife were alleged 
to have some involvement with, as I think I recall it 
said, maybe as potential witnesses. 

Q Was that a typical example of one of these 
sensitive cases? 

A The only one I ever saw about a 
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president-elect or now president. That’s the kind of 
thing, yes. 

The rule of thumb would be if the Attorney 
General needs to know because CBS may call him or her 
tonight and ask, you want to keep him informed. It 
is those kinds of things that would generate interest 
by Congress or by the news media or the public in 
general, those kinds of things, things that were 
sensitive. 

Q The purpose of a sensitive case memo was 
simply to inform the Deputy Attorney General and the 
Attorney General so that they can know what’s going 
on and respond to questions if necessary? 

A It is a mechanism to keep the department’s 
leadership informed of issues that they would need to 
have knowledge of. 

Q When was the first time that you learned 
about the criminal referral in the Madison case? And 
specifically, I’m referring to the 1992 criminal 
referral. 

A Sometime during October. 

Q Of 1992? 
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Q How was it that you first learned about the 
existence of this criminal referral? 

A I saw an urgent or a sensitive report. 

Q Are those two terms, "urgent report," 

"sensitive report," interchangeable? 

A They are not now, but actually I developed 
a system to make this automated after transition. So 
this is now done electronically. I think they are 
now called urgent reports. They have been called 
different things at different times by different 
administrations. 

Q But they are the same thing? 

A Urgent or sensitive report. I don’t know 
what it is officially referred to in the attorney’s 
manual. 

Q You said you saw this report in late 
October 1992? 

A Sometime in October. 1 don’t remember if 
it was — it had to be toward the middle to the end 
of the month because 1 recall getting there pretty 
early in October, and 1 know that — or maybe the end 
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of September. 1 do this by changing offices and 
moving up. 

This is silly, but the Deputy Attorney 
General has an office and there is an interconnecting 
door where the principal Associate Deputy Attorney 
General sits and there are a line of offices that all 
interconnect with their all internal doors inside, 
not in the corridor. You sort of start on one end 
and rotate down and work your way up to where the 
principal deputy was. 

I moved from an office not connected into a 
connected office and got moved up. I was in there, 
because I recall walking through the private 
passageway into the deputy’s office to tell 
Mr. Terwilliger or ask him had he seen this and knew 
about it. 

Q Where was the urgent report when you first 
saw it? 

A It came in my "in" basket. 

Q Do you know where it came from? 

A Exec Sec. 

0 It came from the Little Rock office and 
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then to — 

A It would have gone through EOUSA. They 
would have prepared the package to send up to the 
people in the department who got notified. 

Q From the U.S. Attorney’s office in Little 
Rock to the executive office of the U.S. Attorneys at 
main Justice first? 

A Yes. 

Q And then from the executive office through 
the executive secretary to you? 

A Should. There are copies that are sent to 
everyone that needs to know. These are not 
decisionmaking. They are informational. They are 
not decisionmaking packages. They are 
informational. Copies go out to all those people 
that need to know. They also hand-deliver them as 
well as route them through — of course they route 
them through the Exec Sec so that there is a control 
and so that you have a stop and make sure nothing 
falls through the crack. 

Q What did the urgent report consist of? 

A I just recall it had a sketch of some 
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information. I only read the cover sheet to it that 
gave the summary. 

Q So it wasn’t a copy of the entire referral? 

A I don’t know. It could well have been. If 
it was, I wouldn’t have looked at it. I would have 
just looked at the control sheet, looked what the 
summary said and gone in and said George, did you 
know about this, and he said yes, and that was it. 

Q George is George Terwilliger? 

A Yes, the Deputy Attorney General. 

Q Did Mr. Terwilliger indicate to you how he 
knew about the criminal referral before you went in 
and talked to him about it? 

A No, I don’t recall that he did. 

Q Was anyone else present during the time you 
talked to Mr. Terwilliger about the urgent report? 

A 1 don’t believe so. I probably had five 
things. I assumed that he knew about it because of 
the nature of what it was. I figured that he knew 
before I did. They weren’t going to come find me and 
make sure I knew. But they sure were the Deputy 
Attorney General. 
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Q What else do you remember about your 
conversation with Mr. Terwilliger in October 1992 
relating to this urgent report about the Madison 
referral? 

A That it was sensitive, and my sense was 
that we weren’t going to do anything with it, "we" 
meaning the deputy’s office, was not going to start 
calling down and asking what are you doing, what’s 
going on. 

It wasn’t a conversation. It was more of a 
sense of talking real quickly and knowing that this 
was right before the election, it would look like an 
awfully cheap shot. There wasn’t a lot of 
information that I saw. It just had allegations of 
maybe potential witnesses, lots of that sort of stuff 
was going on. You get letters from nuts and kooky 
things that happen all the time. You sort of filter 
this. It was just very sensitive. 

Nobody was going to make a big deal. I was 
surprised and still am to this day that it wasn’t in 
The Washington Post. 

Q Let me sort of back up and clarify some of 
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the things you have said for the record. You said 
that you get letters from all sorts of nuts. You 
mean during the period leading up to the election, 
the Justice Department was receiving letters from 
people making allegations about the Clintons? 

A They have gotten letters like that since 
before I was there and I’m sure they still get them, 
you know, dear Mr. Attorney General, dear Deputy 
Attorney General, dear anybody, some of it may be two 
deputy attorneys general ago, somebody writes in and 
complains that the black helicopters are flying over 
them or the Korean CIA has implanted a device in 
their brain. 

Q We get letters like that here and we tell 
them to write to the Justice Department. 

A We figured that. They do send them over 
from Congress. Congress gets letters from 
constituents and they get referred to the Department 
of Justice for an answer. You get lots of those 
kinds of things. This one was so close to the 
election. 

Q How close to the election? Within a week? 
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A It was within several weeks. It was upon 
us. I was one of those who decided this was a done 
deal and you may as well pack up and get ready to go 
back to Florida. It was that close. 

Q Was this conversation with Mr. Terwilliger 
that you have been describing the only conversation 
that you had with Mr. Terwilliger before the election 
about the criminal referral? 

A I think it is the only one I ever had. 

There was no — that document was informational 
only. There was nothing the Deputy Attorney General 
would do with it except know about it, because the 
fraud section, the special counsel, those people are 
the people that would deal with the nuts and bolts of 
an investigation, the merits of it and that sort of 
thing. There is no loop here, unless it came down 
and required the Deputy Attorney General to decide 
whether or not to seek an indictment. 

Q Based on your conversation with 
Mr. Terwilliger, did you get a sense as to whether 
Mr. Terwilliger had an opinion of the merits of the 
criminal referral? 


Q What did Mr. Terwilliger tell you that he 
knew about the criminal referral? 

A Nothing. It was do you know? Yes, I’m 
aware of it. 

Q He didn’t say anything about what the 
allegations were? 

A No. 

Q Did Mr. Terwilliger appear to know that the 
Clintons were mentioned as witnesses as opposed to 
being mentioned as suspects? 

A All I can say is he knew it mentioned the 
Clintons. That’s why there was an urgent report or 
sensitive report done. We didn’t talk at all about 
the merits or what it was about or anything. My job 
was to know, to make sure that he knew about it and 
once he said he did, that was it. 

Q Did Mr. Terwilliger indicate to you whether 
any other high level Justice Department officials 
knew about the criminal referral? 

A No. 

Q Do you have any sense or do you know 
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whether any other high level officials - 

A Sure they did. I am sure they did. 1 know 
that I think at one juncture, probably after that, I 
saw Mr. Raphaelson either in his office or in the 
hallway and mentioned to him that I had seen that 
urgent report and it was obvious he knew about it, 
but we didn’t discuss it or what was going on or 
anything like that. It was one of those things did 
you see that urgent report about the Clintons, yes, 1 
did. I assumed he did know about it. That’s where 
it would have gone to, because he was the special 
counsel. 

Q Who makes the decision to send something 
around to the high level offices at the Justice 
Department as an urgent report? 

A Well, it is incumbent on the person 
handling the issue to start the chain of events, to 
send the letter or make a phone call or fax something 
in, and the executive office is sort of the 
repository for it. That is for U.S. Attorneys. The 
criminal division has its own mechanisms. 

Q Mr. Banks initiated the process by sending 
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something to the administrative office? 

A He must have. 

Q Did Mr. Banks identify whatever this was as 
an urgent report or is that title put on it at the 
Justice Department? 

A I don’t know what he did in this particular 
case. He could have or he might have just sent them 
something. Sometimes things happen and the executive 
office finds out and they decide that that is 
important and the director causes a report to be 
generated. 

I have had to call districts and say what 
do you know about this, what is going on and get the 
information from them when 1 was the deputy director 
of EOUSA and to send it upstairs because the 
assistant didn’t think it was important, but the 
perspective was this is something the Attorney 
General ought to know about. 

Q Did you have an opinion, any opinion as to 
the merits of the allegations in the criminal 
referral as of the time that you spoke with 
Mr. Terwilliger? 
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Q Were it not for the approaching election, 
do you think that your reaction to the referral would 
have been different? 

A I think the nearness of the election caused 
me to kind of go, whoa, look at this one. Had it 
been in January of 1992, 1 probably wouldn’t have 
gone right into the deputy to make sure that he 
knew. 1 might have waited for an hour or done 
something else. But this one was of sufficient 
sensitivity that 1 went in there as soon as I saw it 
to make sure that he knew. That was my job. 

Six of one, half dozen of another, if 
someone is a candidate for president or if he had 
just been governor, that would have been sufficiently 
sensitive for the department leadership to know about 
it. 

Q Other than talking to Mr. Terwilliger, did 
you do anything in response to your receipt of this 
urgent message in October 1992? 

A No. 

Q Do you know whether any other employee at 
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the Department of Justice did take any action with 
regard to the criminal referral? 

A Well, I have seen the documents where the 
criminal division wrote a declination. 

Q My question — 

MR. SGRO: Can we get a time frame? 

BY MR. KRAV1TZ: 

Q During the time period leading up to the 
election on November 3, 1992, to your knowledge, did 
any Justice Department employee, any main Justice 
Department employee take any action with regard to 
the criminal referral in the Madison case? 

A 1 don’t know. 

Q Do you know whether any other discussions 
regarding that referral took place other than the one 
between you and Mr. Terwilliger before the election? 

A No. 

Q You don’t know one way or the other? 

A I don’t know one way or the other. 

Q After your discussion with Mr. Terwilliger, 
what did you do with your copy of the urgent report? 

A Put my initials on it showing that I had 
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seen it and put it in my "out” basket. 

Q To go where? 

A 1 don’t know where they sent those things, 
honestly. I don’t know if it went back to Exec Sec. 

1 don’t know what the secretaries did. I have 
thought about that now. It is one of those things 
you never asked. I don’t know what they did with 
them. 

As an Associate Deputy Attorney General, 
there was no necessity for me to keep any files 
because it was a rare occasion when I generated 
anything. Mostly I was receiving something from some 
part of the department for a decision, the decision 
would be made and it would go back to the person that 
initiated it. There was no need to keep copies. The 
Exec Sec keeps the chrons and keeps the files. 

So, 1 don’t know what the secretaries did 
with that copy. I’m sure that they did something to 
let the Exec Sec know that it had been seen, but 1 
don’t know how they did that. 

MR. KRAVITZ: Off the record. 

(Discussion off the record.) 
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(DOJ Exhibit 017458 identified.) 

BY MR. KRAVITZ: 

Q Mr. Frazier, I’m going to show you a 
two-page document Bates stamped 017458 on the first 
page and unfortunately the second page has no Bates 
stamp number on it or at least none that I can see. 

I’m going to show you a two-page document 
marked 017458 on the first page. The second page has 
no Bates stamped number, but it is dated October 7, 

1992. On the top says "Referral from the Resolution 
Trust Corporation" and it appears to be -- it lists 
William Barr, George Terwilliger, Wayne Budd and 
Lawrence McWhorter. It appears to be initialed by 
Mr. McWhorter. 

(Witness examined the document.) 

I ask you if you can identify that two-page 
document for us. 

A 1 know that it is an urgent report or a 
sensitive report. 1 have seen it. 1 have been shown 
this document by several different people. 

Q Are you able to say today whether this 
two-page document is the urgent report you have been 
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testifying about that you received sometime in 
October 1992? 

A 1 don’t know if it is this one or the one 
that was done subsequent. I can speculate that it 
was — that I saw the later dated one, because the 
7th of October I was still, like 1 said, up in 
another suite of offices and I don’t think that I 
would have seen this at that time. 

Q Let me show you -- 

A Also, something else happened. One of the 
other associate deputies who sort of was acting as 
chief of staff and who routed paperwork went elk 
hunting and was gone for like three weeks right about 
this time, which is why 1 sort of gravitated to the 
other offices and started seeing a lot of this 
paperwork. I think I saw the one subsequent. 

(DOJ Exhibit 006692 identified.) 

BY MR. KRAVITZ: 

Q 006692 I show you. I ask if you can 
identify that document. 

A It is another one of these sensitive 
reports. It is on the same sort of topic. Can 1 see 
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the other one? 

Q I think it is over there. 

A Let’s see how it is worded. 

Q Just for the record, while you are 
testifying, if you could refer to the documents by 
their Bates stamp, although I suppose one doesn’t 
have a Bates stamp. 

A I don’t know whether 006692 dated October 
20th is the one I saw or if the unnumbered one dated 
October 7th is the one I saw. But 1 mean they are 
very close in information. I wouldn’t be able to 
tell from looking at them which one it was because 
they both mention the President and Ms. Clinton. 

Q Do you know why there would have been 
urgent messages sent both on October 7, 1992 and on 
October 20, 1992? 

A Well, the one on the 20th says "this is an 
update to the previous urgent report dated October 
7th, copy attached." So obviously there was some 
more information that came in. 

Q Does the fact that there is an update 
indicate that one of the addressees had requested an 
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update? 

A Not necessarily. 

Q In other words, Mr. McWhorter might just 
have determined that it was appropriate to send an 
update? 

A Mr. Banks may have decided it was 
appropriate to send an update. 

Q You just don’t know? 

A I don’t know. You have to remember, the 
point of all of this and the urgent report is that at 
least I thought that this was going to hit the news 
media. Like I said, 1 was surprised when I never did 
see anything in The Washington Post about it. 

That was the purpose of updating. You can 
imagine if this had hit the media the questions that 
would have been posed to the Department of Justice 
about what’s going on and this, that and the other 
thing. There was a need to know some information 
about this, but it was kept very closely held because 
of its sensitivity. It wasn’t something you wanted 
tacked up on the bulletin board or flying around the 

Department of Justice. 
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Q You have testified about some actions that 
you took with regard to this criminal referral in 
February of 1993. Did you have any involvement with 
or any discussions about the 1992 criminal referral 
in the Madison case between the time of your 
conversation with Mr. Terwilliger in October 1992 and 
the actions related to the recusal package that you 
were involved with in February of 1993? 

A I’m not sure 1 understand your question. 

Q Okay. I will ask you — 1 will ask you 
maybe a little more open-ended. After your 
conversation with Mr. Terwilliger in October of 1992 
regarding the urgent message, the urgent report, what 
was the next conversation you had or the next action 
you took regarding the 1992 criminal referral in the 
Madison case? 

A I didn’t ever take any action regarding the 
referral until May when the criminal division wrote 
its declination letter. 

Q I guess I don’t mean to use the word 
"action" as having any particular meaning. What was 
your next involvement either by doing anything or by 
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talking to someone? 

A My next involvement was to talk to either 
Mr. Moscato or more likely Ms. Westbrook. They 
brought to my attention that there were conversations 
with Mr. Banks and that he was concerned because of 
the sensitivity of this case and was uncomfortable 
with the case. 

I recall that they — my memory is that I 
said it sounds like he ought to send in a recusal 
request. That would be the best thing for the 
district. It is a small district. Besides the fact 
that the President-elect is involved in this issue, 
he was the governor of that state. That U.S. 

Attorney’s office just probably shouldn’t have been 
involved in an investigation like that because of the 
appearance of impropriety. 

Q When were these conversations that you were 
having with Ms. Westbrook and Ms. Henneman? 

A 1 recall having them on several occasions. 

I’m not acting as an Associate Deputy Attorney 
General telling them. I’m sort of consulting with 
them and saying — and Deborah used to work for me 
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when 1 was the deputy director - this is what 1 
would do. If you send it up, we will act on it. 

I do recall a conversation that they had 
gotten in a letter from him, and he didn’t really 
request recusal. I think they read me some of the 
language in the letter, and 1 said, well, if it walks 
like a duck, it is a duck. Let’s do it. Put it 
together as a recusal package and we will act on it. 
Eventually we got that package. 

Q This was the January 27, 1993 letter from 
Mr. Banks? 

A I think so. 

Q Were any of these discussions that you were 
having with Ms. Westbrook, did any of them occur 
before January 20, 1993? 

A January 20? I’m sure they did. I recall 
having a couple of discussions with Ms. Westbrook and 
I think in passing — when you know these people and 
you see them, Mr. Moscato might have said Banks is 
still worried about this thing and doesn’t know what 
to do. It wouldn’t require a response on my part. 

I do remember thinking if we get this thing 
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in here, I could act on it and get it done and get 
the office off the hook. My concern was about the 
office. 

Q Just so the record is clear, what you are 
saying is if they got the letter into your office by 
January 20th, you could act on it? 

A We knew that the end was coming. But my 
concern was the U.S. Attorney’s office and what they 
were going to do or not do and were they 
uncomfortable with this case and what should be 
done. 

So, had we gotten it quicker, had there 
been a recusal request quicker, it might have been 
acted upon. I would not have acted upon it without 
asking Mr. Terwilliger if he wanted me to. He might 
have said no, let’s leave this for the next 
administration, because we are going to turn over 
U.S. Attorneys and that sort of thing. I don’t 
know. That is purely speculation. It didn’t come in 
until — 

Q After the inauguration? 

A After. And therefore it had to go to 
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somebody else to make a decision on. 

Q I think at page 41 of your deposition in 
the House you described as mass confusion what was 
going on at the Justice Department or at least in the 
upper floors of the Justice Department during the 
transition period. I hope I haven’t misquoted you. 

Can you give us some sense as to what you 
meant by that. 

A Imagine on a day in which everybody who is 
a decisionmaker for the most part leaves the 
department at once and there is no one there. All 
the names of the people have changed. The only 
person left behind who is a political appointee was 
Stuart Gersen, and he had all the titles. Everybody, 
all the schedule Cs, all the political appointees 
were gone. 

No one knew who could make a decision. You 
now had a new president, so Mr. Gersen reported to 
the President of the United States. A few people 
came in to the office. There were some transition 
people who had been coming in before the inauguration 
and asking questions. No one knew how all of this 
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was going to sort out. 

There wasn’t an Attorney General. The 
first two names that came up got shot down. That 
really added to the confusion. I think that 
everybody planned to have an Attorney General much 
quicker than they did. Since the Attorney General 
didn’t get in place, the Associate Attorney General 
didn’t get in place or the deputy as soon as they may 
have been. 

No one knew where to send anything except 
to Mr. Gersen. Many people were uncomfortable with 
acting. You remember in the Department of Justice 
the number two person for the most part in each of 
the sections, the person under the Assistant Attorney 
General is normally a career person. Jack Keeney has 
been the acting Assistant Attorney General of the 
criminal division God knows how many times because he 
has been with the department since I was bom. 

People were a little reticent to act. You 
are a career person. You don’t know if you are going 
to stay in the same job. The correspondence doesn’t 
stop. The work doesn’t stop. People are getting 
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indicted in the field. Trials are going on. But the 
entire hierarchy of the department ceased to exist on 
one day, and it took until May to get it semi 
reestablished. 

Add to all that the just mass of 
correspondence that came into the department, it 
would have been bad enough if you just changed 
presidents in the same party, but now the party has 
changed. So all these letters of congratulation and 
people wanting jobs. There are people from the White 
House coming over and nobody knows who these people 
are, what their role is, are they going the stay, 
where they are going to be. They don’t have 
clearances at first. Mass confusion is kind. 

Q Did this mass confusion continue -- 1 think 
you just said until at least May? 

A In my perspective, it did. The other thing 
that happened is shortly after the inauguration, they 
fired all the U.S. Attorneys. That added to the 
confusion because then you had to appoint — the 
Attorney General had to appoint an interim 
U.S. Attorney, some of whom were first assistants in 
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districts, some of whom weren’t. 

So, then the White House had all of its 
backdated correspondence and it shipped it out all 
over the government to answer the mail for the 
President to try to keep up. 

It stayed pretty confused for quite a 
while. 1 don’t think Ms. Harris was in as the 
Assistant Attorney General of the criminal division 
until after June. A lot of the people didn’t end up 
in their positions for quite a while. 

So, it was confusing because there was no 
one there to make a decision. Eventually — 
initially, it was just Mr. Gersen. He has to make 
the decisions for all of these different entities, 
and then subsequent to him Ms. Reno, and she didn’t 
have a deputy and she didn’t have a confirmed 
associate. So it was pretty confusing. They were 
bringing in all these people to try to handle the 
mail. 

That was the big thing, just handling the 
correspondence and getting it routed to the right 
place. All these people who come into the department 
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for the most part had little or no experience within 
the department. They didn’t even know where the 
bathrooms were for a while. 

Q It goes without saying that the fact that 
the 1992 criminal referral in the Madison case hung 
around in the Justice Department for several months 
without any definitive action being taken and has 
already gotten a fair amount of attention and I 
suppose will get more attention in the near future. 

But based on your familiarity with what was 
going on in the Justice Department during the first 
six months of 1993, are you aware of other matters or 
cases that were either sent to the Justice Department 
or that arose within the Justice Department that in 
normal times would have been acted on more quickly 
but because of the transition confusion had their 
actions delayed? 

A 1 think there were lots of things that if 
it took the Attorney General or the Deputy Attorney 
General to make the decision, that didn’t get acted 
on very quickly. The problem with this was that the 
recusal policy put the decisionmaking at the Deputy 
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Attorney General’s slot. 

You have to remember, down in the sections, 
the work was going on. In the criminal division, 
there were people there, there were section chiefs, 
there were heads. There were still people in the 
field investigating cases. So the work went on. 

It is those things that had to come up to 
one of the top two or three rungs of the department 
for a decision, and sometimes when you look at it you 
wonder why in the world does the Deputy Attorney 
General have to make this decision. But that’s 
because you inherit the system. 

Q So, just to be clear, the rule requiring 
that a recusal issue go to the Deputy Attorney 
General’s office was a rule that predated the Clinton 
Administration? 

A Yes. It is very shortly before. 

Q It was a rule that was put in place during 
the Bush Administration? 

A It was put in place by the Deputy Attorney 
General George Terwilliger after my arrival in 
September-October of 1992. 
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Q Are you aware of any other cases involving 
recusal issues that arose during the first six months 
of 1993? 

A I don’t recall any others that came in. I 
know it was not -- this was not — "this" being the 
Whitewater one was not the first one that we did, but 
we had not done many. 

Q Mr. Frazier, I’m going to show you what has 
been marked as 017456 which I think you have 
previously identified as an Executive Secretariat 
history data sheet regarding the recusal request in 
the Madison case. Is that accurate? 

A Yes. It is the history data sheet. 

Q Does that indicate what date the recusal 
request was made on? 

A It - 

Q Or at least what date the recusal -- 

A It has the date they received it, "they" 
being the Exec Sec. 

Q What date is that? 

A February 9. 

Q 1993? 
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A They would have received it from 
Mr. Moscato on 2/9/93. 

Q And that is the request that was — that is 
the package that was going through Mr. Gersen to 
Mr. Keeney? 

A Yes, through me to Mr. Keeney to 
Mr. Gersen. 

Q I’m sorry. I misstated that. 

Is there a due date indicated on that 
document? 

A There is. The first one that went out 
probably didn’t look like this, because this has 
updated information on it as late as 2/3/94. This is 
the history of that document from when it was logged 
in until it was - there is a closeout here, closed 
per criminal. It also says here that they sent a 
copy to Exec Sec on 3/19/93. "Will furnish Exec Sec 
with a copy of reply. Due date changed to 5/16/94." 

All of that is a continuing history. This 
is a database you are looking at that tracked this 
document. When it was first generated, it did not 
look like this. I looked like this but didn’t have 
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all this information. 

Q Do you know whether there was a due date 
when this recusal package was first generated? 

A I recall that they established due dates, 
if there was not one made in the requester. In other 
words, if Mr. Moscato or I put due date on there -- 
of course you aren’t going to do that if it is going 
to the Attorney General. You don’t put due dates on 
there. 

For tracking purposes, I think they had a 
date they put in there that was X number of days from 
the day it was generated. You would have to ask them 
how they controlled. It refers to two other Exec Sec 
control sheets attached. 

Q That’s helpful. The bottom line then is 
this document, 017456, should not be interpreted to 
mean that somebody gave anyone 3-1/2 months to make 
this — 

A That’s ’94. 

Q -- actually 15-1/2 months to work on the 
recusal package. 

A That ended up being a date because of 
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resolutions. What would have happened is it would go 
to the overdues. It looks like they started trying 
to find this package. The criminal division couldn’t 
find copies of it. That’s how they track. That’s 
your whole sheet of information as of the date it was 
generated. 

I don’t know how to read those things 
anymore, but there ought to be a date that tells you 
when it was generated. All of that means something. 

But two secretaries in the Department of Justice know 
how to read that; you don’t need to know how to read 
it. The due date, they dispense a date on there, 
that was standard operating procedure, unless there 
was one called for. 

If the Attorney General sent this thing and 
said I want to know by next week, it would say on 
there and you would start hearing every day. 

Q You testified previously that in early 1993 
you had conversations with Ms. Westbrook and I think 
you said also Ms. Henneman about Mr. Banks’s concerns 
about his continued involvement in the case and that 
you believe that your conversations and conversations 
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that Ms. Henneman and Ms. Westbrook had with 
Mr. Banks resulted in Mr. Banks sending a letter on 
January 27, 1993 to the department; is that accurate? 

A That’s my perception, because I recall them 
acting kind of confused. I had these conversations 
more than once but only a couple, three times. There 
was some confusion kind of, well, what do we do. I 
made the suggestion this is what you ought to do, and 
then eventually it happened. I can’t say. Maybe 
they independently decided that’s what they were 
going to do. There were conversations about it. 

Q Are Ms. Westbrook and Ms. Henneman career 
officials at the Justice Department? 

A Yes. Ms. Westbrook is now a legal counsel 
for the U.S. Marshal’s service, and Ms. Henneman 
still works in EOUSA. 

Q Neither of those two officials was a 
political appointee as of January or February of 
1993? 

A No. 

Q You also testified that you at least were 
involved in a decision to interpret Mr. Banks’ 
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January 27, 1993 letter as a recusal request. Were 
any political appointees involved in the decision to 
interpret Mr. Banks’s January 27 letter as a recusal 
request? 

A 1 don’t know who else talked to 
Ms. Westbrook, but I do recall that conversation, and 
it was either ~ 

Q A conversation you had with — 

A 1 had a conversation either with 
Mr. Moscato or Ms. Westbrook, more likely with 
Ms. Westbrook. I do recall a conversation in which 
she mentioned that they had gotten something in from 
Mr. Banks, but it wasn’t a flat recusal request. I 
recall having a conversation about what it did say, 
and I said well, for all intents and purposes, it 
is. Let’s treat it like it is one. 

I do recall the conversation, and then it 
did come up. That was the conversation, well, heck, 
for all intents and purposes, that’s what it is, he 
says he is uncomfortable with this, let’s decide if 
he needs to be recused. 

Q Who made the decision then to send a 
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recusal package to the criminal division on its way 
to Mr. Gersen? 

A I’m sure it was me. 

Q The purpose for sending it via the criminal 
division as opposed to directly to the Attorney 
General was what? 

A To have the criminal division’s input as 
to, one, did they agree with EOUSA. Mr. Gersen is 
acting as the Deputy Attorney General. I would get 
the package in with a - from Ms. Westbrook, and it 
would have a recommendation, should there be a 
recusal and if so, who should handle the case. 

We would then staff it through the criminal 
division to get, one, their agreement as to whether a 
recusal was appropriate. I wasn’t too concerned 
about the appropriateness but who they thought should 
handle it, because that should have been — 

Q The recusal — 

A Did they think it warranted the criminal 
division’s intervention or did they agree that maybe 
another U.S. Attorney’s office should handle it or 
maybe it is the case of a law firm of a new U.S. 
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Attorney is handling, the U.S. Attorney is blanket 
recused depending on each set of facts. 

So, they ~ in this case, it was basically 
my opinion they were going to tell me which section 
it was going to go to because I thought this was 
something that ought to be handled at main Justice, 
not by a U.S. Attorney’s office especially a small 
one in the state where the President had been 
governor. 

Q Is it accurate to state that no political 
appointee was involved in the decision to route the 
recusal package through the criminal division on its 
way to the acting Deputy Attorney General? 

A That was the policy. The policy was for it 
to be staffed through the criminal decision for their 
input before a decision was made. 

Q So no political appointee was involved in 
the decision to route it that way? 

A That was Mr. Terwilliger’s — that’s what 
he wanted done with them when we developed the policy 
right when I first got there. 

Q We are now talking about February of 1993. 
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A No. 1 did what 1 would have done 
regardless. 

Q Are you aware as to whether any political 
appointees were involved in the decision within the 
criminal division actually to write a memo addressing 
the merits of the criminal referral? 

A 1 don’t know. 

Q Do you have any knowledge as to how the 
determination was made that a memo should be written? 

A No. 

Q Do you know Mark MacDougall? 

A No/ 

Q Do you know who he is? 

A No. I know from seeing the document that 
was shown to me that he was an attorney, I would 
assume an attorney in the fraud section in the 
criminal division. 

Q Buy the title - 

A He is on the lowest rung in the section. 

Q That title indicates that Mr. MacDougall 
was in a career as opposed to political position as 
of March of 1993? 
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A I would assume so. I have never known a 
trial attorney that was a political appointee. 

Normally they have a title bigger than trial 
attorney. It is hard to tell in the department. 

They get changed from time to time. When 1 was in 
the Deputy Attorney General’s office, there was not a 
career Associate Deputy Attorney General. Now there 
is. 

Q You testified earlier that in February, 

March, April, May, that period, 1993, you received 
numerous requests for information about the referral 
from the executive office, the U.S. Attorney’s 
office. I assume those were from Ms. Westbrook 
and/or Ms. Henneman; is that right? 

A That’s correct. 

Q Did either Ms. Westbrook or Ms. Henneman 

tell you during that time period why it was that they 
were contacting you to request information about the 
Madison referral? 

A I don’t recall. It could well have been. 

They might have just said this is open, we have a 

tracking sheet on it. It might have been a tickler 

102 

system. They might have had a conversation with the 
district. I don’t recall. 

Q Do you remember either Ms. Henneman or 
Ms. Westbrook mentioning to you that the executive 
office was receiving inquiries from the RTC in Kansas 
City or specifically from a woman named Jean Lewis? 

A I don’t think that they did. The reason I 
say that is because I got a phone call back in ’93, 
and the person said do you know that your name is in 
the Congressional record, and I said I don’t read the 
Congressional record, do you? And this person said 
yes, and they faxed me a copy. 

And there was my name and it was linked 
with Ms. Lewis and RTC and Donna Henneman, and it 
related some conversations. And 1 was pretty 
surprised by that. 1 to this day wonder what in the 
heck RTC was doing calling Donna Henneman and why in 
the world she was having anything to do with them. 

She is a secretary who handles some of 
these quasiethical issues like recusals and shouldn’t 
have had anything to do with referrals. Referrals 
went to the special counsel and they went to the 
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criminal division. There was an interagency bank 
fraud working group made up of RTC and all the other 
regulatory agencies and law enforcement and the 
Department of Justice that regularly met to discuss 
cases. 

For the life of me, I cannot figure out how 
she got in this or why she would have been. 

Q Did you ever ask Ms. Westbrook about that? 

A No, 1 didn’t. 1 didn’t, because none of 
this - that question didn’t come to my mind until 1 
found out about it. By then 1 had left and was back 
in Florida and Ms. Westbrook was gone to the 
Marshal’s service. 1 am still 1 guess out of some 
desire to just be accommodating or try to help people 
who call seeking help, but they had no business being 
involved in that. 

Q You yourself have experience as a high 
level official within the Executive Office for the 
United States Attorneys; is that correct? 

A If you want to call it high level. 1 have 
been the acting director and 1 have been the deputy 
director, yes. 
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Q Are you aware of other instances in which 
investigators from field offices have contacted the 
executive office to inquire about the status of 
criminal referrals they have made? 

A 1 never have known of one, no. 

Q If you had received — if you received a 
call as acting director or deputy director of the 
executive office from an investigator in a field 
office about a referral that that investigator had 
made or that investigator’s office had^made, would 
you view that as an appropriate inquiry? 

A I would have said call Allen Carver, here’s 
his phone number, he is the acting special counsel, 
because we don’t get involved in that. 

The only time the executive office would 
get involved, if the FBI headquarters or DEA or the 
Marshal’s service had a conflict with the U.S. 

Attorney, which happens from time to time, the 
executive office may try to referee the conflict 
initially and resolve it at that low a level before 
it had to go up to make a decision by the Deputy 
Attorney General who the U.S. Attorneys work for. 
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You might have been involved in something like that. 

The answer here was we don’t handle 
referrals, and I think just based on what I read in 
the Congressional record, I’m not sure Ms. Lewis ever 
knew the difference between a referral and a 
recusal. There are two separate things, and you look 
at recusals one way and referrals go to the criminal 
division. 

I don’t know what Ms. Henneman was doing 
being involved in that. 

Q You have also served as an acting United 
States Attorney; correct? 

A Twice. 

Q Once in Nevada and once in the Middle 
District of Florida? 

A Correct. 

Q In those positions, have you received 
inquiries from administrative agencies or 
investigators at administrative agencies regarding 
the status of criminal referrals that have been made 
from those agencies? 

A All the time. 
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Q So that’s not unusual? 

A No. You spend a good deal of your time 
brokering your resources in conjunction with the 
agencies. If they put lots of resources into the 
case, they would like you to concomitantly put the 
prosecution resources in, too. We don’t always 
agree. You spend a lot of time with those sorts of 
issues. 

Q Now, your memory is that Janet Reno was 
confirmed as Attorney General sometime in March 1993; 
is that correct? 

A Correct. 

Q And Mr. Heymann was confirmed as Deputy 
Attorney General sometime in, 1 think you said May or 
June of ’93? 

A I don’t recall. May sounds about right to 
me because he was confirmed not too far before I 
left. So that would have been about the end of May. 

Could have been the first part of June. I don’t 
really remember. 

Q Was there an acting Deputy Attorney General 
between the time of Ms. Reno’s confirmation and the 
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time of Mr. Heymann’s confirmation? 

A Not that Fm aware of. 

Q So during that time period from sometime in 
March until sometime the end of May 1993, was 
Ms. Reno the person who would have had final 
decisionmaking authority on recusals, similar to the 
way that Mr. Gersen did previous to that? 

A If there was not someone designated as the 
acting Deputy Attorney General or if there was not 
someone designated as the acting Associate Attorney 
General, then by necessity it would have to go up, 
not down, so it would have to be the Attorney 
General. 

To my knowledge, it was not delegated. No 
one was given the authority to do it. I wrote a 
letter to Ms. Reno when she first came in and sort of 
outlined who I was and why 1 was sitting down there. 

1 had met her in Miami when I was first assistant and 
she was the state’s attorney. 1 attached copies of 
the sorts of things I was handling and volunteered to 
handle them or do whatever she wanted, and 1 never 
heard back a word, until Mr. Heymann showed up, and 
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then we started operating again. 

Q Was there an acting Associate Attorney 
General during that interim time period? 

A I don’t believe there was, because there 
was nobody to act. We had acting Assistant Attorneys 
General but since the associate and deputy’s office 
were all political appointees with the exception of 
me - there was someone over in the associate’s 
office, but I can’t remember if he had any authority 
or what he did or didn’t do. 

Q Now, if I’m wrong about this, I apologize. 

I thought you testified earlier that at some point in 
February 1993 you had some conversation with someone 
in Mr. Gersen’ s office regarding the sending of a 
recusal package in the Madison case; is that correct? 

A That’s correct. 

Q Who was that? 

A I talked — I recall two conversations. 1 
believe one was with Mr. Gersen himself. It was very 
short. It was sort of don’t call us, we will call 
you. 

Q Was that before or after you sent the 
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recusal package? 

A I think it was before because my first 
inclination was this is ministerial, I will just get 
him to delegate this to me and I will take care of 
these deputizations and deportations. They are not 
policy issues. Someone has to sign the line. 

It was clear to me that wasn’t going to 
happen. He referred me then if I had questions or 
information that needed to be brought to his 
attention to call this guy, this young man who had 
worked for him as an administrative assistant or 
executive assistant or counsel to him when he was 
Assistant Attorney General in the civil division. I 
did have a conversation with that person. 

Q Was that second conversation before or 
after the recusal package was sent? 

A More than likely before, and I don't recall 
the gist of the conversation. As I recall, it was 
I’m sending this package, it is going through the 
criminal division, do you agree I ought to send it 
through the criminal division. 

Q The answer was? 
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A Yes, do it like you would have done it, 
send it to us. 

Q This person whose name unfortunately you 
can’t recall was a political appointee working for 
the acting Attorney General, Stuart Gersen? 

A I think he might have been a schedule C 
down in the civil division. If I saw the phone 
directory from back then, I could probably recognize 
his name. He was not a deputy Assistant Attorney 
General. He was a counsel or assistant to. My 
perception is that he was political because he left 
right about the same time Gersen did. 

Q In any event, whatever his official 
capacity was or his technical capacity, he was 
working in a political capacity for Mr. Gersen? 

A He was functioning as Mr. Gersen’s 
assistant for all of his titles. 

Q That person advised you that you should 
send the recusal package through the criminal 
division; correct? 

A 1 think it was an agreement. 1 said I have 
this package, it is a sensitive issue and I don’t 
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know whether or not — I told him what it was, but I 
explained — he didn’t know how these things were 
handled. 1 explained what we normally did. I think 
he just acquiesced and said fine, go ahead and do it 
the way you normally would, send it to us and that’s 
what I did. 

Q Do you know whether this assistant to 
Mr. Gersen consulted with Mr. Gersen before reaching 
what you have now described as an agreement with you 
about the recusal package? 

A I think he could have because I think we 
did it all in that conversation just in a few minutes 
or so. 

MR. KRAVITZ: Off the record. 

(Discussion off the record.) 

(Recess.) 

BY MR. KRAVITZ: 

Q Mr. Frazier, you testified that during the 
period of time, the several months leading up to 
Mr. Heymann’s confirmation as Deputy Attorney 
General, mail was not being routinely delivered or 

forwarded to the office of the Deputy Attorney 
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General, and that was the period in which you asked 
to have brought to you the Executive Secretariat 
daily summaries; correct? 

A That’s correct. 

Q I believe you also testified that you read 
those or reviewed those summaries every day except 
when you were not in town. 

A Correct. 

Q Do you know whether you were in town on 
March 19, 1993? 

A I can’t tell you now. There are some 
things I could refer to. I know that for the last 
five years the end of March, first part of April I 
was on two weeks active duty in Japan. 1 did that 
five years in a row right about that time frame. 

Also, depending on the day of the week it 
was, I might have been on leave in Florida. 

Q Just annual leave? 

A Right, or I could have been drilling at 
headquarters/Marine Corps where my billet was. It 
would be difficult to know if I was there that day or 
not. There wasn’t anything real important going on 
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that mandated my being there. 

Q So in other words, you were more likely 
than at other times in your career to be on leave? 

A Yes. 

Q If Mr. Keeney’s March 19, 1993 memo was 
routed anywhere through the Executive Secretariat, 
would the memo be reflected on the summary for March 
19th or for some later date? 

A It depends on when it went to Exec Sec. It 
either should have been on the 19th, maybe the day 
after. When they type their memo and date it, 
somebody has to be a courier and take it to Exec Sec 
where it is logged in. That process might take a 
day. I have no way of knowing. 

MR. KRAVITZ: Chip, do we have records from 
the Executive Secretariat? 

MR. GICALE: Is this on the record? 

MR. KRAVITZ: It can be on the record. 

MR. GICALE: Let’s go off the record. 

(Discussion off the record.) 

BY MR. KRAVITZ: 

Q Mr. Frazier, at some point shortly after 
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Mr. Heymann’s confirmation, mail and other documents 
again started flowing regularly into the Deputy 
Attorney General’s office; is that correct? 

A That’s correct. 

Q At that time, did the Deputy Attorney 
General’s office receive a pile or a group of 
documents or materials that had been held in some 
other location in the interim period while you were 
awaiting Mr. Heymann’s confirmation? 

A It is my assumption that that’s what 
happened because one day the lights came back on and 
my "in” basket was full. In other words, I got a 
whole stack of things. Mr. Margolis just sort of 
divided up the first group we got from Cindy Monaco 
and he said go through these and he went through some 
also. 

Q Did the stack that you received from 
Mr. Margolis include materials that were dated as far 
back as March 1993? 

A I don’t have any independent recollection 
of any dates. 

Q Did they include materials that were dated 
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before Mr. Heymann’s confirmation? 

A I assume they were. Well, I know that some 
were because I saw there was some correspondence to 
him before he was confirmed. It was before 
confirmation that he was getting letters. But I 
don’t recall any specific instances. I don’t even 
recall what else 1 saw besides the recusal package 
that Ms. Westbrook did. I had a lot of documents to 
go through, letters and pending actions and whatnot. 

For the most part, we just parceled them 
out where they should go and then I advised 
Mr. Margolis what I thought about them and he took 
them in to Mr. Heymann and they did whatever they did 
with them. 

Q Did you go through all the materials in the 
stack that Mr. Margolis gave you to deal with? 

A I’m sure I did. I don’t recall if 
Mr. Margolis gave it to me or if Ms. Monaco did. She 
was sort of functioning as Mr. Heymann’s executive 
assistant. 

Q Regardless of which particular person gave 
those materials to you, did you go through all of the 
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materials? 

A Yes. 

Q To your knowledge, did all of this set of 
materials that arrived shortly after Mr. Heymann’s 
confirmation get reviewed by someone within the 
office of the Deputy Attorney General? 

A To my knowledge, yes. We were making 
efforts to do that when I left. 

Q To your knowledge, no one came across the 
March 19, 1993 memo from Mr. Keeney relating to the 
criminal referral in the Madison case? 

A I would say no, because the only copy that 
you have has the Westbrook note on it, and I know how 
that was generated, and it has my handwriting on it. 

I would assume that if there was another one, that 
would have been provided and I would have seen it by 
now throughout this whole evolution. 

Q And the copy that you just referred to with 
the Westbrook note and your own handwriting was not 
among these materials that arrived in the Deputy 
Attorney General’s office shortly after Heymann’s 
confirmation; correct? 
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A It was, but it is my belief that it came 
independently at the same time. It came up from 
Ms. Westbrook, maybe Ms. Henneman. I would even bet 
she hand-delivered it. It should have gone through 
Exec Sec. 

I should make this point about Exec Sec. 

Things should have gone through them, but the 
Assistant Attorney General of the criminal division 
is right downstairs directly below the deputy who is 
right below the Attorney General. There is even an 
elevator that runs between the AG and the Deputy 
Attorney General. A lot of things went up and down 
that corridor that didn’t go out through the Exec Sec 
because nobody is going to tell the deputy or the 
Attorney General you have to control that through 
Exec Sec. Maybe their correspondence person would 
say that. But things got passed up and down that 
didn’t go through the control. They should have, but 
they didn’t always. 

Q So, is it your belief then that based on 
all you have seen, read and heard, that Mr. Keeney’s 
March 19, 1993 memo simply did not go through the 
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Exec Sec? 

A I have to assume that it didn’t, because it 
would have been controlled. You notice the history 
data sheet, it says "back through." It is supposed 
to have gone back through Exec Sec. It is in there. 

Q It doesn’t appear to have gone through. 

A Apparently, it didn’t. 1 don’t know why. 

It just didn’t. 

Q Now, in June of 1993, after the criminal 
referral and the Keeney memo were brought to your 
attention by officials in the Executive Office for 
U.S. Attorneys, you had a discussion with Mr. Keeney 
about the recusal issue; is that right? 

A I don’t think -- I don’t know if I had a 
discussion with him or not. 1 have a like 
through-a-glass-darkly memory of a discussion, and I 
can’t remember what the substance of it was at all. 

But I can’t say for sure that I did have a 
conversation with Mr. Keeney about it. 

We talked with great regularity during that 
period of time because 1 would see something and I 
would make sure that he knew about it, because things 
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were just — the routing wasn’t real good because it 
was coming in addressed to somebody who is gone or 
coming in to a new person and we didn’t know who that 
person was. We made efforts to keep the people in 
the department informed of things that happened to 
make sure that it got handled and it wouldn’t just 
fall through the cracks. 

Q I think you testified earlier that at some 
point you and Mr. Keeney spoke with each other and 
agreed that if there was no case ~ 

A That was Mr. Margolis. 

Q I apologize for that then. 

You spoke with Mr. Margolis about this 

when? 

A It would have been in conjunction with the 
note. You have seen the exhibit that has his note to 
me. It would have been after I got that back. I 
sent it to him when I got it in. He put the note on 
there, "talk to me about it," and it has a date and 
we talked about it. 

Q So you got it from Ms. Westbrook on June 8, 
1993. I’m referring to document 006675, which is a 
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June 8, 1993 memo from Ms. Westbrook to Douglas 
Frazier. 

A That’s it. 

Q You got it from Ms. Westbrook on June 8, 

1993? 

A They sent it up that day. I might have got 
it the next day. It says "received 6/9/93," so I’m 
assuming that is when it came into the deputy’s 
office. 

Q You sent it to Mr. Margolis and got the 
note back from Mr. Margolis on June 9, 1993? 

A Correct. I probably talked to him that 
same day about it. 

Q It was at that time that you and 
Mr. Margolis agreed that if there was no case, then 
the recusal issue was moot? 

A 1 went in to see him, he said what is going 
on. I told him that this thing had been languishing 
for over - he asked me had I read the package from 
the criminal division. I hadn’t read it thoroughly, 
but I said yes, I read the recommendation and it 
looks like it is a declination and they must have 
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talked to the district. 

Now, in hindsight, he said to me, you 
haven’t read this closely enough because it is not 
quite as strong as you think it is. 

Q What is not quite as strong? 

A The declination. And it does contain what 
I call some weasel words. 

Q To your knowledge, was Mr. Margolis 
referring to — strike that. 

When Mr. Margolis said this is not quite as 
strong a declination as you apparently think, was he 
referring to the criminal division memo or to one or 
more of the letters from Mr. Banks? 

A I’m certain he was referring to the 
criminal division’s memo and the cover memo signed by 
Erganson. And now when I think about it, it was one 
of those times where we were talking about the same 
thing, but didn’t quite connect. I was thinking 
about the cover letter from Mr. Erganson. I think 
Mr. Margolis had read that declination much more 
closely than 1 had. I read the recommendation and 

that sort of ended it for me. I didn’t go about 
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second guessing the criminal division in those kinds 
of things; that is not my job. 

We talked about the wording, and I recall 
that we talked a little bit about -- it was sort of 
standard procedure. The day that the criminal 
division of the Department of Justice is just 
absolutely black and white about something I will be 
shocked and amazed. It gave room for — it says we 
would not — it says we wouldn’t not disagree if you 
decided to decline based on this memo. It leaves 
room for — they are not flat out saying we believe 
it is a declination. 

They are saying we wouldn’t disagiee with 
the U.S. Attorney if he decided. It is a polite way 
of deferring to the U.S. Attorney and not being 
responsible is how I would describe it. It is also 
the way those things are normally written. 

Q It is a polite way of deferring while also 
making your opinion known? 

A It could be a way of deferring because you 
don’t want to be at odds or that you don’t want to be 
accountable. I don’t know what was behind this. I 
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didn’t read it closely enough. I think he was 
talking more about — 1 think he read what they 
looked at and I hadn’t. 

Q You think Mr. Margolis read the referral? 

A No. I think he read the memorandum. 

Q From the criminal division. 

A I think he read the scope of it. He had 
come from being a Deputy Assistant Attorney General 
in the criminal division while not on the fraud side 
at all. He might have been used to that standard 
type of form. He probably read the scope of the 
review. I was not familiar with seeing those. Today 
I would read the scope of the review as well as the 
recommendation. 

Q By "scope of review,” you are referring to 
the fact that the fraud section attorney reviewed the 
referral but not the exhibits; is that right? 

A Correct. Like I said, I was under the 
assumption, and now the wrongful assumption, that 
there was contact between the district and the 
criminal division. 

Q As an acting United States Attorney either 
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in Nevada or the Middle District of Florida, have you 
ever declined a criminal referral without reading all 
of the exhibits attached to the referral? 

A Me? 

Q Yes. 

A It is possible if the section in my office 
who handled it had. As U.S. Attorney, you have lots 
of things. You are not going to go reinvent the 
wheel and do everything your assistants do if you 
trust them. On very sensitive cases, and I did 
handle one, we declined a criminal case and entered 
into a civil forfeiture with Blue Cross/Blue Shield 
in Florida to the tune of $10 million in connection 
with the civil division of the department. 

There was some trepidation in me declining 
that criminal case, because I was not — I came into 
it late and didn’t have time and was very uneasy and 
I read everything I could get my hands on at the 
time. Most of the time you are going to trust the 
people you are working with because you believe 
them. 

I found — 1 find it strange that you would 
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decline a case or recommend a declination or say 
there is no need for investigation based upon that 
referral. But I didn’t do those as a matter of 
course. I don’t know what the criminal division did 
as a matter of course. Maybe that’s how they did 
business. 

Had it been me or if they had worked for 
me, they would have looked at the information. You 
wouldn’t just do it that way. It surprises me. 

Maybe they had so many that that’s how they did 
them. 1 don’t know. 

For the life of me, you are depending on 
sort of a filling out of a standard form to decide 
whether or not you want to investigate without 
looking at the underlying documentation supplied by 
the agency. You sort of do the agency a disservice 
if you don’t look at what they have made the efforts 
to get. I would assume some of it -- maybe it didn’t 
come from subpoena. 1 don’t know. 

Mr. Banks said at least we ought to send 
the FBI out and do a couple 302s here for crying out 
loud. How in the world would you recommend declining 
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a case that has this sort of sensitivity without at 
least making some inquiries to determine some of the 
veracity to support your decision? 

Q Were you - did you have a copy of 
Mr. Banks’s January 27, 1993 letter? 

A It went through me because it was 
attached. I’m sure 1 read it quickly. 1 know 1 
discussed what was in it with Ms. Westbrook on one 
occasion at least. 

Q When was that? 

A It would have been when we were discussing 
putting this package and sending it up for recusal 
decision. 

Q That would have been — 

A It was the discussion 1 testified about 
earlier. While it didn’t quite say 1 am requesting 
recusal, it said enough that there probably should 
have been some action. 

Q This was in late January, early February 
1993; is that right? 

A It should have been. 

Q At any time after that point and up until 
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the point in June when Mr. Margolis sent the memo out 
to U.S. Attorney’s office in Little Rock, did you 
suggest to anyone that any interviews ought to be 
conducted by the FBI and any 302s be completed? 

A No. 

Q When Mr. Margolis suggested to you that it 
was his opinion that a memo ought to be sent to the 
U.S. Attorney’s office in Little Rock in June 1993 
indicating that recusal was moot because there was no 
case to be investigated, did you suggest that that 
was premature and that the FBI ought to conduct 
interviews and complete 302 forms? 

A No, I didn’t. Like 1 said earlier, until 
some time this year, I was under the assumption that 
there were contacts between the criminal division and 
the U.S. Attorney’s office and that more than just 
looking at that referral had been done. That was my 
oversight in reading that memo. 

But then again, I was now just there for a 
while to help Mr. Heymann. There was not a policy or 
decisionmaker. I wouldn’t have viewed it as my 
responsibility to disagree with the criminal 
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division. They handle the investigative part of 
this. The deputy’s office was just looking at the 
recusal. 

It is hard to explain, but you don’t create 
work for yourself. There are plenty of things you 
could go meddle in that are not your responsibility. 

Q To your knowledge, did Mr. Margolis have a 
copy of Mr. Banks’s January 27, 1993 letter as of 
June 1993? 

A I don’t know if it was in the package that 
Deborah put back together or not. If it was, he 
would have had the opportunity to see it. 

Mr. Banks was gone by then, so I don’t know 
if Mr. Margolis looked or read that or what he would 
have done. 

(DOJ Exhibit 006675 identified.) 

BY MR. KRAVITZ: 

Q Let me show you a package that begins on 
page 006675 and goes through — the Bates numbers 
really get messed up, but it goes through at least 
006700. I think you don’t need to get anywhere near 
that far to find the January 27th, 1993 letter from 
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Mr. Banks. 

(Witness examined the document.) 

A Even if it is here, 1 haven’t found it 
yet. It is in this particular bunch of documents as 
well as a letter to the SAC in Little Rock and the 
FBI and some other stuff. 1 don’t know that all of 
this was put together in a package. 

Q For Mr. Margolis. 

A For Mr. Margolis. The reconstituted 

package, 1 can’t say all of this was attached. 1 
just don’t recall. I don’t remember. 

Q We just need to ask him about that. 

A Once you get to the criminal division’s 
memo, that’s as deep in there as we would have gone. 

That was what would help make a decision. 

Q You saw the memo that Mr. Margolis sent out 
to the Eastern District of Arkansas, the U.S. 

Attorney’s office? 

A 1 think I helped write it. I may have 
drafted it and he made corrections to it. We also 
left in that document if the district had more 
information or disagreed, this should have come right 
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back saying no, wait a minute; that was the fail safe 
in this. I don’t need to worry about the criminal 
division decisionmaking because the district is also 
going to be engaged in looking at this. Between the 
two of them, if there is disagreement, then we have 
something we need to resolve. 

Q This is the memo or a memo that cannot be 
found as far as you know; is that right? 

A That’s kind of murky. I have been told by 
people who I believe have it that they don’t have 
it. 1 don’t know if it is just because they haven’t 
found it in all of the documents that they got. 

There could just be a miscommunication. 

Q Who are those people? 

A Well, you told me 1 couldn’t — 

MR. GICALE: Off the record. 

MR. KRAV1TZ: We don’t need to go off the 

record. 

MR. SGRO: Can I consult with him a 

second? 

MR. KRAVITZ: Sure. 

(Counsel conferred with the witness.) 
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MR. SGRO: You can answer the question. 

BY MR. KRAVITZ: 

Q Let me phrase the question this way. Who 
is it who has told you that he or she does not have a 
copy of the June memo from Margolis to the U.S. 
Attorney’s office in Arkansas while you believe that 
he or she does in fact have a copy? 

A This is the best way to answer that. The 
first assistant in Little Rock, Mr. Johnson, told me 
in a conference that I attended back in the end of 
August, I asked him had he ever seen that memo. 

Q This is August ’93? 

A Of this summer, ’94. 

Q ’95. 

A Yes. I asked had he ever seen that memo, 
and he said yes, he had. 1 said was it supplied to 
those requesting information from the special 
counsel’s office. He said yes, I know it was in that 
group of documents. 

The reason I asked him had he seen it was 
because I had been told by either one of the 
investigators or one of the attorneys for the special 
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counsel that they didn’t have a copy of that 
particular document. 

Q Is there anyone else who you believe has a 
copy but who has told you that he does not have a 
copy? 

A No. I don’t know what happened or how it 
got routed. Like 1 said, I left from there, and 1 
don’t know who signed it. I don’t know if 
Mr. Heymann signed it or Mr. Margolis signed it. I 
don’t know what happened to it. I thought perhaps 
since I was told that they didn’t have a copy at 
special counsel that it didn’t ever get sent for some 
reason. 

That’s why 1 asked because we happened to 
be in this conference together. I asked him if he 
had seen it. He said yes, he had. 

Q Had you ever asked Mr. Margolis whether it 
was ever sent? 

A Yes. 

Q What did you learn from him? 

A I think he told me he doesn’t remember. 

Q Have you ever asked Mr. Heymann whether the 
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memo was sent? 
A No. 
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Q Have you had any discussions with anyone 
about whether the memo was sent from the Deputy 
Attorney General’s office to the U.S. Attorney’s 
office in the Eastern District of Arkansas? 

A Other than Mr. Margolis and Mr. Johnson, 
no. 

Q For whose signature did you draft the memo? 

A I don’t recall. 

Q And your best recollection of what the memo 
said is what? At least in the last draft of it that 
you saw. 

A It said, to paraphrase, that attached or 
enclosed is a review of the case done by the criminal 
division. Based upon the criminal division’s 
determination that there doesn’t appear to be 
sufficient information to warrant an investigation, 
we believe that a recusal is not necessary at this 
time. If you have further information or if you 
disagree, please feel free to reraise this issue with 

us and we will take another look at it, but it 
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appears to be moot. 

Q The recusal issue appears to be moot? 

A Yes. It was like a page, as I recall, 
maybe a little more. It had a little more to it. It 
gave them some leeway if they didn’t agree. 

Q Your expectation was that after receiving 
this memo from the Deputy Attorney General’s office, 
the Eastern District of Arkansas, the U.S. Attorney’s 
office in the Eastern District of Arkansas would 
issue a declination letter unless it had additional 
information? 

A They would either issue a declination 
letter or disagree, yes. 

Q Disagree — 

A Disagree that a declination was appropriate 

or that they still needed to be recused because there 
was going to be something ongoing or maybe something 
happened in the interim. The dates were so far apart 
from June, from March 19th or whatever the date was 
that Keeney dated that thing that something else 
might have happened, and 1 didn’t know but — 1 know 
there was a subsequent referral that was made because 
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I read about it in the newspapers. 

Q Now, it was your position throughout this 
entire process that the office — that the United 
States Attorney’s office in the Eastern District of 
Arkansas should be recused from this Madison criminal 
referral regardless of who actually was in the 
position of United States Attorney; is that correct? 

A That still is my opinion, yes. 

Q Why is it that you sent -- why was it that 
you sent the referral back to Little Rock or agreed 
that the referral should be sent back to Little Rock 
in June of 1993 for the purpose of a declination 
letter? 

A The referral or the recusal? 

Q The recusal package back to -- strike that. 

Why was it that you thought that it was 
better for the U.S. Attorney’s office in Little Rock 
to issue the declination letter than it would be for 
the U.S. Attorney’s office in Little Rock to recuse 
itself and then have the Justice Department in 
Washington issue the declination? 

A Because they had the memorandum from the 
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criminal division. Had there not been that memo from 
the criminal division that constituted a separate 
sort of review, what you suggest probably would have 
been the best way to do it. 

Q Isn’t a declination of a criminal referral 
an action on the criminal referral? 

A Yes, it is. 

Q Isn’t it best if any action not be taken on 
a criminal referral by an official who has a conflict 
of interest? 

A Yes. Mr. Banks was gone. The career 
person was the interim. What you say has a lot of 
merit. In hindsight, maybe it would have been better 
to do that. 

Like I said, with the criminal division’s 
detailed memo, it is different than if they were just 
going to decline it themselves. They were going to 
rely on somebody else’s review. That person is who 
would have been saying you can decline. 

What you said, if you were going to handle 
this very neatly and go by the numbers, is a more 
correct way to have done it. Actually, I didn’t 
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think of it that way until you just said that. It 
really didn’t occur to me that way. 

Q Other than your participation in the 
preparation of this memo from the Deputy Attorney 
General’s office out to Little Rock in June of 1993 
did you participate in any conversations or 
decisionmaking with regard to the criminal referrals, 
any of the criminal referrals in the Madison case 
that you haven’t told us about? 

A No. The only thing 1 handled was this 
recusal. 

Q You testified that to the best of your 
memory you never spoke with Webster Hubbell about 
this criminal referral? 

A Not to the best of my memory. 1 know 
absolutely unequivocally I never spoke to Webster 
Hubbell about this referral because 1 only had one 
conversation with Mr. Hubbell ever about anything, 
and that had to do when he brought in Catherine 
Landreth who was being vetted to be U.S. Attorney in 
Nevada and turned her over to me because she wanted 
to meet me because 1 had been her predecessor. 1 
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don’t think Webster Hubbell knows who in the heck 1 
am. 

Q To the best of your knowledge, did 
Mr. Hubbell have any involvement in any way with the 
Justice Department’s handling of any of the criminal 
referrals in the Madison case? 

A I would have no idea. 

Q But you know of no involvement by 
Mr. Hubbell; is that right? 

A 1 wouldn’t have known of any. I have no 
knowledge of any, nor would 1 have. 

Q Do you know of any influence that any 
political appointees at the Department of Justice had 
on the way that the Justice Department handled the 
criminal referral between January 20, 1993 and the 
time in June when the Deputy Attorney General’s 
office sent the memo back out to Little Rock? 

A 1 don’t know. 

Q You don’t know of any influence that any 
political appointee had on the handling during that 
time period? 

A Except for the conversation with 
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Mr. Margolis and with the conversations with 
Ms. Westbrook, I never talked to anybody else about 
it that I recall, and I don’t have any knowledge 
about it either happening or not happening. 

Q To your knowledge, did any official in the 
Department of Justice instruct anyone to slow down or 
delay the handling of the criminal referral during 
the first six months of 1993? 

A Not to my knowledge. 

Q To your knowledge, did anyone anywhere, 
whether inside or outside the Department of Justice 
during that six-month period, first six months of 
1993, instruct anyone to delay the handling of the 
criminal referral in the Madison case? 

A Not to my knowledge. 

Q Is it your sense that the delays in the 
handling of that first criminal referral in the 
Madison case occurred principally as a result of the 
lack of decisionmakers and the confusion that reigned 
in the Department of Justice during the first six 
months of 1993? 

A You are mixing the two again. The recusal, 
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I don’t know. It is very possible that it was 
just — that it just sat somewhere and waited. I 
don’t know what happened with the referral or what 
was going on with the referral. I have no knowledge 
of what was being done or not done with it or who had 
cognizance over it or who knew about it. So 1 don’t 
know. 

(DOJ Exhibits 006688 and 006689 
identified.) 

BY MR. KRAVITZ: 

Q I’m going to show you what has been marked 
as Exhibit Number 006688 and 006689, a two-page 
letter dated October 16, 1992 with an indication that 
it was dictated on October 14, ’92 from Charles 
Banks, U.S. Attorney in the Eastern District of 
Arkansas to Mr. Don Pettus, special agent in charge 
of the FBI in Little Rock. 

Have you seen that letter before? 

A I’m sure I have. 

Q Was that letter included in the recusal 
package that you put together in February of 1993? 

A I don’t know. I don’t think so. It 
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wouldn’t have been — in hindsight, the way you would 
operate, this wouldn’t have been relevant to the 
recusal. All you would have had was Mr. Banks’ 
synopsis of why he felt he should be recused and then 
the legal counsel and EOUSA’s recommendation. You 
wouldn’t need this. 

Q You mean because Mr. Banks didn’t deal with 
the issue of recusal in that letter? 

A This is an agent from Banks to Pettus. 

This came from one of the urgent reports. Unless he 
attached it to his letter as supporting 
documentation, then it would not have probably gone 
up as part of the package. I can’t say that it 
wasn’t attached. 1 don’t know. I don’t recall. 

(DOJ Exhibit 006686 identified.) 

BY MR. KRAVITZ: 

Q Let me direct your attention to page 
006686, which is the first page of a two-page letter 
dated January 27, 1993 from Mr. Banks to Donna 
Henneman at the Executive Office for U.S. Attorneys 
regarding the RTC referral C004. 

And it begins: "Dear Ms. Henneman, this is 
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a follow-up to my letter of October 16, 1992 which I 
believe was previously sent to you. If not, a copy 
is enclosed." 

Let me show that to you and see if that 
refreshes your memory as to whether the October 16th 
letter would have been attached to the January 27th 
letter and therefore part of your package? 

A It may have been. I don’t recall. That 
really had no bearing on the issue of recusal. Once 
1 got past this, 1 believe this office has a conflict 
of interest, that’s all 1 was interested in. 

Actually, I felt like I caused this letter to be 
generated. Maybe I didn’t. 

Q The January 27th letter? 

A Yes. Maybe Mr. Banks did this. I remember 
having a conversation with Ms. Westbrook saying he 
needs to request a recusal if he is concerned and 
give us a package so we can get it done. So 1 don’t 
know if that letter to Pettus was attached. 1 don’t 
recall ever reading that letter to Pettus. 1 may 
have seen that there was a letter there, but I 
probably didn’t read it. To me it was apparent that 
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that office ought to be recused. 

This was not a hard decision, in my 
opinion. That’s what I would have recommended 
strongly. I didn’t have to spend a lot of time 
looking at the documentation. All I wanted was a 
package that I could get staffed through so we could 
get this thing handled and done. 1 felt that office 
ought to be off the hook. It was a bad place for 
them to be. 

MR. KRAV1TZ: Thanks. That’s all 1 have. 

EXAMINATION 

BY MR. GICALE: 

Q You indicated that you did not know what 
was happening with respect to the criminal referral. 

There was a two-part question. You said you knew 
what was happening with respect to recusal, you 
weren’t sure what the reasons for the delay were; 
correct? 

A I knew that I had sent the recusal. I knew 
that I had sent it to Gersen via Mr. Keeney. 1 
didn’t know where it went. 

Q You did not know what was causing the delay 
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in that decisionmaking? 

A No. I had assumptions, but they probably 
weren’t correct. I assumed that it was in the 
criminal division and they were having a hard time 
figuring out who was going to get involved in this 
thing. That turns out to have been incorrect because 
they wrote a memo on the 19th of March and the 
thing — and there was a declination recommendation. 

Q The other thing you said was that you did 
not know what was happening with respect to the 
criminal referral when asked. 

A Correct. I had no idea what was going on 
with the referral. 

Q But was it your impression that Banks’s 
office was waiting for a decision on this recusal 
issue before they were prepared to move ahead on the 
referral? 

A Yes. Well, I don’t know that 1 thought of 
it that way. I knew that I thought the thing should 
be taken from the district. I knew Mr. Banks was 
gone, and he was the Republican U.S. Attorney. 

This plays both ways. During the time of 
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the election, for a Republican United States Attorney 
to have announced that he was investigating the 
candidate for the presidency has all sorts of 
implications, the politics of the thing. 

As he is lame duck, maybe the same thing. 

I also recognized that the new U.S. Attorney was 
going to be Democratic and from Arkansas and 
therefore it also has another set of political 
ramifications. 1 was assuming that the department 
through the special counsel, the interagency bank 
fraud working group and the criminal division, was 
involved in this case and was doing something with 
it, consulting with the district. 

It just didn’t occur to me that what 
happened happened. I wasn’t smart enough to figure 
out that that was going on. 

I thought that there was contact between 
the criminal division and the district. I looked at 
it this way. Since there was nothing going on when 
Banks wrote his letter, it would have been early on 
in the whole thing. If they were still involved, 
they would have been looking with documents and maybe 
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working with the RTC to issue some subpoenas. 

Q That’s what you thought at the time. 

A Yes. 

Q Now having looked at the paperwork — 

A That wasn’t going on. 

Q And - 

A Evidently nothing was going on. 

Q Would it be your position based on your 
review of this and your experience as to what was 
going on then that it was awaiting the decisionmaking 
and the recusal? They were awaiting the decision on 
the recusal? 

A I don’t know what they were doing. I don’t 
know if Ms. Westbrook had contact with the district 
and they were asking her what was happening. 1 am 
now aware that RTC was asking Ms. Henneman. But 1 
don’t know. 

My point, when Mr. Gersen basically told me 
don’t call us, we will call you, it was readily 
apparent to me what my role was going to be. 1 was 
going to sit around and wait for a new Deputy 
Attorney General to come and tell me to go home. 1 
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had written a letter to Ms. Reno and had gotten no 
response and really that didn’t surprise me. They 
were really very, very busy. 

I didn’t view it as my responsibility when 
the criminal division was aware of this and had an 
acting special counsel and had a fraud section and 
was in on the bank fraud working group and should 
have been talking to the regulators. I didn’t view 
as my responsibility to make a decision one way or 
the other or to wonder about it. 

When Ms. Westbrook would ask me where it 
is, I said I don’t have a clue, ask Mr. Moscato, he 
goes to the meetings with the Attorney General. 1 
don’t. 

Q Who was the acting special counsel? 

A Allen Carver, I believe. 

Q He took over from Raphaelson? 

A That was my understanding. I know that 
because I asked Mr. Raphaelson the last day he was at 
the department who was going to be the special 
counsel and he said Allen is going to handle that 
stuff. 
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Q Now, to go back to your conversation with 
Mr. Margolis when you discussed the memorandum. Once 
again in June, you said that Margolis said something 
to the - said something like this memorandum from 
the criminal division is not quite as strong a 
declination as you think it is. 

A He probably said it in not quite those 
polite terms. It probably was something like it is 
not as clear as you think it is, and I probably said 
something like you mean they weaseled on the thing, 
and he probably said yes. That’s how the 
conversation would have gone. 

In hindsight, you would have to ask 
Mr. Margolis because I don’t think I have ever asked 
him that question. He was looking at it from one 
perspective and I was looking at it from another and 
we were not in synch on that particular issue. 

I think that he looked at the recusal 
package closer, the declination memo more closely 
than I did. 1 was looking at Keeney’s famous we 
wouldn’t disagree if the U.S. Attorney wanted to 
decline paragraph. 
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So, I don’t know. 

Q How long was your conversation with 
Margolis on this? 

A Maybe 90 seconds. We both — it was one of 
those things that we both had come to the same 
conclusion that it is moot; if there is no case, 
there is no need for recusal. Now it has been 
pointed out that wouldn’t it have been better — and 
I agree it would have been better to have done it 
differently now that I think of it. We didn’t think 
of it at the time. There was lots going on, lots of 
correspondence to catch up on. I was sort of at a 
blind spot. If there is no case, no need to be 
recused. 


149 


Q Your recommendation to him was based on 
certain assumptions with respect to the work that you 
thought had been done? 

A Yes. It was based on the assumption the 
criminal division was correct, there was insufficient 
information for investigation. 

Q And had some contact with the district? 

A That was — I don’t know if Mr. Margolis 
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thought that or not. I recall as part of the 
conversation I said something to the effect that 
obviously they must have been talking to the 
district. I don’t know if David heard it or 
responded in any way. That was my assumption, which 
evidently was incorrect. 

Q You mentioned the name Cindy Monaco who 
came in with Mr. Margolis? 

A Cynthia Monaco, yes. 

Q Would she have been the one that suddenly 
appeared with Mr. Heymann and Margolis with this big 
stack of documents? 

A Mr. Margolis came after Mr. Heymann 
arrived. Cynthia Monaco came with Mr. Heymann from 
day 1 as I recall. She had been clerking for a court 
of appeals judge in New York and had worked for him 
at Harvard law school. She came with him right from 
the very beginning because she had functioned as an 
assistant at Harvard for some period of time as a law 
student. She came with him to be his executive 
assistant, to handle correspondence and phone calls 
and scheduling and all that sort of thing from the 
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very beginning. 

Q My purpose — 

A David didn’t come ~ it was pretty close in 
time to Mr. Heymann’s arrival before he came 
upstairs. She was there first. 

Q Would she have been the one that would have 
received this big stack of information and letters in 
the beginning when Mr. Heymann came in the office and 
therefore the one who could tell us where this 
information had been sitting prior to that time? 

A I think so, because her office was next to 
mine and she had just tons of stuff. But by then we 
also had some support people back in the deputy’s 
office who had been in the deputy’s office, 
secretaries who knew how to route certain things. It 
may have come from Exec Sec in four boxes and they 
may have said, okay, boys, go back the work, and 
given stuff to me and David as it arrived because we 
would screen things. 

It occurs to me Ms. Monaco and Mr. Heymann 
were looking mostly at the early mail especially 
early on because he was having a hands-off thing on 
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the deputy’s office because he wasn’t confirmed. He 
was just nominated. 

So, I don’t know how I got what I got or 
where it came from. 1 know that there is a deputy 
and all of a sudden we had correspondence again. 

Q Are there other secretaries or principal 
secretaries in that area that would know about that? 

A There were several. I don’t know who is 
still up there. There was my secretary. 

Q What was her name? 

A You are going to ask me that and I am going 
to feel like an idiot. She is not there anymore. 

She went to another agency. Boy. That is bad. 

Betty White was there. 

My other secretary -- there was two. One 
was named Evelyn. Evelyn went upstairs to the AG’s 
office. She is still there. There was a woman in 
JMD that was out front. I mean out in the main 
entrance to where the deputy’s office was. 

I cannot recall those three ladies’ names 
right now. They were there when Mr. Heymann came 
in. One was kind of the office manager. She would 
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be the one to ask. 1 can’t recall her name. She may 
be up in the AG’s office. 

Q I just would ask if you could find out the 
names of those people and give them to chip. 

THE WITNESS: Is it okay if I give it to 

you? 

MR. SGRO: Sure. 

THE WITNESS: It is bad not to remember the 
names. It has been water under the dam. 

MR. GICALE: I have nothing further. 

MR. KRAVITZ: Thank you. 

(Whereupon, at 1:00 p.m., the deposition 
was concluded.) 


639 


CERTIFICATE OF NOTARY PUBLIC & REPORTER 


154 


I, BRENDA M. SMONSKEY, the officer before whom the 
foregoing deposition was taken, do hereby certify that the 
witness whose testimony appears in the foregoing deposition 
was duly sworn; that the testimony of said witness was 
taken in shorthand and thereafter reduced to typewriting by 
me or under my direction; that said deposition is a true 
record of the testimony given by said witness; that I am 
neither counsel for, related to, nor employed by any of the 
parties to the action in which this deposition was taken; 
and, further, that I am not a relative or employee of any 
attorney or counsel employed by the parties hereto, nor 
financially or otherwise interested in the outcome of this 
action. 



My Commission Expires 
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U.S. Department of Justice 

Office of the Deputy Attorney General 


Washington, D.C. 20530 


October 11, 1995 


Mr. Robert Giuffra, Chief Counsel 

Mr. Lance Cole, Democratic Deputy Special Counsel 
Committee on Banking, Housing, and Urban Affairs 
United States Senate 
Washington, D.C. 20510-6075 

Dear Messrs. Giuffra and Cole: 

Pursuant to your request, enclosed is the deposition 
transcript for Doug Frazier dated September 18, 1995. Mr. 

Frazier was deposed by the House Committee on Banking and 
Financial Services as part of that Committee's investigation into 
Madison Guaranty Savings and Loan and related matters. 

Please note that the enclosed transcript was received by the 
Department on October 11, 1995, at approximately 11:00 a.m. and 
has not yet been review by Mr. Frazier for accuracy. The 
Department is producing this transcript prior to Mr. Frazier's 
review because of the Committee's request to have this transcript 
immediately. 

If you have any questions, do not hesitate to contact me. 


Sincerely, 



Deputy Attorney General 


cc: Stephen Kubiatowski 
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WHEREUPON, 

DOUGLAS FRAZIE^X 

a wijzfiess in the above-entitled matter, w^s called as a 

and^h^ving been f irst dulry^sworn or'af firmed to tell 
whole truth, and nothing x tmt the. truth, was 
testify as follows: 

fternoon, Mr. Frazier. My name i'^ Tom Clark. 
Counsel to the Committee on Banking and Financial 
Services. I appreciate your coming here today,! especially 
since you came in from out of town. The record should reflect 
that Angie Garcia, the Minority staff, is not present. 

\has apprised us that she will not be attend! 

\ As you know, the committee is investl 
andL resolution of Madison Guaranty 
and related matters including the] 
of Madison Guaranty. Most of my questions will be related to 
that area. After I've -- excuse me. I will have some 
questions for you and I will probably show you some 
documents. After I finish, if he cares to, Mr. Sgro, on 
behalf of the Department, may ask you some questions. 

This deposition is not governed by the\ Federal Rules of 
Jivil Procedure, but objections may be madQ \or the record. 

If an objection is made, the question - wiTl^ either be 
withdrawn, recast or allowed to stand in the discretion of the 
35 Lionets . Tt there irs an In 5 true Lion not to answer a 
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istruction 
to proceed or if 
*s instructions 
gverT the commT 
we haven't gotten 
xpect we will take 
t you feel you want to take 
don't understand my question. 



cl lowed 



will determine if 
must be called to 
the spirit of 
ivoid reaching 
point yet . 

V if at any 
say\so. If you 
will rephrase 


\ 


A Okay. 

Q Okay. The first thing I wane to show yyu is a 
document that to my understanding — it was provided by the 
Department. It is my understanding it was culled from your 
employment records and we will mark it>dr identification as 


DNF^kNind I’d ask you to just b riefly review it> nd tell me 
if there are any changes that you would like to make to it. 

A I reviewed this one day last week; a copy was faxed 


to me from the executive office for U.S. attorneys, and I hav€ 
reviewed it. It is basically just my biography, with a few 
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Q At various times^ yoiT^have worked within the 
executive office for U.S. attorneys? 

Yes, I have. 

Q An^<ranyou just descriTbe^the different positions 
you have/held within that office and the\iasks ^hat you have 
/been /esponsible for in the various positions. 

A In August of 1990, I came up to Washington on detail 
to/ work in the new area of the executive office tHat was 

first pets on 


called Priority Programs and I was the fi 


person to work in 


> the Priority Programs. The Priority Programs tbaml was 

established and was a part of the evaluation and review staff 

\ \ / / 

\of \the executive office for U.S. attorneys, and i/ts purpose at 

that\ time was to assist the Department in the savings and loan 


bank fraud crisis that was ongoing in^J^hd form o'^Jielping to 
colle>r^\pf ormation that could be j^rovided to Congr ess and to 
the field and to act in a liaison capacity between the field, 
the Department leadership and entities that wanted or 
requested information from us, "us" meaning the Department of 
Justice or the U.S. attorneys. 

Q Was it -- was that position merely an 
‘information-gathering position or was it also a position from 

inqi Seminars? 


tiich you gave advice or conducted traini 


.ng, semi 

J. \ 

:tion be 


“BdthT The - major focus and runction became 
information collection, but at the beginning, the Special 
Cpt nisel" for for F i nancl - ai -- Tns ti tution ~ P raud, the 
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first one was Jirm^TTIchmond ,^whtr~'-h 4 d been United States 
attornev^rfi the Northern District of fhdiana, and he had no 
staff/ and his successor, Ira Raphaelson, nad no staff, so 
myself and Ka 


Kahoe served as~5^t4ff to the\Special 
unsel./'So we did have some role in developing training. We 


had spine role in giving some advice to the Special Counsel, 
' but/the major function was, we developed a computerized 

ne used 


tracking system that was different from the one us^ed by the 

i \ [ 

Department of Justice and U.S. attorneys to track S&L and bank 


fraud to provide specific information to the Congress on a — 


I ^hink quarterly basis. 

Q Okay, the ordinary system is referred t p as promise, 
l\th'ink? 

A\ Depends on the district. Thepd" are actually four 
di f f eVent systems depending on whefi that dist rict c ame on 
line . 

Q Okay. This separate system that was used to provide 
quarterly information, can you just say, can you just describe 
some of the general types of information? 

A Sure. 


n 


Q That was compiled? \\ 

A It was an Oracle database, and the reason we did 

~uL~ Inruimd nTion \n different 


this is, we got asketf - for ' lots 


forms. So we went to the districts and they actually manually 


fiJr l e d - o ut fi e lds on - a -- form and then -- se nt t - h e — for ms to 
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0 tney W0re--coded in or actually keystroked 
But it was a database that tracked from 
some cases, inf ormation\f iled . So when a 
of the defendants, the 

ected\ whether or not 
if\ they were an 


datah 
in 

tracked IfKe 

amount of loss or fraud s 

was an insider -- that 


officer or employee of the institution, whether tjiey were 

/ 1 \ 

attorneys. There were a set of sort of definitions that we 




e sentence 


developed that allowed us to come up with that. 

And of course as the case was disposed of, 

I I 

and restitution and that sort of stuff was, orj information was 
ykept in this database. It allowed us then, if someone wanted 
ts,o ^now the number of bank vice presidents or CEOs that had 
be\n \ndicted, you could ask the computer that; \and then it 


also\w\used it to generate the quarterly reports that are 
\ \ * i : i J 

still given to Congress. 

Q Okay, and that was information that was accumulated 

from all the U.S. attorneys' offices? 

A Yes . 

Q Throughout the U.S.? 
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After a 


I can't remember the dates, but 


the Gulf happened, and I was in^tl^e reserves, as was the 
principal Deputy Director, Wayne Rich, art^ he flipped a coin 
and/aecided that _Jbe— • wuuld y^^--~oa^active duty.\ So he went out 
t^ -- on ^d'fcive duty during the war. got mobilized and was 

Sn the/West Coast and I became the Deputy director of the 
' executive office. Larry — Lawrence MacWhor&er was the 
Director. I became the Deputy. And that would h^ve been at 
ttye end of ’90, first part of *91, and I thinkVh 
here . 

1 Q You have of? y 

\ A Yeah, Deputy Director from *91, January/ of *91 f or • 
kbo^t a year. When Mr. Rich returned from active duty, 

Mr\. MacWhorter decided to keep two Deput\^mrectors , and I 
beca^e\,he other Deputy and had sojne^re^onsibilVty for parts 
of the executive office for United States attorneys. 

Q Okay. During that period of time, did Deborah 
Westbrook work in the executive office? 

A Yes. She actually was hired during that period of 
time, as I recall. 

Q And how about Tony Moscato? V\ 

A No. Lawrence MacWhorter was the \Deputy Director -- 


\ \ 

springy of V 92 


and went to 


ofc^ was the Director. I left in the sg 
Miami and was interim — I was first assistant 'down there 
during an interim period, then went to Nevada ancK was the 
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Interim United tcrCes” attorrieyT'-and then came back In October 
of '92 to/tfashington to the Deputy Attorney General's office. 
And iX was subsequent to that time that Tony Moscato was named 
th<r acting Di^ 

U . 


or of EOUSA . 


r or December of 


Now, on the exhibit compiled by t^e ^artment it 
sa^ that presently you are an Assistant Dires r\ for the 



Evaluation and Review Program -- 
Yes. 

— of the EOUSA. 

Yes. 




And that entails going out and looking at the 
ri\pus U.S. attorney's offices and evaluating their 


It is the formalized meth od of — that's] mandated by 
the statutes enabling the executive office to report through 
the Attorney General to Congress on the use of the resources 
given to the U.S. attorneys. It Is a formalized evaluation 
process that looks at the legal management of U.S. attorneys' 
offices, the administrative operations, the financial 
'litigation units and the personnel management. It functions 
as the internal controls mechanism for the \e*ecutive office 
for~~t Jni te d S t at e s att or n e ys. 


We do a week-long evaluation. The evaluators are peers 
Tj>a t is, th e y - ar e a ss i s ta nt— U . S . — a tt or n e y s- w ho — a r e generally 
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supervisors dis tricl^T^eni^r administrative and 
support personnel and financial litigation folks who are put 
together in teams based on the demographics of the district, 


based on the 


tfia 


of the distri 


/every /three years, so we do about 33 of those a 



the types of programs 

at are/dngoing there, and we go to evapy district about once 


Okay. Is there any mechanism for 


\ear. 
evaluati 


\ 


luating and 


reviewing the executive office for U.S. attorneys litsel f? 

\ 

A Yes, there is. And in fact I am also tasked with 
that responsibility. I think we did four of th!e sections of 

\ I II 

the office this year and Ms. DiBattiste, who is the director, 

\ \ / / 

wants me to do the rest of the office in fiscal year '97, 

aepending on budget. 


ther 


\ 

0 Ca: 
:e\wae an 


Can you describe when you fi 
investigative matter lat 



becameyaware that 
or in which the 


names of either Bill or Hillary Clinton arose? 

A Shortly after I came back to Washington and joined 
the Deputy’s office, I got a copy of an urgent report in my 
in-box, and it was or had to do with some information 

concerning the possibility that the then-candidate Clinton and 

VA 

his wife might: be witnesses in some sort o\fyan S&L case that 
was In Arkansas. I don't know the exact data. 

— I bri e f ly - w e nt -into - to my bo ss-w ho— wgs the Deputy 
Attorney General George Terwilliger and found out that he knew 
about it ~~ it was- very cl ose-in-time-to.. the election -- and 
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satisfied myself^-fehart the uep&rtme n t leadership/ those who 
would do something with it, knew, ana^hat was it at that 
time 

Oka}< 

That's the first. 

In other words, you at that tiraeVere t asked to 
do anything to follow up — 

A No -- 

Q — on this situation? 

And wouldn't have been. 

And when did Mr. Terwilliger leave the position? 

I think the day before the inauguration/. 

So in January of ’93? 

Yes . ^ , 

change? 





And at that point, did 



r job title 


A v Mr. Terwilliger designated me to stay behind, as it 
were, for purposes of transition and reestablishing the Deputy 
Attorney General's office, whenever that occurred. He gave me 
a letter asking me to do that. Since I had career status and 
was never — although most say Associate Deputy Attorney 
Generals are /political appointees, I wasn^ and that is why 
the term "acting,” I suppose. I agreed to 'stay and basically 


wa^—t-k 


\ 


Phil Heymann 


| came in to be the Deputy Attorney General. 


JQ- 


_Qkay_ 
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^not the acting Deputy Attorney 
there was no Deputy. Attorney General’s 
Gerson, who had been obsignated to stay 
rtgr Attornby^-Goneral , became the Attorney 
Deputy Attorney General Ab^ociate\and Assistant 
Attorney General for the Civil Division. He hackall four of 
/ thos/6 titles from the inauguration until he reft In -- I guess 
' upgn Ms. Reno’s appointment in March. ^ 

/ Q Was Mr. Gerson the person that you were Reporting to 
before Ms. Keno -- Reno came aboard? 

A To the extent that I reported to anyone /during that 




And then once Ms. Reno came aboard/ did she precede 
Mr\ P^eymann? 

Yes . 

Q Okay. Were you reporting directly to her or to 
someone else, if at all? 

A I didn’t really report to anyone until Mr. Heymann 
came aboard. I had some limited contact with various people. 
Most of what I did in that time frame was to -- Tony Moscato, 
“Vho was the Director of the executive off fee, was new. He had 

i \\ 

not been in the U.S. attorney's office or rn\the executive 




offi ce before, and I had -- did my best to ^ assist him in 
different things that were ongoing issues in EOUSA, and I also 
processed some asylum and deportation issues. \ 
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were getting r^i 


If you will^xecdll” Uiere-J^ere a number of Haitians and 
Cubans whd-'were down at Guantanamo, some of them were HIV 

and needed medical care, and that wasn’t possible there, so we 
3 from tHe~m4J45 ar Y through INS. There 
was a man/6y the name of John Andre, wHd. had b^en detailed 

/from Iris, who had worked in the Deputy Attdrney General’s 

\ \ 

office as the attorney handling that, and we continued to put 
the^ packages together and then sends them to whoever was the 

/ \ i 

acting Deputy Attorney General. That was Mr. Gferson until he 

! i I 

departed, and then after that, we sent them -** 1 can't 

i / ' 

remember if they went to Mr. Hubbell or Ms. Reryo. 

\ But I — shortly after Ms. Reno’s coming .aboard, we 
idivt do that, John Andre went to work for y someone else that 
w^s^hkndling those issues that had sort 
guesS^ N t^^y call it, in the transibidn group. 

Q Okay. After — well, withdrawn. 

During the period of the transition from the Bush • 
administration to the Clinton administration, were you still 
receiving recusal requests on various matters? 

A The only — I only recall one, and that is why we 

are here, I am sure. \ 

\ \\ 

Q I mean, is it your recollection that this is 

IV J \ 

semr ething that - you - ha d n't & Q« n — in - a whil -e-or was it in a pile 
of recusal requests or — 

A No. I caused if to be_generated l_ thi nk that — I 


the INS package, I 


/ 

/ 
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think that convergAtiro ns - I -frad^with 
legal counsel for EOUSA, and T< 
generated. At some time after 
I dpri’t know if^jth-rs - was in Tt 

sat><5hs with Ms. Westbrook 
the istue of this investigation 


Tony Moscato, also. And I recall 
su!b 



Westbrook, who was 
to be 

had -- and 
Christmas, I had 
dscato about 
aware that 


suggesting 


I thene had been correspondence and communication w^th Chuck 
Banks, who was the U.S. attorney with Deborah ^nd 'perhaps with 

?ut the 

substance of — of the communication and I recall 
that what they ought to do is treat those communications as a 
\request for a recusal. 

I don't know if this was, like I said, y^arlV on or not. 
It\wak not my responsibility, really wasrv^t my function. I 
ng more as someone who had^b^ n in EOUSA^md just as 

\ > I - 1 

someone^qiving legal advice, but it seemed to me that that was 
appropriate based on the communications that they had received 
that they ought to have the United States attorney seek 
recusal, and if his requests were not specifically seeking 
recusal, they could still use that information to generate a 
“'recusal package and send it up to the -- 2^ that time, the 
Deputy Attorney General decided recusals. ^\en I say 
"ctec lded.'' decided if there would be a rec usalX and who would 
be standing in place of the United States attorney who was 
recused. \ 
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■s C-here^arryoxie that you consulted in making 
decision that you should cause this to be 

as a conversation and it v*^s my suggestion 
ffice that there oughts to be\a recusal in 
instance based on what I had been t\?ld. I never 
Banks and I don’t recall if I i^ead fruch of 
anything. I may have read a letter that he sefyt ^t 
juncture. But it seemed to me, based on what 
that a recusal seemed to be in order because ofl thje fact that 

! I I 

thlis was a case arising in Arkansas where the then 

, ' / / 

President-elect resided and had been Governor/ 

In a small State, and all those sorts of things, there 
obVio^sly was going to be the appearance/6f conflicts, and I 

\ \ v 

think^Mr^ Banks was uncomfortable ,-wlth trying to handle what 
was going on, also. 

Q Was this an issue that you had dealt with personally 
prior to this instance? 

A Yes. We -- the recusal policy was — in the 
Department with the U.S. attorney’s office was changed while I 
"was there as rQ. result of a couple of casesTVhat became 
difficult. The Deputy Attorney General asked and we redrafted 
tke— p o - licy to hav e th e D e puty- Att o rney Gon^ralX approve 
recusals. And there were some good reasons for\that. 

We basically had a case or two where because) of everybody 
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falling out becaM&e-of som<r-s^ri^of on conflict that we had a 
line attorney handling a very sensitiV^ case and reporting to 
only ^phe person before the Attorney Gener^. . And that wasn't 

Z od thing; ^nd^Hr. TerwilTinge^decided th\t we should 
sit £hls policy. And so we did and\we started doing 



recusal packages that came up to the DeputVs office. 


They would come to the Deputy Attorney General's office. 
We/would look at them briefly -- and by then l\ was handling 

I \ I 

them -- and would normally send to it the Criminal! Division to 

I 1 I 

get their recommendation as to who should handl'e the case, 

1 j | 

that is, should it go to another district, maybe stay in the 

Vdistrict, or should it be handled by some part of / the 

\ \ / / 

Department of Justice? The main reason to ^end /to it the 


Criminal Division was to determine whethelr or not they thought 


/ 


they\shVuld have one of their sectritjns han dle it.^ 

Q And the institution of this policy predated the 
matter Involving Mr. Banks and -- 

A Yes. Yes, it did. But we had not done many. There 
had been -- there had been few. 

It was -- this was in the end days of the administration, 
and we really hadn't done many of these. \There were a few. 

I \\ 

We had talked about doing it, had made the policy. 

— Q 1 am going t o s h o w you a package^ of documents that 

have been stapled together, and I'll identify them for the 


rec ord by their Bates _stamp numbers; QQ6683 is th e first page 


tlt e 
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Keeney from youj. 

Anthony cato to Stuart Gerson, datexi^Februa'r 


of the first docuj]ie«tr r -«Ttd---t^ page should be 006717 . 

A ^^0kay . 

And what this should include i£\a memorandum to John 
ei-f da tea February 18th; a \iemorandum from 

9th of 1993, 

rfhich /is marked through Douglas Frazier. 

Underneath that, a two-page letter f rom\Char\les Banks to 

\ \ 

Donna Henneman, dated January 27th, 1993. Underneath that, a 

/ \ 

two-page letter from Charles Banks to Don Pettgs cjf the FBI, 

I 1 1 

dated October 16, 1992 -- there are actually two copies of 

! 1 i 

that letter; copies of two separate urgent reports concerning 
ythis investigation, one dated October 20th, 1992,/ the other 

dated October 7, 1992; a September 1, 1992 ietter from Richard 

\ \ / / 

Iaric\ I-O-R-I-O, to Charles Banks, and ^criminal referral 

?n that is approximately 


from\ thte Resolution Trust Corpora}: 
20, 2l\rr 22 pages. 


And then the last three pages are forms, all bearing the 
heading Department of Justice Executive Secretary Control Data 
Sheet. The February 9, 1993 memo. 

A Yes. 

Q Did you have any discussions with anyone in EOUSA 

\\ 


'concerning what should be included in the text of this memo to 


I ^ 


I 


Mrs — Person? 




A I don't believe so. It's possible, but I have no 

\ 

recollection of that. I knew that Banks felt thAt he should 


!/ 
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Like 



appeared to me^tdat that was a good idea, 
it is my impression that this was generated as a 
saying, well, just treat it as\a recusal -- 

end it up and we will t^qt it t\aken care of. 
you look at the next twd\pag^s, which on 


don't have a Bates stamp, 


it iit ' s 


January 27, 1993 letter to Donna Henneman. Take a 
otnent to read it to yourself. 

A Okay, I have reviewed it. 

Q Is this the letter that -- withdrawn., 

Did you have a discussion with anyone in/feoUSA about this 
specific letter before receiving the memorandum for Stu 



.More than likely. It ref ers to this andi only a 
letter of October 16, so I am assuming that this is the letter 
that was being referenced when I talked to Deborah and to Tony 
Moscato. And it seems to me that it took a while for this 
letter to be generated by Mr. Banks, and -- I don't recall all 
the particulars. But my memory is that we thought there ought 


n 


SNi, 


be a recusal or something done, and then it took a while 

\ \ 

tor this letter to come in. But I don’t remember. 

^ j \ 

I have seen this letter before and read ity very quickly. 
Q Did you ask anyone from EOUSA to call Mr. Banks at 
'point atter the election in November to suggest that he 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


659 


19 


submit such a let 

A /i don't know — I don't kno^that it would have been 
put thdt way. I think I suggested that tfr^y get a recusal 
from him based^ofr^fiat he ha~d~~5a4cL. My memory is that 
Sj6mething/£ame In. They had inf ormatioiv that didn't really -- 


/it die; 


't say "recusal" on it, but in esser 


that's what it 


was /asking for — is that a determination as to recusal of the 

district be made, although there is really, according to 

Mg. Banks, there is no real investigation; he s&ys there ought 

J 


be an investigation and that sort of stuff. 




So I mean, the idea here is that the district j should most 


likely be recused and from there, more than li/kely, the 

\ \ / 

Department of Justice's Criminal Division would handle it. 

\ \ 

And that was my mind-set. 

\I didn't — to this day, don’ r fc'"1cnow much of any of the 
particulars of the case at all, because that was not anything 
I would deal with. The referral is the Criminal Division and 
Special Counsel; and the recusal, the Deputy would have made 
the decision. 

You know, prior to the inauguration, I may well have 
^signed the decision, whatever it would have\been, had it 
gotten to me by then, but it didn’t. And thd timing is sort 
| oW - a l o t a f — t h i ng s ■ wer e— g oi n g- on - . theru — 'I mean, people were 
closing down and, you know, files were being provided and 
peo ple were being recused from everything. By tii£ time — I 
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mean, the day bejxu^e- th e in auguration, I think that everybody 
in the Dep€frtment who was leaving was-^recused from just* about 
everything for one reason: for interview^ with law firms for 

th^ most part. 

So ^^conversations may have generated a 'phone call to 
/Mr. Baraks, but I know that there were conversations between 
Ms ./Westbrook' s office and him about this issue. \ Like I said, 
my/ sense of it all was that he wasn't really Saying the magic 
words, but everything else was in place; and I remember sort 

of being a little impatient at some juncture, well, then, 

i I I 

i / / 

lfet's treat it like a recusal and get it acted/ on. 
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RPTS MCCALLEY 
DCMN GALLAGHER 


t remember wfi 



Jthat would have been, and 

\ 


the issue^ of how long it took between perhaps that 

ly \ \ 

/convp^atinn and getting this, I don't knowxbecause it 


wasn ' t 


anything of importance because they were dealing With the 
issue and that was their responsibility. 

I Q Was it your opinion that the matter should be 
recused from that office regardless whether Mr J Banks was the 
U.S. attorney or was it based on factors that v^erg unique to 

Vini? 

\ A My decision would have been based/upon/ the fact that 
it vas\that office regardless of who was^u.S. attorney and 
thereNwoh.ld be an interim as soon fas he was gone an d who knew 
how long it would be before a then democratic person -- and I 
assume, I mean, my thought processes are this: I didn't have 

conversations, but I would assume that any U.S. attorney in 
Arkansas would have known the President to some extent. A 
small State, in a political position, that would just be my 

assumption, at least they would have things \in common. You 

\ \ \ 

l\now, perhaps had this been Los Angeles that was investigating 

Srent thought 

\ 

process. But from the very beginning it was my opinion this 


as . 
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Q Okay , "Trowe v'er-^Mr . Clinton was elected, did 
you weigh/*rfiether bringing the matter^xinto main Justice as 
opposed to having a different U.S. attornb^'s office handle it 
mi t generateseme^of the saft 
at 



estions regarding the 



d. And I didn't get to that pornt. 'The point we 
as asking the Criminal Division for \heir\ opinion and 
that was the point. I mean, I really\i 


got 

theft — that was the point. I mean, I really &idr^'t sit 
around and think about it. I sort of did my job dky to day 

I I ] 

based upon whatever was generated in front of me and didn't 


I 


try to make things happen that didn't have to. I When it 


\ 


came , 


\the next step once this was actually referred /up f o the 
deputy's office, the next step was to get it/ through the 
Cr\mikal Division to the decision maker yho at l(east when we 
got bjiis^package , was Stuart Gersc 

Q ^ Okay. And so that is the -- 
A And if somebody had asked me my opinion, I might 
have told them. But nobody asked. 

Q So that is the purpose for your February 18th memo 
to Mr. Keeney. 

1 . A Yes~ 

\ Q Which is the first page. 

— A This was -standard practice, wa-s-^h a t\we would send 

this to the Criminal Division to get their ideaSy as to where 
i it would be and then the Deputy could — or whoeve r was the 
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acting deputy cpuich'ag'ree OT'-d-i^agree with them because that 
was the decision maker but we always^ggt the Criminal 
Division's input. 

Q The ^teTrtr'olT this^mem?nrandum from yOu to Mr. Keeney 
sally cprisists of just two sentences :\pid yo\ have any 
/conversation with Mr. Keeney before sending, thisy memo to say I 
am ^oing to be sending this to you or did you\ discuss it at 
all? 

j A I don't recall. It’s possible. I talked to 
Mir. Keeney maybe every other day during that tijme for a lot of 
different reasons. One is I used to have lunch with him 
occasionally. But there were a lot of transition/ things were 


Di hi 


goihg on. Basically, all I was doing in the Deputy's office 
is\there is a light bulb on and I was sitting ii ( there with 
the \amb shade. I had no power. wasn't — had^o authority 
to do anything. But some things came to me. Most of what 
came to me was the highly classified stuff. I had all of the 
clearances, including code word and so -- I mean, the security 
people upstairs knew I had the security clearances so I got 
asked to go to a meeting or two and started getting some 
Idocuments. . \\ 

I had conversations with Mr. Keeney about who was more 
appr opriat e ly go - ing to handl e thi s and it ^as\iecided that 
Mark Richard would do it; it was his role in th\ Criminal 
Diviisl on . And then I det erm i ne d by asking people ) that John 
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Rogovin , who hadcome~4^^^ people In the 

Attorney G^ral’s office was going^to^handle that part of the 


oackaqe'f And so I started funneling the sK documents or 

/ 

sending 


sending them up^o-Mr. Rogovin-ajid^it wasn’t\^.ong before I 
didn’t get^nymore. 

Th6 other thing I did was I got what\s knoVn as the exec 
/ sec summaries. What it was was the last two\ages of this 


document. Those are those what you referred tg as^ the control 

/ . \ 


data sheets. 

( Q Yes, sir. 

^ A Those would come out every day. The attachments 


^wouldn't be there but you would get a sheet of/these that were 


gp i ng to the leadership of the Department an/it yWould say on 
there \who — who would get this. It was/very limited number 


of pep pie in the Department and I 


guested and had my 


secretary convince -- I think the exec secretary that that 
was -- it a was good idea for me to see that because there 


were still things going on that I might have information 
about, and in one occasion I noticed that somebody was writing 
in to get an appointment with the Attorney General and I sent 


pa little memo up notifying her that that person was under 
investigation in the district where I had b'een U.S. attorney. 


I^k new about it and suggested she could g e fr further 


information before making — maybe she wanted to. have the 


meeting or what not. 
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kind dT^s-tu^f , to stop or help, sort of 
But that's -- thatxnd processing the 
that was about it. 

executive Secretary sheets, 
do you mean that you 


regard to 

received them every da 1 
were being generated or wftele t'hey were open; 

? \ 


same sheets day after day? 

would get a package every dky and it 
probably was the ones opened from the day before.. And there 

| I 

was a list of who they went to. I think Jack Kjee njey was on 
id, I was on it, back then probably a lot of the 


b ifran 
jltin ' t 


ransition 
have a 


people. And like I said, a lot of times you you 
Clu^ what it was just from reading the summary because the 
weren't there. But I was basically looking for 


ciue^what 

do\umWits 


as basically ldcDk^ 
t£rt people upsta: 


people upstairs that 


names\or\ issues so that I could a 
something had gone on about that, perhaps. 

Q At that time, did you have any sort of tickler 
system to remind yourself that this matter had been referred 
to Mr. Keeney? 

A The exec sec' had it. They had the overdues , they 
would call it. They would send you a list\ of the overdue 


|WUU 

cor: 


correspondence and it would keep coming to 'ydu until you 

answ er e d it. 

Q You say it would come to you in this instance where 
yoy. sent — a mem o t o - Mr . — Ke en e y ^ Would — it — come — to— you or Mr . 
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Keeney or both? 

A xtwould have come, 
wouldn/d: have come to me because I didn 
pending. It wouj-d-gtr to~thef-pe 
agtion. so^lf you look at the last 
was referred to the Deputy Attorney 



routing 
any action 
.gned for 
says, this 


\Y -- or 


/Frazier, Keeney criminal, interim signature for acting 
assistant -- Acting Attorney General. Remarks for ODAG to 
initial on through line return through exec sec to (Keeney. So 
in! this case, you know, it was to go to the Attorney General. 
So it would have been the Attorney General, would Jiave gotten 
\the\ overdue on it. 

\ Q Okay. 

\ Q r __ see, there are no dates ./Since ihere is no 
due date's from DAG or Keeney, and .^-generated the\>hing so it 
irrWfia 


wouldn'tVhave come to me. I knew the thing was pending 
because it became sort of a -- one of those things that got 


asked about by — from either Deborah Westbrook or Donna 
Henneman with some degree of regularity, what happened to the 
package, what happened to the package, and I would go, I sent 
"to it the Criminal Division and that's all\I^know. 

Q Just so the record is clear, for the past couple of 
Mr. Frazier has been referring to__ iK>cument 006717 . Is 
that accurate or were you referring to a different page? 

A No. that's the one I w as talking, the li st one 

\ 
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6717 . 



That is the very last one? 
Yes . 



,0 Okay. In the time period immediately after you sent 

/ \ \ 

thi,s package to Mr. Keeney, did he call you b$ck to discuss 

/ 

it? 

A I don't believe so. 

Q Now, in the early months of the administration, was 
Mr,. Hubbell involved at all in the approval process on 

'recusals that you recall? / / 

/ 

A I don't know. I don't know if ar>y were done, some 
w ete done or none were done. I don’t even know \Lf -- EOUSA 
woula\haVe the list and would be 0\e ones who gen erated them, 
legal counsel, but this is the only one I recall seeing during 
that period of time. It's possible another one came through; 

I would have done the same thing. I would have routed it 
through the Criminal Division to whoever. 

Q When did you next have occasion to be involved with 


this investigation, if any? 




i I never was involved with the investigation. I know 

. j \ 

that legal counsel continued to ask me with some degree of 

regularity over time what happened, what happened, where is 

\ 

ifcr - and I would' respond, I sent^ro - rtr the criminal Division, I 
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don't know; yoi^J«Tt5w7 they are^obviously not interested in 
having me/do these and they are not asking my opinion on them, 
and ix sort of was my idea or the way I acted was if they 
wary£ed to knov^^srSmething, they~^ould come asl\me. Eventually 
Heymadn showed up and the Deputy ' s office Became the 
Deputes office again and correspondence began to show up and 


there was a lot of correspondence. ObviouslyX they kept 
letters and correspondence someplace waiting for Hr . Heymann 
to come in and this issue came back up again. I 


I think that what happened was I'd had a discussion with 

/in fact 


Deborah and she told me the Criminal Division had j 
\forwarded the package and I said, well, I haven't/ seen it, can 
pu ^regenerate whatever it was and we'll getr the/ thing acted 
now that Mr. Heymann's here. ActuaU^f David Margol is had 


come Nipa^nd, was in the Deputy's of fice with me and] in fact she 
regenerate a package and we took some action on it. 


Her regeneration of the package included providing me 
with the Criminal Division's memorandum on declination. And I 
do recall her telling me that she had something or had seen 
something and I said, well, get what you have got together and 


Resubmit it, and we'll see what we can figure out. 

Q Okay. When had Mr. Margolis started in the Deputy’s 
offeree? " ^ \ 


He came up within a day or two of Mr. Heymann coming 
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Margolis? 



familiar with Donna 


can you just identify how you Jchow her? 


one of the support people in\the 
counsel's office in the Executive Office for Unite 
Attorneys, and she was -- she did something witii e 


i 


legal 
(d States 
(jthics. She 
imagine 


in this 


used to give ethics or handled ethics issues, Jo 
\that she must — at that time she was handling thja recusal 
things . I think maybe she prepared the packages L 
\ Did you have any conversation^^ith h Jr ii 

period where people were asking yotf^- j 

A^ Yes. 

Q — what had happened? 

A Yes. And I — it seems to me I probably talked 
to — Donna probably asked me more often. It was obvious she 
had a tickler system so she probably asked me more often than 
^Deborah or Tony did about it. V\ 

\ Q I am going to show you, now it is* k couple of 
c *^^ crcnt - documents but they ar e stapl e d -tt/getber. I am not 
representing that that is the way they were originally but 
the y a re Bates . s tamped 006675 t hrough and includin g 006682. 
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in to David for him to see and then he wrote back in the big 
scrawl on the bottom, Doug, please brief me on the background 
Hand dated it '6-9-93. And we had a discussion probably that 
same day about the background of this and we 'drafted a 
mem orandum or le LLU i TI T the dls t iit l LlraT^as Aally attached, 
the Criminal Division’s - our discussion was this: I looked 

b!^Pefiry--gtr-ttrrs— ^retrie j. and if y u u l oo k at -thc-very end of it, 

1 / 

! I 
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the recommendajtlraTr7”~they f ouncT~-fch4t there wasn't enough 
information to warrant the investigation — or initiation of a 
criminal investigation. 

Assuming 
ibsequep 

memo Xn the fraud section had talked to theXAssistant U.S. 



least I assumed>^hich was x found out 
to be incorrect, assuming theft, whoever wrote that 


attorneys in the district, I assumed that in fact\there 

wasn't -- they had determined together that there wasn’t 

/ \ [ 

anything, and this was the type of memo you would get from the 

Criminal Division to help support a district's position, and 
in\ fact it says you know, it's one of those we wouldn't 
disagree if you declined it. 

David and I talked about it and basically decided that if 
th&reVas no case then the issue of a recusal was moot. So we 

\ \ x 

sent a letter, drafted a letter that went to the district that 



hec^ t 


attached to this that said unless you have other 
information -- and I am now paraphrasing because I don't 
recall . 

Q Sure. 

A It was something along the lines of unless you have 
pnew information, it appears that the Criminal Division has 
' found that there's not sufficient information, for an 


invS' 


I inv^s LiyaLion, and we find that there 


^s— no ; 


>n^f 


neeH to recuse you 


I 


at this time if there is no investigation. ButNif you, one of 


| U)p se - thing s , - but— if — th e r e- i s further - inf ormatic uv, then it 
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should be relook^ 


I hav^not seen that again 
copy bKat I know of. I believe 
sig 



see a signed 
for David to 
.ment doesn’t 
N^o believe that 
l\have had a 


It can’>-b€^Tound^ At 
h^ve it i^their paperwork. But 1 have 
ssisyfnt attorneys in Arkansas 
/conversation with Mr. Johnson, who is the first assistant 
Q Michael Johnson? 

A Yes. And I asked him if he had ever 
letter from Margolis and he said that he had. 

Q Okay. 

A It may have been a different one 


keen that 


4V ^ybe he 

. / / 

nii sunder stood what I said. I know that it did not go back 

through the executive office to the district the(way it reall 
should \ave because the other note-^h«re is dated 


dn here is dated 6-23. It 


says, per Doug, send back to district for decision, Criminal 
suggested declination. I am pretty sure that is Donna 
Henneman or someone in legal counsel because Donna Henneman 

called me. 

I was now the interim U.S. attorney in the Middle 
["District of Florida, my home district, and' I remember that 


District or tionud/ my — \ \ 

Shortly after I got there she called me andjsVid, what 

,Wr tc 


nn r l T - U rt. wel l, , n o ?ont a- l«h Wr to the district; 


didn't you see it? No, we didn't. I said, well, we 



i (j just what s he has re la ted here ..* 
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Q So it your - teco^J^ction that this letter that was 
drafted fpr^possibly Mr. Margolis ' signature would have been 
after yaune 8th but prior to June 23rd? 

A Before^-that. Decau5e--I-tmtrying to \emember when I 
went down/€o Florida. The 17th sticks'Hn my h\ad. But I 
nean, /It was done before I left and I woulH hav4 thought that 
it was done by the 10th or the 11th. It was\lone\ — we did it 
really quickly. I mean, it was — David says Vt looks like 
there's no case; doesn't that moot the issue? \l said, yeah, I 


agree with you. So we sent them a letter sayir 


unless there 


is further information. I said, it is my understanding that 
the district had that letter and that it has been / seen by 
people there so they must have received it./ But/ I have not 



regard to thei underlying 


»n a copy. 

NO \ And just to be clear, wii 
memorandum generated by the Fraud Section, did you review that 
carefully or just — 

A I never read it. 

Q -- quickly? 

Until semi-recently . 

Okay. 


A 

Q 

A 


And there were a lot of reasons 


) 


First, I 


read- -- the way _ you_deal with things when ^you are just -- when 
you don't have to make a decision on the merits\of anything — 
1 an d that was the Criminal Division's responsibilit y . First, I 
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little bi 



rised . W^-didn't ask them for what we 
for where should rt^Q 0 and should there be 
that request generated this declination 
looked~~re3ir'-quickly at \t and that was 
never read the thing closely. Like I testified 


Well , 


don't -- 

said here earlier today, I ne^er tead — I 


.we 


: recognized that there was not contact between the Fraud 

1 1 

Section and the district in Arkansas. I assumed that it 
\ happened and it wasn't until I read this memo closely not -- 
just pretty recently that I was sort of surprised /that, oh my, 
they\only relied upon the referral papers, tliat'g all and it 
was\ limited to that. So I incorrectly as'Sumed that there had 


been Coordination or discussions. 
Q N ' s/ Okay. 



A And I was wrong. 

Q When did you start preparing to go back to the 
Middle District of Florida? 

A Just a day or two before I left. Bob Ginsman, who 
was U.S. attorney, had been kept on longer than most because 
his wife was in the process of having twins\ Cabies, and after 
j they- woro deliv e red and things woro back - norjn, then the 
Department said it's time. 

n ni H ynn *ny fnrt hpr involvement in ^the matter 


/ 
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of the Madison Gua-rarrty re r? 

There is some evidence th^t in September of 
'or r l<ls. llenrfemeua^may have had some 
you about the fact th^t the\Lssue had not 
fet been decided. Do you recall anything, ^ny discussions at 
that/time? 

j A It is possible. I was U.S. attorney'^ l\hey might 
have said, you know, that thing still hasn't been addressed; 
and I probably would have said, well, that doesn't surprise 
mei. 

\ Q How about this? At one point EOUSA /learned that 

\ \ / / 

here were going to be a number of additional criminal 

referrals regarding Madison Guaranty^^D>d you h'ave any 
conversations in the period of Se ptember and OctoW i 
with anyone from EOUSA about how new referrals on Madison 
Guaranty should be handled? 

A I don't believe so. Because I don't have any 
independent -- I don't recall knowing anything about 
subsequent referrals until I read about it in the newspaper. 

I It is possible that, you know, at some conference or something 
somebody came up to me and just mentioned something, and I 

mi^h-t^ hav e s ai d , w e ll, — X , Y and Z. But I — -was Wing U.S. 

attorney and was pretty busy, and I don't -- I oon't recall 
hav ing any -- in fact, like I said, I don't think^ so because 
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when X read som< 


d^som^hlTtc 
it surprised me. 



irtg in the'papeu^about subsequent referrals. 
Okay. Just give me one minute, 

were holding up 


Sure^-There is this 
ikay, now just a second ago 





Correct . 

This is a memorandum dated March 19, ^99$ from 
Mr j Keeney to your attention. Do you recall if 'you saw that 
contemporaneously? 


I do not believe that I did. Because/ when I saw it 


subsequent, I was surprised. I wouldn't have been asking, I 

\ \ / / 

wouldn't have been concerned where it was if/this had come to 

me because I would have known. But I doprt recall it coming 
up to \thV Deputy Attorney General ' s^of^ice or me se eing it 
until Deborah Westbrook supplied it to me. 

Q Okay. At about that time in March of 1993, can you 
just describe for me the physical layout of the Deputy's 
office . 

A Most of it was locked up and there was me in my 
office, which had been my office. The support people for the 


!W At 


most part were upstairs working with the new Attorney General 

March. 


V ' ' J \ 

becau s e sh e c am e aboard about — t h- i rs tim e , — tb, 17 


Q "She" meaning Ms. Reno? 

-A M s. R e n o- , — ye s. 
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Things we^B^pretty mucnTrr-<Us array . We had people that 
were -- piiat were key support people to^ the White House 
because there was no Deputy's office. I oon't know that I was 
even in this tTme^lo for'^^ars I had done 

nry two weeks active duty in the Reservehvthe last part of 

\ 

, March/ the first part of April, and spent £wo weeks overseas 
in jjapan and Hawaii. 

Q That is pretty consistently? 

A It was for five years. It was wit a week or two 

i , 

each time and we normally came back the week betfore Easter or 

the Saturday before Easter was about the time we ^ot back in 

\encons. So it was very possible that I wasn't tblere. 

/ / 

While this is addressed to my -- the fact that it is 
ad&reased to me doesn’t mean that it came to me .\ The people 



that handled correspondence in th euepartment of Ju stice 
assumed that there was no Deputy Attorney General's office, 
and the fact that it had my name on it would have been no 
moment . 

There was stuff addressed to people, you know, who had 
been there; letters were still — there was lots and lots of 
'things that were still being sent or circulated that had 

l \ \ 

inappropriate names or addresses and thingsi on them, so it is 
very-p os s ible that there ~ wa s nu elf urt~" ever made to send this 

to me, that it went to some repository awai tingVhe Deputy 

\ 

A t torney— Generate J 
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RPTS STEIN 
DCMN KRISTOFFERSEN 



ubbell ever^a5ic-^ou questions concerning 
investigatory mattex^that might involve 
Hubbell ever ask you concerning* any 


matter that might involve Bill (Xlint,on? 


never had a conversation with Mr. Hubbell 


Mr. 


except to the extent that he brought Catherine Dandreth, who 


was being vetted to be U.S. Attorney in Nevada, into 


Mr! Heymann's office one day when I was present/, and they 


burned her over to me. I said hello. That is/ th^ only time I 
speaking to Mr. Hubbell. 

Soro . You mean ever, not just ^>rfth respect to this 
ca 

The^ Witness . Ever. 



Mr. Clark . T believe that is going to do it. 
Mr. Soro . I just have a couple of questions. 

EXAMINATION BY MR. SGRO: 


n 


Q Mr. Frazier, you had testified earlier that you 
first saw one" of the two urgent reports generated in October 


\ \ 


of '92. You had spoken with then Deputy Attorney General 


rerfrr ili ger . - 




\ 


Tervrill i ger . eo uld - y o u ■ con v e y th e sub st a nce of\ that 

! \ 

conversation? 


\ 


It ^-as very ■ brief-. 1 — wen t — in - t o — find— out if George 
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knew about this^^-and ne obvfdus-ly did. There is a passing 
comment t>dt that wasn’t something we\ere going to take any 
actiojron whatever that meant; the Deputy*\ Office wouldn't do 
anything anywayr"'£xcept maybe~~the-4Jeputy him^lf could cause 
s^mething/io happen. 

( it it was obvious the point of the cdnversktion 
(was A- this was shortly before the election, ^nd that was this 
wasn't something that ought to go to the Washington Post. I 
was surprised that it didn't come out in the news media at 

l | 

at time, because enough people in the Department) knew about 

and saw the urgent request. 

Q I want to refer your attention back /to the 

February 9, 1993 memo prepared by Anthony Moscato through you 

fok tken Acting Attorney General Stu Ger^n. That memorandum, 

dateck February 9th, is it your understanding that^the 

1 * — 

memorandum ever went to Gerson? 

A The only way to tell is to look at the routing 
sheets from the Exec Sec, and I believe its shows Acting AG 
through ODAG Frazier, referred to, and it would have gone to 
Criminal . 

\ Q That is when the memorandum BateV\s tamped 006683 
$rom you to John C. Keeney was generated? 

e. It should have 

gone from — to Criminal, and from Criminal it Should have to 
the_Acting AG. Lt is possible that Exec .Sec sentJ a copy on to 


1 / 
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the Acting AG. 

Q /Ct that happened, did you h^ar anything about it? 

No, I don't know if they did or not. Normally it 
woyld happen would go dowtr-<o the Criirt^nal Division, 

and whenXhey finished with it, it woul^Kgo on \/here it was 
destined. 

Q The general practice at that time, ^s you said 
earlier, was to send potential recusals to the\CriWnal 
Division for review and input? 

A Yes . 

Q From that date, February 18, 1993, when /you sent 
that memorandum down, your next involvement wi'th this matter, 
at. reast according to the paper, could have/been/ March 1993, 
b\X x yOn testified earlier you may have ^en on leave and may 
r\have 

A That is true. I don't know how it left the Criminal 
Division. If it went with the original routing, it wouldn't 
have gone to me but to the Acting AG. 

I don’t recall ever seeing that March 19th, signed by 
Urgenson, for Keeney, memo. 

Q Could you give the general sens or what it was 
like or what the -- strike that. 

— Bu rirrg- thi s tim e o f transiti o n at t fre^ Department, can you 
give a brief description of what it was like working in the 
Dep uty Attorn e y G e n e ral - ' - s - Off ic e , — o - r - e v e n d e aling ^ with the 


nevervhave seen this memorandum? 


n 
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Attorney General 
matter? 



ffice, or 


.Criminal Division, for that 


I don't want to say something trlxte. Mass 

ti 


you take an erTE 


administration out on one 


ople come in who aren't — yoiKdon ' 


even know where 


e going to end up, and they are wandering ground trying 
to get things done and have no clue, it is confusion. 

/ The biggest problem was, as you recall, Mr\. Gerson was 
not supposed to be there very long, and it ended up he stayed 


awhile. 


\ 


In your time in the Deputy Attorney 



Office, in your involvement with this matter, ,was/ 

\ \ / / 

effort -- had anyone spoken to with you to slow down the 

— *■ * — — - J - * x -*ng otLer than 

v \ 

to handle it the proper way, amongs t the confusion? 

A No. 


Q That is all I have. 

Mr. Clark. Thank you very much for attending, 

Mr. Frazier. 

[Whereupon, at 1:15 p.m., the deposition was concluded.] 
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department of justtse^ 

EXECUTIVE^SECRETARIAT HISTORY DATA-SHEET 



ODD: 02-17-93 
Control X-’ X9302110153 


From: MOSCATO, ANTHONY C., DIRECTOR, EOA 

To: ACTING AG. (THRU: ODAG/SR AZ IER ) 

Date Received:/ 02-09-93^-^Date Due: 05-16-9 
Subject & Date 

02-09-93 MEMO REGARDING A RECUSAL BY THE U.S. ATTORNEY’S 
OFFICE FOR THE EASTERN DISTRICT OF ARKANSAS ON A RESOLUTIOi' 
TRUST CORPORATION^ REFERRAL; WITH ATTACHMENTS; THRU ODAGj 
FRAZIER; FOR AG^'CCMMENTS AND SIGNATURE. 

SEE E.S. 92102115319 AND 92100714754 CONTROL SHEETS ATTACHED 


Referred To: 




Referred! To : 

Date : 


(1) 

DAG; FRAZIER 

02-11-93 

(5) 

(2) 

CRM; KEENEY 

02-19-93 

(6) 

(3) 

\ 1 


(7) 

(*4) 

\ \ 

INTERIM BY: 


(8) 


Sig. For : 


ACTING AG. 


Remarks 

(1) FOR ODAG TO\lNTTIAL ON THE "THRU" LINE. 

EXEC. SEC. 

(2) W/MEMO FROM ODAG/FRAZIER TO CRM/KEENEY DATED- 
REQUESTING REVIEW AND RECOMMENDATION. RETURN THRU EXEC. 
SEC., ROOM 44Q0-AA. BJ 

10-26-93. PLEASE PROVIDE EXEC. SEC. WITH A CY OF REPLY. ( LH ) 
02-03-94. CLOSE PER CRM. PER CRM/TINKHAM, CRM/URGENSON 



DATE: 

Date Released: 


SPEC: 

PRTY : 
1 

OPR: 

KIM 


Other Remarks: 

SENT A CY TO E.S. ON 03-19-93. CRM/TINKHAM WILL MAKE EFFORT 
TO FURNISH E.S. WITH A CY OF REPLY. DO CHGD TO 05-16-94. LH 

07- 12-94. PER CRM/TINKHAM, CANNOT LOCATE A CY . ( LH ) 

08- 17-94. GLOSE CUT PER OAG/TEMPLETCN . CY NOT AVAIL. 

n 

DF FOR CONCURRENCE 2/12/93 

FILE: CONFLICT-OF-INTEREST 
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Ms . Co ana; Hennenan 

Office of.' Legal Counsel 

ixecjziv® i Office for U.S. Attorneys 

Main Justice Building 

Washington, D.C. 20530 

Re: RTC Referral C0004 


Cear M s. v Hennesan: 

\ \ /’ 

This is a follcv-up to ay ladder of October"! 5 , 1992 , which I 
believe was privicus ly sane to vcu. If r.otj/a coov is enclosed. 

\ \ - " 

RTC officials have again contacted t his - c TTTce follcving an 
7CIA request upon them by sene nearer of the little Rccic nedia. 

RTC ' 3 contact vitb us vaa to detemir.e the position cf this 
office regarding their response to the 7CIA request. Specifically, 
RTC wanted to fcnov if a production of referral documents vculd 
affect cur investigation. 

The purpose of this letter 13 to clarify any possible 
confusion. _ 

7ir*t, we have no investigation ongoing. Second, we have 
inforaed\ BTC of this and further suggested they should follow the 
appropriate TOIA lav in responding to the request. I believe this 
RTC inquir y males it appropriate for n « you a3 to the 

present status of the above referral. 

Cur position as related in the enclosed letter of October 16 
is self -explanator y. As previously Indi cated. — it — seeae^ prudent 
that a liaited preliminary investigation of allegations pertinent 
to Mr. and Mrs. McOougal and Ms. Anspaugh should be considered. 
The talcing of 302 # s from these individuals should determine wn ether 
there is; aerit to substantiate further investigation. 
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2 c nr. a : J . am a tar. 


?a cm 2 
January 21 


199 3 


j believe this office has a ccnflict of interest in c^nduc-ing 
an inv.atlqacicn or presenting Sir— -Lndicoasnt against these 
‘nd* viduals. Previous prosecution at Mr . T<cOougal and two other 
de-endants result'd in a not guilty verdict. ^Severai\allegations 
succesting political prosecutions were aade during the trial. 
These were patently false but a second investigation/prosecution 
could easily give the appearance of inappropriate \aotivation by 
this office. 

I would appreciate and expect that any decision of 
indictment, prosecution or declination! be the 
i the Department of Justice. Z have resigned ay 

* * ~~ “ and am 


investigation 
responsibility o 


ooeit<on as United States Attorney effective March 1, 1993, and am 
aeoarating service with the Department of Justice that date - 
W1 n v* happy to transfer the RTC worXpapers or maXe them avai.ab^e 


will be happy 
for your rsvi*w 


Best Regards, 





C3/bv 



l 
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KE^OJUlHDCM TO: 


John C. Xaanay 

Acting Assistant Actcmay Ganaral 


and 


nCM: Doucias X. 7r axier^^" 

Assscuts Deputy Attorney General 

l 1 ; 

5LS: Xacusai by the U.S. Attorney's Office 

\ \ for the Eastern District of Arkansas or: a 

\ \ absolution :r:r, Ccrtcnflcr ^sfsrral 



The attached recusal package is 
rsconnendation. Thanks. 



your rsvisw 


Attachment 





001484 
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SUBJECT: ■ Recasal by the U.S. Attorney's Office for the. Eastern 
\ District of Arkansas on a Resolution Trust: Corporation 
\ Referral*. j I 

\ \ / I 

The attached recrJSal package was forwarded /for review from 
your off'iceXoa February 18, 1993. We have reviewed the [material in 
the package N axd have concluded that there is gp^identifiable basis 
for recusal by the United States Attorney^-^Turther , wewould not 
question a\decision by the United States A ttorney t o decline 
further substantive action on the refer ral -: — ' a copy of the Fraud 
Section's memorandum summarizing our review is attached for your 
use and, should you decide it is appropriate, for forwarding to the 
United States Attorney ' s Office in Little Rock. 


Attachments 



n n i n ' g 
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/ / 

TO: GERALU E. MCDOWELL 

chief 

FRAUD SECTION 


RE: RESOLUTION TRUST CORPORATION CRIMINAL REFERRAL NO. C0004, 

DATED AUGUST 31, 1992, NAMING JAMES B. MCDOUGAL,/ SUSAN H. 


This memorandum responds to your reque£t-"that a review^ of the 
captioned criVinVl referral be underta ken and * nary 
recommendation \jaade regarding further investigation and 
prosecution. Tie referral names JAMES B. MCDOUGAL (an officer, 
director and shareholder of the former Madison Guaranty Savings & 
Loan of Little Rock, Arkansas), SUSAN H. MCDOUGAL (a director and 
shareholder of Madison Guaranty and the wife of James B. McDougal) 
and LISA ANSPAUGH (a business associate of the McDougals) as 
persons suspected of criminal violations. Ref. at 2,3 and 4. The 
author of the criminal referral, Laura Jean Levis (Criminal 
Investigator) , also identifies Governor (now President) BILL 
CLINTON , ^HILLARl RODHAM CLINTON and Arkansas Lieutenant Governor 
(now Governor) JIM GUY TUCKER as witnesses. Ref. at 18 . Further, 
the author of the referral makes allegations concerning former 
Senator 5 \ WILLIAM FULBRIGHT but does not name Fulbright among the 


A. SCOPE OF REVIEW 

l 

In preparing — thi s — memor a n d um -; — the — following documents were 
reviewed: /(l) RTC Criminal Referral No. C0004, dated August 31, 
1992 , (2) Letter dated September 1, 1992 from L. Richard Iorio, RTC 
Field Investigations Officer, to Charles A. Banks, United States 
Attorney jjf or the Eastern District of Arkansas, (3) Letter dated 
October 16, 1992 from Charles A. Banks to Don Pettus, Special Agent 
in Charge, Federal Bureau of Investigation/Little Rock Field 


DATE: FEBRUARY 23, 1993 


MCDOUGAL AND LISA ANSPAUGH 


\ \ 




persons suspected of criminal violations. Ref. at 7-8, and 14. 
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Office, and (4)/Letter dated January 27, 1993 from Charles A. Banks 
to Donna Henruwian, Office of Legal Cou nsel /Department, of Justice. 
Hone of the ^transact ion^J^ddcuments described in the referral were 
provided or reviewed^ Accordingly, all^ref erences in this 
memorandum'' to factual allegations or claims are\based Volely on 
statements included in the referral. 


/ / 


B. CRIMINAL YI0LATI0N8 ALLEGED 
ii/hc 


The author of the referral cites conspiracy (18 U.S.'C. S 371), 
misapplication (18 U.S.C. S 657) and bank fraud (18 U.S.C. $<1344), 
as suspected violations. Ref. at 1. I 


C. gU MMART . 97 ALLS G* ZIons / 

\ \ /! 

According to the referral, James and Susan McDougal were 
shareholders^ and directors of Madison Guaranty Savings/and/ Loan of 
Little Rock,\Arkansas . James McDougal is also identified as an 
officer cf\the institution. The extent of the McDougals' equity 
interest in\ Madison Guaranty and the office or^ff ices^ held by 
James McDougal are not specified in the referrals Lisa Anspaugh is 
identified as a business partner of Susan McDdugal who assisted Ms. 
McDougal in bookkeeping for various busin ess e nt-iti es r= — while no 
specific information is provided, the facts alleged in the referral 
suggest that the McDougals were also active in real estate 
development at the time of their association with Madison Guaranty. 


The referral is focused on the activity in the demand deposit 
accounts maintained at Madison Guaranty by the McDougals and a 
group of business entities allegedly under their control during the 
period February 1984 through July 1987. The author of the referral 
alleges that various transfers of funds among these accounts, often 
involving^ the creation or funding of overdrafts',, constituted 
criminal activity. The author specifically cites\ "unauthorized 
loans, check kiting, possible forgery (or at the Very least, 
extensive V use of unauthorized signatures) j \ potential 
misappropria tion of funds, possible illicit campaigg ^eontributions , 
diversion of loan proceeds^ and potential bank fraud". Ref. at 5. 

In support of these allegations, the author of the referral 
describes some 76 ban king transactions, nearly all involvi ng the 
making, presentment or payment of checks by one of the McDougals or 
by business entities associated with the McDougals. Ref. at 6 - 17 . 
Based solely on this information, it would appear that the 
McDougals ^regularly issued checks on Madison Guaranty accounts with 
insufficient funds. Once payment was made on these checks, the 
resulting overdraft would often be funded by a check drawn on 
another McDougal account at Madison Guaranty, which frequently 
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Page 3 

created yet another overdraft in the second account. Notations on 
some of the phecks suggest that they reflected x loans from one 
entity under/the control of^tr ha -McDougals to another\or to one of 
the McDougals individually^ 

The ref erra further suggests that many of the checks bearing 
the signature of"" one of the McDougals were, in fact\ signed by the 
other McDougajf or by Lisa Anspaugh. The referral cites no 
evidence, however, that any instruments were execute^ in the name 
of an authorized signer without permission. The ref erral \ further 
notes a/ check in the amount of $3,000, drawn on a personal account 
of Mr. and Mrs. McDougal and dated April 4, 1985, which was made to 
the order /of the "Bill Clinton Campaign Fund". This account 
allegedly Carried an overdrawn balance at the time the j check was 
written! which continued for approximately 30 days. Ref. at 11. 
On the same date a second check in the amount of $3,000, payable to 
Madison \Guaranty, was drawn against one of the McDougals' business 
accounts. \Ref. at Jb . Other than the alleged overdrafts, the 
significance of these checks to any theory of criminal/activity is 
not clear^ \ln addition, in several instances, the author of the 
referral alleges that $15.00 overdraft fees were charged by Madison 
Guaranty to MdDougal accounts but were subsequently" cancelled. 


The autnor'of the referral also alleges^th^t , "the McDpugal's 
[sic] clearl>\di\erted funds from their fMadison Guaranty] home 
purchase and improvement loan of $351,502-; — funded In 2/85 , for 
other purposes" .Ref . at 7. The referral specifically alleges that 
more than $100,000 was "diverted" to the repayment of other loans 
then due from the McDougals to Madison Guaranty. Ref. at 7 and 10. 
No evidence is offered, however, that any false statement or entry 
was made by either of the McDougals or Ms. Anspaugh in connection 
with the home loan or that the improvements to be done on the home 
were not completed. 


D. ALLEGATIONS RELATING TO CLINTONS AND 7T7LBRIGHT 

The author of the referral lists President Clinton and Hillary 
Rodham Clinton as the first two of six "...witnesses yhg might have 
inf ormatiion^ of the suspected violation" . — Raf^ — atr— 18 . x No factual 
claims can be found in the referral to support the designation of 
Mr. or Mrs. Clinton as witnesses. \ 


Other than the campaign cantri huti nn.^ — cited — above, the 
referrali simply identifies the Clintons as among, "[tjhase who 
allegedly / stood to gain the most from these numerous and 
questionable inter-account transactions". Ref. at 5 and. 17. This 
claim isi based upon the implication. by the author of the referral 
that the^Clintons may have invested in one or more real estate 
ventures undertaken by the McDougals. Ref. at 5. Citing newspaper 
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references, the author also speculates concerning a $25,000 check 
issued by one pi the McOougal entities in March 1935, stating that 
"...this could have been th e time fr ame in which Whitewater (the 
McOougal business entity^viT^onductln^trAns act ions Regarding the 
house that/ was allegedly purchased and subsequently sold by Ms. 
Clinton" . / Ref . at^ 13. No other inf ormatioYv regarding this 
speculation is contained in the referral. 


/ 




Similarly, several references are found in the\ referral to 
former Senator J. William Fulbright as a principal of a\corporation 
named "Earth Movers, Inc." Ref. at 7-3, 12 and 14. The referral 
describes two checks drawn against McDougal accounts in April and 
May, 19f85 ,/ totalling $50,000, which were made or endorsed! to the 
order of Earth Movers, Inc. One of these checks, in thei amount of 
$30,0001, was issued by one of the McDougal entities! to James 
McOougal, endorsed by McDougal to Earth Movers, then used by Earth 
Movers to 1 purchase a Madison Guaranty cashier's check! The 
referral states that the $30,000 cashier's check had not been 
located. \ Other than creating or increasing overdrafts/ in the 
subject accounts, facts suggesting the significance of^these checks 
or the implied involvement of Fulbright in the McOougais' financial 
affairs are not provided in the overdraft. 




Z . ANALYSTS 

The referrrl provides substantial factual support for the 
assertion that Mr. and Mrs. McOougal 's conduct may have constituted 
a breach of fiduciary duty, abuse of position, and self-dealing. 
The referral does not provide, however, factual allegations 
sufficient to establish the elements of any of the criminal 
statutes used in the prosecution of bank fraud cases (13 U.S.C. SS 
215, 656, 657, 1005, 1006, 1014, 1344 or 1956). 

The author of the referral, for example, repeatedly alleges 
"check kiting" on the part of the McOougais. Check kiting involves 
the use of accounts at two or more financial institutions to obtain 
interest-free laans by taking advantage of the time ^required to 
complete the check-clearing process. The conduct described in the 
referral], ^h owever, is almost fully limited to th e issuance and 
deposit | of checxs, drawn on accounts with insufficient funds, 
within Madison Guaranty. While the issuance of such "bad checks” 
may constitute a violation of state law, it is generally\ outside 
the scope of Fe deral prosecution. j 

Moreover, the referral does not include allegations of conduct 
suggesting a level of criminal intent necessary to satisfy that 
element of any of the principal Federal bank fraud statutes. 
Misapplication of funds, (13 U.S.C. SS 656 or 657), limited to bank 
insiders, requires that the act be done "willfully”, defined as 


o n 


691 


GcAXLu B. MCOOWZLL 
February 23, 1993 
Page 5 


voluntarily and purposely, with the specific intentXto disobey or 
disregard the law. ri^h^g-rreuiiT PattVrrvJury Instructions at 51. 
The general/ bank frajKfstatute (18 U.S.C. requires that a 


scheme or/ artifige be executed in an efforbs^to defraud the 
institution "knowingly", defined as voluntarily or^intentionally , 
not because of/aistake or accident. Fifth Circuit Pattern Jury 
Instructions ^t 49. The false entry statutes (13 U.'S.C. \SS 1005 
and 1006<) , also limited in scope to bank insiders, require that the 
false entry/ be made "with intent to defraud" the\ financial 
institution/ defined as the intent to cheat or deceive' the bank. 
Fifth Circuit Pattern Jury Instructions at 130. 

if I! 

The absence of facts establishing criminal intent on the part 
of the McOougals argues persuasively against the initiation of a 
criminal investigation. Further, the referral does not claim that 
any specif ilc loss to the institution resulted from the McDbugal's 
checking \ account activity. Ref. at 19. The payment' of; checks 
drawn against deficient balances and the waiver of overdraft fees 
are common, i N f improper, accommodations regularly extended /by banks 
to substantial customers. "The referral does not allege that this 
account activity was not correctly reflected oi/ the books and 
records of Madison Guaranty or in reported to^Pfederal regulatory 
agencies. \ \ 


It should also be noted that James 3. McDougal was Apparently 
indicted, tried and acquitted in 1988 or 1989 in connection with 
his involvement with Madison Guaranty. Ref. at 2; Letter from 
Charles A. Banks. United States Attorney, to Per, R. Pettus . Special 
Agent in Charge , dated October 16, 1992. No details relating to the 
previous prosecution of McDougal have been provided. 

Finally, no facts can be identified to support the designation 
of President Bill Clinton, Hillary Rodham Clinton or Governor Jim 
Guy Tucker as material witnesses to the allegations made in the 
criminal] referral. 


t . ESCflEQgypaiigy 


! 



Based solely upon available information, and in \ light of 
applicable law and current Fraud Section standards for prosecution, 
the conduct of James B. McDougal, Susan H. McDougal and Lisa 
Anspaughi as--described ■■ln“the — criminal _ 'ref erral does not appear to 
warrant the initiation of a criminal investigation. 

i 
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MEMORANDUM FOR: 

Stuart M. Gerson \ 

Acting Attorney General 

THRU : 

Dcualas N. Frazier 

Principal Associate Deputy Attorney General 

FROM: 

Anthony C. Mcscato , 

Director f y / 

SUBJECT: 

/ 

Recusal by the United States Attorney's- c if . 
for the Eastern District of Arkansas* or. a 
Resolution Trust Coro crane n »*' 


\ ' 

The a 1 1 a ch ed\ 1 ettsr from United States At ter my char 
Banks, Eastern Das tr let of Arkansas, asseridnis office ha 
conflict of interest in pursuing a possible - pi u ScOut ion oT 
Mr. and Mrs . McDcugal and a Ms. Ar.spaugr. for" alleged cr.ec k 
check kiting, misuse of position, bank fraud, forcer*/ and 
conspiracy. Mr. Banks requests that the Department of Jus 
determine the prosecutive merit cf this matter. The 
United States Attorney's office has previously prosecuted 
Mr. McDougal and two other individuals in late 193 3 cr. sin 
charges and they were found net guilty. The Resolution Tr 
Corporation (RTC) has forwarded new and additional m forma 
the United States Attorney's office cn September 2, J.532, 
considerafion. As stated above, the second referral' mvol 
same patterns of activity for which these individuals have 
found not; guilty, but present different transactions. 


A. 

s__a 

a 

fraud, 


lies 


ves the 
been 


I 


V 


Mr. Banks — h.pT i a yps his nffirp shflli-Ld hp j_nv -C 1 v e d 

prosecutorial determination because it may give rise to th 
appearance of inappropriate prosecutorial motivation by hi 
office. The matter may involve President and Mrs. Clinton 
witnesses. M r. Banks states in his letter to this 


the RTC ' s second referral of September 2, 1992, merits a " 
preliminary investigation" of the allegations contained th 


e 

s 

as 

hat 

limited 
ere in. 


On October 15, 1992, Mr. Banks informed the RTC by letter 
(attached) -1 that his office wculd not participate in an 
investigation into this matter prior to November 3, 1992. He 


tea 


n n <• *. i 
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stated further " LJ^that after such a lapse of bime the insistence 
for urgency in this case [by the RTC] appears to 'suggest an 
intentional ot / unintent ional attempt to intervene into the 
political process of t he^jjpc^mirig - p resu^ie^ncial election. 

It i s/our understanding that subsequenttbsMr . Banks' 

October 1992 response, the RTC contacted the United States 
Attorney '/s offi-ce regarding a Freedom of Information Act request 
received from the media regarding this natter. The 
i nqu < red how. release of any information may affect the 
investigation. Mr. Banks related to the RTC that there was nc 
ongoing! investigation into this matter and advisee whe RTC. to 
*cllcw 11 the appropriate FOIA law in responding to the request" 
(see letter to this office). Mr. Banks has resigned as 
United States Attorney effective March 1, 1993. 

Also attached are copies of Urgent Reports prepared by this 
office dated October 7 and 20, 1992, notifying the Department 

that the RTC referred this matter to the United States Attorney's 


office . 


The RTC referral itself is also included. 


MATTER SKCULD N REMAIN IN US AO : 


V 


MATTER AND FITES 'SHOULD BE REFERRED 

\y 


CTKE 


?. : 


Stuart M. Gerson 
Acting 'Xtr tomoy C a r . qr .-v l 



Attachments 


ACM: DCW: RXM: s j ;2/5/93 
Rcbert/Misc/BANKS . MEM 


loU tZ- 


699 


DEPARTM FViT C1F. .TTrS TTrg 
EXECUTIVE SECRETARIAT HISTORY^SATA SHEET 


From: MCWHORTER, /LAURENCE S., DIRECTOR, EOA 

To: AG., DAGy/ASG 

Date Received : / 10-07-92 ottht 

Subject & Date 

10-07-92 "SENSITIVE" J-teMO ATTACHING A COPY OF A FtEFERRAL 
RECEIVED SY /THE U.S'T ATTORNEY’S OFFICE FOR THE EASTERN 


!D0 : NONE 
Control\#: X9210071475^ 


FIVE " MEM 

r /THE U.S'T ATT . 

DISTRICT OF/ARKANSAS FROM THE RESOLUTION TRUST CORPORATION N 
CONCERNING /APPARENT CRIMINAL ACTIVITIES INVOLVING A 
SAVINGS AND LOAN ASSOCIATION. 


Referred/ To : 
OAG; j i 


Date : 
10-07-92 


INTERIM BY: 

Sig. For :\ NONE 


( 1 ) 

( 2 ) 

(3) 

(4) 


Remarks 

CC INDICATED £OR X OM, OPC . 
INFO CC: ODAG f^APEAELSON ) . 

( 1 ) FOR INFORMATIONS 

LIMITED DISTRIBUTION. 

(SEE EXEC. SEC. 92102115319.) 



(5) 

( 6 ) 

(7) 

( 8 ) 


Referred 



DATE: 

Date Released: 


SPEC: 

PRTY : 
IS 

OPR : 
EHZ 


Other Remarks: 
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Memorandum 




Referral/ from the Resolution 
Trust Corporation 




George J. Tervilliger, III 
Deputy Attorney General 

' / 

Wayne A. Budci 

Associate Attorney General 


Hr om 


t 


Laurence S. McWhorter 
Director \ \ 

Executive Office Tor 

United States Attorneys 

' r 

I 


Sens itive 


Des icnation : Criminal Matt 

\ \ 

Security ^Classification : 

Originating Unit : Office of the United States Attorney 

Eastern . District of Arkansas 
Little Rock, Arkansas 122 $ 



Clarif icatiorKand Follow-uo : 


Mac Dodson 

First Assistant U.S. Attorney 
Eastern District of Arkansas 
Little Rock, Arkansas 72203 
FTS: (501) 324^52^ 

Main Justice Familiar with the Matter 

Svnoos is : Attached is a copy of a referral received b^\the 

United States \Attturney * s office for the Eastern District\ of ‘ \ 
Arkansas from the Resolution Trust Corporation concerning 
apparent criminal\actiiv ities involving Madison Guaranty Savings 
Loan.! It is the belsiefNof the United States Attorney's office j 
that (further invest ig"htior*r\into this matter is warranted^. This! 
matter is being broughtNto year attention because Governor Bill' 
Clinton and this wife Hillary Chinton are listed as witnesses who 
may have information regarding th^"-suspected criminal activities. 



Attachment 


cc: Robert \s. Mueller, III 

Avista nt Attorney General 
C i s i o n 



^Paul McNulty, Qitector 
QfTlreo of -PoTicy & 
Communications 
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Attorney General Director \ 

/ / Executive Office for 

George J. Ter</illiger, III United States ; Attorneys 

Deputy Attorney General 

Wayne A. Sudd J j 

Associate Attorney General j 

Des ianat'ion : Criminal Matter / j 

Security Classification : Sensitive / 

Oricinatir.c Unit : Office of the United States Attorney 

Eastern District of Arkansas 
\ Little Rock, Arkansas^7^20 3 

Clarification and Follov-um : Charles A . Banks * 

United States Attorney 
Eastern District of Arkansas 
Little Rock, Arkansas 72202 
JTS : (501) 324-5263 


?,evs in Main Justice Familiar with 


?.e Matter 


none 


Svnctsis : This is an update to the previous Urgent Report dated 

October 7, 1992 (copy attached) . Also attached is a copy of a 
letter from United States Attorney Charles A. Banks , Eastern 
District of Arkansas, to Don Pettus, Special Agent-in-Charge , 
Federal Bureau of Investigation, regarding a referral from the 
Resolution Trust Corporation. The referral involves Governor 
Bill Clinton and his wife Hillary Clinton who are' listed as 

^ay-Kanta — inf orae-t-irc : ; i eyd^di':ry“31ispected criminal 
activities by Madison Guaranty Savings & Loan. 

Attachments \ 


Paul McNulty 
Director 

Office of Policy and 
Communications 




Robert S. Mueller, III 
Assistant Attorney General 
Criminal Division 


P, H h C 2 
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U.S. Department of Justice 
Executive Office for United States Attorneys 


l / 1 


/ 

.Office of ihe Director 



Washington. D C. 205 JO 




DATE: 

June 3, 1993 

TO: 

Douglas N. Frazier 


Associate Deputy At 

FROM : 

Ceborah C. Wesibroc 

\ 

Legal Counsel 



\ 

\ Pursuant tc our conversation cf Ju 
\l99 s 3 , attached is a memorandum dated 
Harcl^ IS, 1993, regarding the recusal c 
United States Attorney's office for^tne 
Eastern District of 


/ 


ne t , 
e 

kansas on a Resolution 


Trust Corporation referral. Please advise 
this office of your decision regarding this 
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ECUS A 

tr.- FECE!\. 

JCk. L'U:MJ):GY1: gac : lrc 


Typed 3/2/°3 
milicT 


l\t) 


-2 p 4* ■' 


Ur: . u c U T w ce A L v 


4 tnitnii Attorney Geoenl 


U.L. Department of Justice 
Cnmmal Division 


WasAvtfton. D.C. ~05J0 


x 


x 



MAR I 9 ^3 



MEMORANDUM 

/ / 


TO: 


Douglas N. Frazier 

Associate Deputy Attorney Genera 


/ 

FROM: 


John C. Keeney 

Acting Assistant Attorney Genera 


1 

1 



SUBJECT: Recusal by the U.S. Attorney's Office for the Eastern 

District of Arkansas on a Resolution Trust Corporation 
\ Referral. 


\ / / 

The attached rectr&al package was forwarded for/ review from 
your office on February 18, 1993. We have reviewed the material in 
the package and have concluded that there is no identifiable basis 
for recusal by the United States Attorney. Further, we would not 
question a N decision by the United States^ Attorney to^decline 
further substantive action on the referral. A_codv of the Fraud 
Section's memorandum summarizing our review" is attached for your 
use and, should you decide it is appropriate, for forwarding to the 
United States Attorney's Office in Little Rock. 


Attachments 




Records 
Section Chnn. 
Bee. Sect. 
Kemey 
Urgenscn 
fUbuell 
Carver 
Hanch 
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DEPARTMENT CF JUSTICE 
EXECUTIVE SECRETARIAT CONTROL DATA SHEET 


From: MOSCATO, ANTHONY C., DIRECTOR, EQA 

To: ACTING AG. (THRU: ODAG/FRAZIER ) ODD: 02-17-93 

Date Received: 02-09-93 Date Due: 02-24-93 Control tf : X9302110152C 

Subject & Date 

02-09-93 MEMO REGARDING A RECUSAL BY THE U.S. ATTORNEY’S 
OFFICE FOR THE EASTERN DISTRICT OF ARKANSAS ON A RESOLUTION 


TRUST CORPORATION 

REFERRAL; ' 

WITH ATTACHMENTS; THRU ODAG/ 


FRAZIER: FCR AG COMMENTS AND 

SIGNATURE. 



SEE E.S. 92102115319 AND 92100714754 CONTROL SHEETS ATTACHED 


Referred To: 

Date : 


Referred To: Date: 


1 1 ) DAG; FRAZIER 

02-11-93 

(5) 


M/IN: 

iC) CRM; KEENEY 

02-19-93 

(6) 



(3) 


(7) 


FRTY 

(4) 


(8) 


1 

INTERIM BY: 



DATE : 

OPR: 

Sir. For: 

ACTING AG. 


Date Released: 

KIM 


Remarks 

C' FCR CDAG TO INITIAL ON THE "THRU" LINE. RETURN THRU 
EXEC. SEC. 

(2) W /MEMO FROM ODAG/FRAZIER TO CRM/KEENY DATED 02-13-93 
REQUESTING REVIEW AND RECOMMENDATION. RETURN THRU EXEC. 
SEC., ROOM 4400-AA . BJ . 


Other Remarks: 


OLA CONTACT: 

DF FOR CONCURRENCE 2/12/93 
FILE: CONFLICT OF INTEREST 


REMOVE THIS CONTROL SHEET PRIOR TO FILING AND DISPOSE OF APPROPRIATELY 

* * * * * ****** * ***** * * * * ****** * * * ***** * * * * *★* ***** ★** ★*★******★♦* * ** * * 
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Associate Deputy Attorney General 


U.S. Department of Justice 

Office of the Deputy Attorney General 





February 18, 


1993 



/ / 

MEMORANDUM TO: 


FROM: 


RE: 


John C. Keeney 

Acting Assistant Attorney General 

Douglas N. Fraz ier^vy^"' 

Associate Deputy Attorney General 

Recusal by the U.S. Attorney's Office 
for the Eastern District of Arkansas on a 
Resolution Trust Corporation Referral 


The attached recusal package is forwarded for your review 
and recommendation. Thanks. 



n ^ ' 


i n 1 
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U.S. Department of Justice 

Executive Office for United States Attorneys 
Office of the Director 


/ 

MEMORANDUM FOR: 


/ 


THRU: 


FROM: 



Maui Jusace Budding Roorr. (2 

lOOi <& Pennsylvania Avenue, S W v 
__ - Washington, DC. 20530 v 

: £3 3 \ 

\ 

\ 

Stuart M. Gerson \ 

Acting Attorney General 

glas N. Frazi eUf \ 

incip^L Assc^iate Deputy"At Forney General 

twC./6^t>Vo 

Anthony C. yftoscato j 
Director / / 

/ 

Recusal by the United States Attorney's office 
for the Eastern District of Arkansas on a 
Resolution Trust Corporation Referral 


The attached letter from United States- Attorney Charles 'A. 
Banks, Eas^ern^District of Arkansas, asserts_Jris— office-- has "a 
conflict of "interest in pursuing a possible prosecution of a 
Mr. and Mrs. McDougal and a Ms. Anspaugh for alleged check fraud, 
check kiting, misuse of position, bank fraud, forgery and 
conspiracy. Mr. Banks requests that the Department of Justice 
determine the prosecutive merit of this matter^ 

United States Attorney’s office has previously prosecuted 
Mr. McDougal and two other individuals in late l9 3eT-.on similar 
charges and "they were found not guilty. The Resolution Trust 
Corporatiori\(RTC) has forwarded new and additional information to 
the United States. Attorney ’ s office on September 2, 1992, for 
consideration/ As' stated above, the second referral involves the 
same: patterns of activity for which these individuals have been 
found not guilty, but present different transactions. 

; i \ \ / 

Mr. Banks believes" his ^office should not be involved in the 
prcsecutorial determination because it may give risp^to the 
appearance of inappropriate prosecutorial motivation by his 
office. The matter may involve President and^Mr-s. Clinton as 
witnesses. , Mr. Banks states in x his letter to this office/that 
the RTC’s second referral of September 2, 1992, merits a ” 1 imited 
preliminary s investigation" of the allegations contained therein. 

On October 16, 1992, Mr. Banks informed the RTC by letter 
(attached) that/his office would not participate in an 
investigation into this matter prior to November 3, 1992. He 


n 


o o 


6 ’4 


707 


- 2 - 


stated further " [ ] tfvatr^aTter such a lapse^of time the insistence 
for urgency in this case [by the RTC] appears^to suggest an 
intentional or^unintent ional attempt to intervene into the 
political process of the upcoming presidential election. " 


It/is our undersjtandrhg - that ' sub’ sequent to Mr. Banks' 
October 1992 response, the RTC contacted the^United Stages 
Attorney's office regarding a Freedom of Inf ormation Act request 
it received from the media regarding this matter. The RTC> 
inquired how release of any information may affect the 
investigation. Mr. Banks related to the RTC that there^ was no 
ongoing Investigation into this matter and advised the RTC to 
follow /'the appropriate FOIA law in responding to the recruest" 
(see letter to this office). Mr. Banks has resigned as 
United, States Attorney effective March 1, 1993. 


Also attached are copies of Urgent Reports prepared by this 
office dated October 7 and 20, 1992, notifying the Department 
that the RTC referred this matter to the United States Attorney's 
office^ The RTC referral itself is also included. / 

\ \ / / 

\ \ / / 

MATTER SHOULD REMAIN IN USAO: x 1 



MATTER AND FILES SHOULD BE REFERRED TO: 







i o q 
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Office of Legal Counsel 
Executive Office for U.S. 
Main Justice Building 
Washington, D.C. 20530 


Attorneys 



RTC Referral C0004 


Dear Ms. 


This\is x a follow-up to my letter of October 16, 1992, which I 
believe waSv previously sent to you. If not, a copy— is enclosed. 


RTC officials have again contacted this office following an 
FOIA request upon them by some member of the Little Rock media. 


rr- 


RTC's contact with us was to determine "the position of this 
office regarding their response to the FOIA request. Specifically, 
RTC wantedxto know if a production of referral documents would 
affect our investigation. \ \ 


The purpos 
confhsion. 



this letter is to clarify any possible 


First, we have no\investigation ongoing. Second/, we have 
informed RTC of this and further suggested they should follow the 
appropriate FOIA law in responding to the request. I believe this 
RTC inquiry makes it appropriate for me to advise you as to/ the 


present status of the above referral 


/ 




Our position as related in the enclosed letter of October 16 
is self-explanatory. As previously^ indicated , it seems prudent 
that a limited preliminary investigatioruof allegations pertinent 
to Mr. and Mrs. McDougal and Ms. Anspaugh should be considered. 
The taking of 302 's from these individuals should determine whether 
there is merit- to substantiate further investigation. 
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Ms. Donna Henne: 

Page 2 

January 27, 199 





I believe this office has a conflict of interest in conducting 
an investigation ^ or presenting an indictment against these 
individuals. Previous prosecution of Mr. McDougal and Iwo other 
defendants resulted in a not guilty verdict. Several allegations 
suggesting/political prosecutions were made during the trial. 
These were patently false but a second investigation/prosecution 
could easily give the appearance of inappropriate motivation by 
this office. \ 

I would appreciate and expect that any decision of 
investigation, indictment, prosecution or declination 1 be the 
responsibility of the Department of Justice. I have resigned my 
position as United States Attorney effective March 1, 1993/, and am 
separating service with the Department of Justice that date. I 
will be happy to transfer the RTC workpapers or make them available 
for v your review. 


\ 



c 

United States Attorney 


Best Regards 




CB/bw 






r r, i 
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U.S. Department of Justice 
United States Attorney 


Eastern: District of Arkansas 


Pan O/pcs Max IZtf 


Lurk Mode. Art p*M3 72205 

October 16, 1 
(Dictated 10- 


Mr/. Don Pettua 
Spscial/Agent in Charge 
Federal Bureau o f Investigation 
42 Financial Canter, Suite 200 
Little Rock, AR 72211 

I / 

Re: RTC Referral Ho. C0004 



I 


Dear Hr. Pettua: 

\ \ / 

This is a followup to ay previous nesting with you and my 

second review of the above referenced referral with/ supporting 
documents. / 


\At x the tine we net, I explained to you ny serious reservations 
atout\ future prosecutions of the individuals involved\in the 
referral. \My evaluation of the ref erral^ indicates that there is 
not a prosecutable case capable of being proved beyond a reasonable 
doubt against* any of the witnesses. While participation of some or 
all of these witnesses certainly suggests poor judgment, possible 
conflict* of interest or ethical infraction*, proving specific 
intent or knowing criminal conduct vculd be ^prosecutorial burden 
that- could not be carried beyond a reasonable doubt . 


The^pnly allegation* having any credibility worthy of poseibl* 
deliberation for inveetigation exists against Hr. and Xr:5 . McDougal 
and Lisa Anepaugh. Even these allegations, coabihad with Mr. 
McDougal ''^previous acquittal, hi* present mental state along with 
no prospect of Recovering lost monies from the institution have- 
serious negative attributes for a successful prosecution of these 
insider*. 


I aa nov advised thaVyou have been ordered to do' an immediate 
review toi determine if an investigation is warrantod. As part of 
same, you are required to sencKa prospective proposal for such 
investigation by Friday, October 1<T,-1992^ — Sue H an order does not 
apply to this office. 




However, I do believe it might be helpful to reiterate what I 
have told you previously. Neither I "persona lly^nor this office 
will^participate in any phase of such an investigation regarding 
the above^ referral prior to November 3, 1992. You may communicate 
this orally RoRff icials of the FBI or you should fael free to make 
this part of your report. 
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Hr. Don Fettus 
Page 2 


WlLila I do not intend to denigrate the war* of rtc, I »uet 
opine^thet after such • lapae of tine the inaistanca for urgency in 
this/case appears^to — suggest an intentional or unintentional 
attempt to intervene into the political process of the upcoming 
preeidential/election. You and I Jcnov in investigation* of this 
type, the first etepe, euch as ieauance of grand jury subpoena for 
records ,/vill lead to media and public inquiries ofNmattarm that 
are subject to abeoluts privacy. Even media questions about such 
an investigation in today's modem political climate all^ too often 
publicly purports to 'legitimize what can't be proven,' 


For me personally to participate in an investigation that I 
knew will or could easily load to the above scenario and to the 
poaaible denial of right* due to the targets, subjects, witnesses 
or ' defendants is inappropriate. I beliave it amounts to 
prosecutorial misconduct and violates the moat basio fundamental 
rule of Department of Justice policy. I cannot be a party to 3uch 
actions and believe that such would be detrimental to the 
Department of Justice, FBI, this office and to the President of the 
United States. / / 

\ \ / / 

In due time, I will be happy to neat with you to discuss a 

limited \examination and possibility of proving ocm© of the 
allegations regarding Hr. and Xrs. XcDougal and Xs. Ar.apaught In 
the event lx conclude that thair case should ba_declined| which at 
this point/ is a distinct possibility, "the DOJ can carta inly 
override that decision and commit Department of Justice personnel 
and resources to both the investigation and prosecution of the 
case. 

For your information, in the avant I receive any press inquiry 
from any source whatsoever I am going to radar ’then to the 


supervisory officials in the Department of 
Rasolution\Trust Corporation. 




Beat Regards, 


Justice and/or 



CHARLES A. BANKS 
United States Attorney 


CAB: bw 


CCI V 

Floyd Xac Pod a on 

Executive Asa is tan t U.S. Attorn*/ 
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U.S. Department of Justice 
United States Attorney 
-Easter r^D is: rict of Arkansas 


Aut Offset Box 1229 
Uilk Roe t, Artwtt, 72202 

October^l6 , 1992 \ 

(Dictated" 10-14-92) 

Kr./ Don Pettus 
Special Agent in Charge 
Federal/Bureau of Investigation 
42 Financial Canter, Suite 200 
Little Rock, AR 72211 
! / 

Re: RTC Referral No. C0004 

Dear Hr. Pettus: 

This is a followup to my previous meeting with you and my 
second review of the above referenced referral with supporting 
documents. 

\ / / 

At\the time we met, I explained to you ay sericus reservations 

about x future prosecutions of the individuals involved' in the 
referral ,\ My evaluation of tha referral indicates that there is 
net a prosecutable case capable of being proved beyond a reasonable 
doubt against\any of the witnesses. While, participation of tons or 
all of these' witnesses certainly suggests poor judgment, possible 
conflicts of interest or ethical infractions, proving specific 
intnnt or knowing criminal conduct would be a prcsacutorial burden 
that could not be carried beyond a rea3onable^doubt . 


The only allegations having any credibility" worthy, of possible 
deliberation for investigation exists against Kr. and Hr;*. McDougal 
and Lisa Anspaugh. Even these allegations, combined vifch Kr. 
McDougal previous acquittal, his present mental state along with 
no prospect \OfXrecovering lost monies from the institution have ■ 
serious negatlve N attributes for a successful prosecution of these 
insiders., 

I am now advised that you have been ordered tc do an immediate 
review to determine if an^intastigation is warranted. As part of 
same, you are required v to send a prospective proposal for such 
investigation by Friday, October^lS, 1992. Such an order do^s not 
apply to this office. \ — 

, / 

However, I do believe it might be helpful to reiterate what I 
have told you previously. Neither "Impersonally nor this office 
will participate in any phase of such an "investigation regarding 
the above referral prior to November 3, 1992. You may communicate 
this orally^to officials of the FBI or you should feel free to make 
this part of your report. 


p n u q n 
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Kr. Don Pettus 
Page 2 



While I do not intend to denigrate the work of RTC, I must 
opine that after euch a lapse of tine the insistence for urgency In 
this case appears-^ 0 suggest an intentional or unintentional 
attanpt to intervene into tha political process of tha upcoaing 
presidentlal^election. You and I know in investigations of this 
type, the first steps, such as issuance of grand jury subpoena for 
records ,/will lead to media and public inquiries of matters that 
are subject to absolute privacy. Even media questions about auch 
an investigation in today's modem political climate all too often 
publicly purports to 'legitimize what can't be proven.' \ 

For me personally to participate in an investigation that I 
know will or could easily lead to the above scenario and to the 
possible denial of rights due to the targets, subjects, witnesses 
or ' defendants is inappropriate. I believe it amounts to 
prosecutorial misconduct and violates the most basic fundamental 
rula of Department of Justice policy. I cannot be a party/ to ^uch 
actions and believe that such would be detrimental to the 
Department of Justice, FBI, this office and to the President of the 
United States. / 

In due time, I will ha happy to meet with you to discuss a 
limited examination and possibility of proving acme of the 
alligations regarding Kr. and Xrs. KcDougal "and Ks. Anspaugh. " In 
the avent x I conclude that th^ir case should be declined f “which at 
this point ^is a distinct possibility, tha DOJ can certainly 
override that decision and commit Department of Justice personnel 
and reeourcee to both the investigation and prosecution of tha 


For your information, in tha event I receive^ any press inquiry 
from any^ source whatsoever I am going to refer N tham to the 
supervisory officials in the Department of Justica and/or 



Floyd Kac Dodson 

Executive Aseietant U.S. Attorney 
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QCT^O 1992 


Referral from the Resolution Trust 
Corporation 


William P. Barr 
Attorney General 

/ / 

George J. Tervilliger, III 
Deputy Attorney General 

Wayne A. Budd 

Associate Attorney General 



Laurence S. McWhorter 
Director 

Executive Office for 

United States Attorneys 

: i 


\ i 

Designation : 


Criminal Matter 


Security Classification : Sensitive 


\ 


Office of the United States Attorney 
Eastern District of Arkansas 
Little Rock , Arkansas 72203 


Clari f ication v ' and Follow-up : 


Charles A. Banks 
United States Attorney 
Eastern District of Arkansas 
Little Rock, Arkansas 72203 
FTS : (501) 324^5263 


Attorneys in Main Justice Familiar with the Matter : none 

\ 

Svnops is : This is an update to the previous Urgent Report dared 

October 7 ^19R2 (copy attached). Also attached is a copy of a 
letter from United States Attorney Charles A. Banks, Eastern 
District of Arkansas, to Don Pettus , Special Agent-in-Charge, 
Federal Bureau of N Investigation, regarding a referral from the 
Resolution Trust Corporation. The referral involves Governor 
Bill Clinton and his wifevHillary Clinton who are listed as 
witnesses and may have information regarding suspected criminal 
activities by Madison Guaranty^Savings & Loan. / 


Attachments 


cc : i 




Robert S. Mueller, III 
Assistant Attorney General 
Criminal Division 


Paul McNulty^. 
Director-"^ 

Office of Policy and 
Communications 


’ 0 0 b b ^ 2 
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OCT 7 1992 


Referral from the Resolution 
Trust Corporation 


William P.^Barr 
Attorney General 

/ 

George J. Terwilliger, III 
Deputy Attorney General 

Wayne A. Budd 

Associate Attorney General 






X 


Laurence^S. McWhorter 
Director 

Executive Office f^r 

United States Attorneys 


Designation : Criminal Matter 

Security Classification : Sensitive 


Originating Unit : 

\ \ 


Office of the United States Attorney 
Eastern District of Arkansas 
Little Rock, Arkansas 72203 / 


Clarification and Follov-up : Mac Dodson 

First Assistants. Sr-Attomey 
Eastern District of Arkansas 
Little Rock, Arkansas 72203 
FTS: (501) 324-5263 

Attorneys in Main Justice Familiar with the Matter s . none 


Svnopsis :\ Attached is a copy of a referral received^ by the 
United States Attorney's office for the Eastern District of 
Arkansas frpm the Resolution Trust Corporation concerning \ 
apparent criminal activities involving Madison Guaranty Savings & 
Loan. It I is the belief of the United States Attorney's office 
that further investigation into this matter is warranted. This 
matter is . being brought, to your attention because Governor Bill 
Clinton and his wifeSillary Clinton are listed as witnesses who 
may hava information regarding the suspected criminal 7 activities. 

Attachment \ / 


cc: Robert S. Mueller, 

i Assistant Attorney 
Criminal Division 



Paul McNulty, Director 
Office of Policy & 
Communications 
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6 '92 15:46 FROH US ATTORNEYS OFFICE 


PAGE . 002 


Resolution Trust Corporation 
Kansas City Consolidated Office- 
4900 Main StreeCP.O. Box 419570 
Kansas City, Missouri 64141 (816) 53 1-22 12 (800)365-3342 


September 1, 1992 


/ 


The Honorable Charles A. Banks 
United States Attorney 
Eastern District of Arkansas 
U.S. Post Office and Courts Building 
600 W. Capitol, Room 331 
P.O. Bo* 1229 

Little Rock, Arkansas 72203 


RECBVgg 


SEP 

MATT! 

U7TLE 


>582 




Re: 


#72 36 Madison Guaranty Savings & Loan 
Tittle Rock, Arkansas - In Receivership (11/29/90) 
CRIMINAL REEERPAL NU MBER QX*>* 


Dear Sin 


\ 


Certain matters have come to our attention which may constitute criminal-offenses under Federal 
law. Enclosed is a report of an Apparent Criminal Irregularity. 

Information in this referral may have been derived from financial records of customers of federally 
insured financial institutions. I hereby certify that (A) there is reasons oeiieve that these records 
may be relevant to a violation of Federal criminal law, and (B) the records were, obtained in the 
exercise of the RTCs supervisory or regulatory functions. \ \ 

\ \ 

Due to the extensive nature of the exhibits relating to this referral, they are being sent to your 

office under separate covert v 

Please direct any inquiries to the Investigator identified on the referral form, or to Lee O. Amen, 
Department Head /Criminal Investigations, Kansas City Consolidated Office. 



Richard Iorio 
Field Investigations Officer 


Enclosure 


l n n 
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RTC 

Resolution. Trust Corporation 



Xaj =-/*! XADISCK COWULTDr SAVTSC3 & LCAJf 

Location: 1S73 WTO XAIX, 7.0. 9CX 1533 

(Str»«c/CitY/Stat*/Sip) LITTLE 3CCX, WUCUISA3 7220S 

cz 3 t:?:oat 3 jtoxssrj 


1- activity occurred at branch ai flea ( « ) , plaaaa idoftt i^y: 


2. xssxr sirx or rz^x^cnxL rsirirmcrti sns,3Ss,ooo 

\ \ x 

3 . A?pRoxrxvrx\Dxr3 wo xllw w^ooxt (Ttuck to wrr res. rzstitutcc?* or jiccvi^) 

or scs?ixrxr^vTCLAr:c« t 

Date: (itonth/Diy/Taar )TL=>« ira_=xJ 12/34 and S 

Aoount: 2at>L=iaCwd at $350,000 to SI, 000,000 

\> 



4. aciQcwc: caaLXxcrrxiiJcioa or rsx suspscrio ylccat:c*. ci®cx appropriate iK=t(oa) 



n n ■= c a 5 
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OCT S *32 15:48 F ROH US ATTORNEYS OFFICE 


PAGE . 004 


tbOSCN CL*AAa.VTY SAVINGS A LOAN 

criminal aet^rjlal cm 

AUGUST IL 1593 
fAUtt 3 


this HArrrx ir eiibc jtxrcctzo roi 

rai, Little Rock, Arkhaaaa^, 

U.£. Attsm*y, raatarn^irfVcricr, Llttia Rock, A 


/ 

PKRSCAO) lUSPkCTTD or CRIXIXAI. VTOLATlCRi Coop lata rubpar agrapha [a] Through [«J cm 
ucH IndlTidual^aurpacTed o l criminal acti-rify. (If z»re than on* , continuation 

iha«t) . I a c I'u Oa primary ru«p*cte calf. Indj-riduala vio hare krow>I*dq~w of tha 

auapoct criminal activity, but who tra Dot TLam* a lv* a raapa-ctad of being involved, 
■hould b« VI at ad a* wttneaaea undar It** 10, Prcrrid* aay additional dataiia known with 
raapoet to prior rafarxala or af flliat Lena , \ \ 




If *o , tamirated 


Data (Xonth/Day/Taar ) t 


Deacrlb* circtnstances: (If nacaaaary, aaa cs n tinhatlna ahaet) 

! \ ^ ^ 


Hchougal raalgnad frcxi The Board of Directors in D^:aciar\1985; ha 

roaaired active La the Association • 3 day to day buaireaV.. Ka was r*acr*<l frets 
, tb* Association wh«a it «i placod La Cctaervatorahip by tb* 7CTZ' La 2/89, 

X. \ \ 

Prior or v raiat*d refamJ.a: 

I I««\ _1 5o 

1 X 

If Tai , pi iu* identify. 

X \ ' \ 

McCoagaJ. was Indicated , " tried and acquitted La 1989 ca ebarpa-a stacmlng free hia 
'activiti** at JLadhaoa Guaranty Savings & Loan, 

’ X 

la parocn affiliated with. any "other financial inahituTicr;' 


or bualn**a •trc*fprLaax 
X T-a lo 


If yaa to althar or berth, pi* 


identify^ 


HcOcugal **1 a Uursbaldar ■ rvd Board K*cw>ar of Lb* Sank of tlagiton, which >oi 
at ©n*~poLatrvto b* sa x;*! with JUdiao n Guaranty) thrift record* Ladlcata that tha 
onrger wir'-calXed off dta to l*gal ramlf icatiorua. 

hcIXrugal ia a principal la the following buairaaa aatarpriaaai 


dadiacn Jtarkjeting 
HcOouqti 6 iiaoclitu 
7lo*r»oo<I Par mm, Inc. 
?**nrook Manor, Inc. 
Craat Southern Land Co. 


Dealgzwar* Cot»truotioo 
hadiaon Pin modal Corporation 
vhit»w*tar Dev* Lopoant Corp,, Inc. 
Rolling Hjner, Inc. 
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OCT S ' SZ 15:49 FROn US ATTORNEYS OFFICE 


PAGE . 3Q5 


madcon guaranty savings a loan 
cuntnal jlefejuial on 

AUGUST 31 1993 
PaGS 3 


Snltn-McOougal 

K{3) SUJTICTO 07 C3 1X X3DH. VTGLATTCHi Coarplut* mu±rpar ag-ripft* («) through (a] 
Ladlriduil mump*ct*d of T a -’.— act I Kra t-tan an*. cm a con tir.ua c L 


Sbll t h - Tu c M cDou g * 1 

/ 

PEASC* 

«aeh 

a&**t). /Inclad* pr inary^ana P*<=t ■ only. IndiriduiT^offcio say hav* Mcncvladg* of 
aumpact .tr ial na 1 activity, but vt*o ax* not Lhaea*«lv*i eroapQctad of b*Lr.g Laval 
•dould £* 11* t»d u^vitr.tiMi undax It*o 10. Prcvid* any additional d*tallm known 
rmmp*ct to prlor^raf arrala or Affiliation* 


- / 


KAKSi < rlxit/KI /La*t ) AcOougal, 

ADDKSSJi (rtx**t /City / 1 tat* /Xip) OnJcncva 

DAT3 ere BURTS i {Honth/ 2 «y/ 7 *ax ) Ucincvn 

SOCIAL SICTSUTT HOi CnJcroro 


Sum-aa H. 


\ 


\ 

\ \ 


b. jUlationablp to tb* financial inxtitnticni (Cb*c* all applicable blccics) 




ramigned 


cial Laxtituiicot 
Oat* (KC3«575*T7T*axJ : 


(If aucuuaary, -.m ecrfincaticc. «t*«t) 

Susan McOeugal r*migrv*d frc*n tbm 3o*xd of Diractor* in D 

mod active in tb* day to day activities of tb* umociatl 
operations . 


but 

iaxy 



If yum to * if tar or betb, piea^** identify. 

Su**n XcUougal la a principal, in tta^follc wjng buxi ne** "mntarpri 

XadJLson Xaritatiog Designer XyOnn struct ion 

HeDoegaJ.. i Associate* Hadisoa financial Corporation 
flc^arvood fax*** , Inc. Vhit**rat*r 3rr»Lcpwat Cor?., Itc. 

Ptabrook Kanor, Inc. foiling xaoor , Iner~~- ^ ' 

Great Southern Land Co. Tuefeer- Smith-HeDougad. 
SeUth^Tuckjar-HcDougal a<aith-McDou< 7 *l 


0 0 b b ° ' 
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PCLSCJT(S) soapxc: SJ 07 CPLXTHAL. VTCLATICTfi Cooplrre «ui> paragraph* [*1 through [■) on 

• tcJx Lrud if iduxl au«p*irt*d o t cr 1 algal actirity. ( I * son t P.an o cm, uaa ccntlzuicion 

• tiM C ) . laclud* pxUaary *u a pacti^ja Ly ladlridn *-l« who o*y hx-r* fcno-wl»dg* at tho 

luipoct criaLnil actirityv — but”~wrtio a_ra acre t.\aEii«~lrr*j ruap^card of Urro i -red , 

ahould liat*d n witn«x««« Tiixl*r It«a 10. ?rmrid« ajy~Vddit-Qna.l <Setaa.l* knovn with 
raap^ct/ to prior txfiarrxi* or if filiation* . \ 


XAXS : (Zir»x/XI/UA*x ) 

AEDAXSSt (»tr*«t/Cit7/Xt4t«/Xip) 

/ 

OATT or BXS.THI 'Xoath/Day/Taar ) 

SOCIAL SXOZ7ZTZ I»Oj 


Xnjrpaugh, Liaa 
OrLfcr.c^m 
anfarvn 
OaJezovo 


\ 



Ao*p*tujfa >r«j« all^q-^diy 
ualcud XcDougal viih 

Xxdi*on JLaxiortiog 
XcSouqni » A**oc lata a 
/lcvr*r^<ood 7am» f Zzjc. 
Peihtocx Kacor, Lac. 
Crwt toathj»m Land Co 

S2ai ti: - Tu C Aju— R eD on <j aJ. 


*\p*ma«x vinb Su«*Ln HcS>ouga_L in 
h^rv’boolOco^plcrj* for th* Xc:>ong.i-l 1 


\ \ 

Coaxtroction 

Xadiaoa 7 Lsao c La i— Corps ration 

S«^*lop=^trt Corp. , lac. 
Polling KAaor, lac. 

To c A* r— aai t h- deDougT. i 
Saith-HcDougaJ. 
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ik7iJutA2ic*/D that: Tries or sosrxcrrt) vtciatlcw. Provide * brief nimtiTa description 
of th* activity giving rlit to th* rsferrsl, erplat.nl ng vft*t iaMinusual or Lrrsgular 
about tb* tr*aA»ctijon. Details jaill be brow Ld sd iatsr La th* fora. Ths ^jr?o»« of 
this paragraph La to prow ids— «r~~rTi *117 d a * ctiptTbTr~-af til* overall tr»n»»ction. (Lire 
applicable account nu«b«ri. ) \ 


/ 


Setveea 7 sb ru ajrjc/19 8 8 and July 1987, James 3. XcDougal, Suxan a. HcDougal. Ll*a 
Anspaugb, J La Cuy Tucker, Stephan A. Smith, Sill ClLntcn, RjJ.lar/^ JLxihanv Ciicton , «r ,-1 
other/ individuals who are a s yet unidentified, wn principal* Ln\at least ona. and 
possibly aor», of the following compiniai and/or business interests, each of which 
aaincsined,- a checking account at Kadisca Cuarancy Savings & Loan { "KC3L" ) : 


Kadlaoo Xarketing 
KcDougal i Associates 
7lower*r>od Taras, lac. 
Peck JrooJc Kaoor, lac. 
Greet Southern Lend Co 
Smith- Tucker-McDougal 


Designers Construction 
Kadiaoa 7 inane la! Corporatloa 
WTutawiter De-relcpoeot Corp. , Inc. 
Polling Kanor, lac. 

Tucker- 3aith- KcDougal 
Snlch-acDougal 


KCJit checking account hiitoxiee from September 1988 through Kay 1983 were relieved 
analysed for each of these eatities (hereafter referred to 11 the "the eexaniaed 
cccrpenia s f ) . Che pattern* that evolved frees thiJ rr»iw go back to Tebruary 198a, 
possibly earlier, and occur aa late a* July 1989. / 


During thia tine frame, iom or all of the principal a of the afnreoantinned companies 
allegedly*^ allowed, or participated La, numerous questionable caah flcw\ *rui “loan* 
tranaaction* b«f ** n the combined companies, and other, ^<*1 nancl ■ '■ Lnsxitut iona . Thu 
transaction* rgvt«w»©d and discussed bersia will alLege"excexsiv* overdrafts resulting 
Ln unauthorised loans, check kiting, poeaihla for 7 ery_jo r s e - ch e-vmry'Taait ,~ extensive 
uae of unauthorised signature*}, potential misappropriation of fund*, poasihla illicit 
campaign contrihatione , diversion of loan proceed*, and potantlal hank fraud; each of 
thaae sctlon*, compounded by the extended tine frame during which they occurred, lend* 
causation to the probability that some or all of the KcDougal ' • business associate* and 
partner*, the collective principals of th**e combined company**, had knowledge of these 
act iritis* . Che «xt*oilTS nature of these *ecivitiee-^could''''*H*q-*dly constitute 
ongoing criminal and regulatory violations which lasted f of^a^period^of three or note 
year*,, and could bars ultimately contributed to the failure of^ th* Association. 


Although same oi, tbe*e companies , such a* Kadi son Xarketing, Kadlson ?iaancial 
Corporation, and rlow'arvcod 7am* appeared to be viable and active eat it in* ,. the other* 
appeared to be Titties sore than shell ccegianle* with limited assets, whose checking 
account* went through sporadic flurries of activity, "money in/mooey out*, then, 
reverted back to minimal balance* with very limited activity. The account histories 
indicate that the collective checking account* far these entities incurred very 
11*1 tad, if any, eonthly •'service charges, deepita their below elnioua balances, and 
limited overdraft charge* regard!*** of the excessive cumber of overdraft* in several 
of thei account*. \ \ / 


An analysis of the aggregate checking account* for these act it is* between December 1988 . 
and Kay 1985 reflect* a Minimum of 9S. check tirnwc il rms -occurring by and between th* 
comb in e d companies and/or outside financial institution* , totalling 51,015,122. There 
were a minimum of 85 deposit transactions by and be t we en the combined conpanlsa, 
affiliated persons and/or financial Last htnt tens which totalled /II, 079, 182. The 
resulting aiaisua ©timber of "money in/morvey out* tr lneactlons ^for these comb ined . 
predominantly shell, companies we* 52,098.248 over “X— six— month period of time. To 
produce"*!! checks from ssch account, even for a six mouth period of time, would have 
been cost prohibitive as well a* labor Lntenxivei therefore, only randomly selscted 
check* and depo* itxofax* produced from film for th* 12/88 - S/IK ta rg et time frame. 


The combined companies 'lant* one another in excess of 5190,000 during the time frame 
of December 1988 through Key 1985. There were 31 check* written, designated aa "loans' 
by and between the entities, that totalled 51f2,386> however, there 1* no India at Loo— 
of any form of repayment between the errtitiee. This premies lands support CO the 
suspicion thee the KcDougal’* were utilising these shell companies as a personal *casn 
cow* from which to generate fund* for their own use, and to th* far*h»* *" 
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or all of their business partner*, including loan peywerrt* to cutaida financial 
iaat ltxrtioojKan behalf of tha various partnerships. Tha RcOcnqala ' ■) i i y further 
usod these' t ball companies to__J_Lliar — fund* from *262. through Had La cm financial 
Corporatism and It’ a aubaadiXrlaa for their ovrr~b«fteiit. \ 


/ 


Trva Dacaabar 19 8 •♦''through hey 1385, the personal cbacilnq accoctnt of^Jua* and Susan 
Hcbougal (account 4 424) was frequently overdrawn. with overdraft amounts of up to 
$20,000, lasting for tvo and thr»a weeks at a tl me. During thi ■ time frame, the 
combined corrpeniss wrota at least 10 checks to James or Susan XcOcugal , totalling 
$ 52 i 170 , calling the funda ‘loana*. The Btnloa number of collective deposits from 
various (ourcaa shown going Into tha Kcbougal ' a account during the ioa time frame Lb 
in/ excess of $630,000, with checks going out of the ac c o un t totalling ortr $622,000. 

Xxaoeplea of Jamb Hcsougal’s aliuM of poaitlon a ra clearly indicated in tha cumber of 
checks which forca paid through tha Mcbougal ' * joint check ! -7 account in tha target 
tin* fra me. Tha significant amount* . frequency and cloa apan of tha . or«rdr af ta ira 
being alleged aa unauthorised loans for the purposes of thia riftml. Substantiation 
of 1 theee activities la outlined in tha following exaacpleez j 

• On 1/28/85, check 4 S77 for $12,181.07 «u written free tha xebcugai’s account 
to Vocthaa hank for a loan payment. Tia signature on the chock raada * Jana a 3. 
Xcbougal*, but beers no resemblance to hi* actual signature. / The day tha check 

\ xia weittaa, there insufficient funda In tha account, x at vulch juncture a 

v$l4,OO0 "personal loan* vu vrittan froo Tlovervood 7iraa/(clocl^ 179) to Jim 
Xcbougal. (5uaan Xcbougal ' a slgnatura oo tha Tlovervood Unt check had also been 
for god) . Despite tha S14,000 loan, tha ebacX to *art has Bank va* forca paid, 
overdrawing tha Xcbougal ' a account by $-<4 , 116 . 9J>-f" where the balance ramainnd 
'ifltil « deposit of $ 5 , 127.04 arrived froa anrunknovn so urce. . 

• On 2/7/ th^Buaan XcDougul sent chack 4 589 for $2,13-4.28 to tha 22LS; tha day tha 
check wan written tha account vaa overdrawn by $<2,282.00, and when tha chack 
wan forca paid, tha balanca dipped to $<8,777,06>. Tha initial overdraft of 
$<2 , 282 . 00> vaa cauaed by tha forca payment of tha pr afioualy oentiooed check to 

-^Vorthan Bank. 

• On a/4/55, Busan HcOougal vrrta chack 4 688 for"$1»000 th tha Bill Clinton 

Campaign Fund; tha chack vaa forca paid on 5/2/83 when " the account vaa already 
overdrawn $<7,897.72>, iajcreaalng tha negative balanca to JklO , 191. 72> . Tha bum 
dmy, 7lo**ar'vood feraa v ro ta a $2,000 chack to Xadiaon Guaranty, vbich vaa 
ipparaertiy caahedj gl-ren the identical doLixr aaouarta, tha probability exiata 
that thaae fund* vara alao contributed to Clinton' a campaign, vhich, if active 
Bolicltaticaxa f Or cootr Ibut Iona v«r« occurring, could have provided tha impetus 
for hie buaiceaa aaaociataa to vrita checka totalling $6,CC0 to hia caarpaj.gn 
fund, one of vhich" put tha hcbougal’i om account In a pclO,OOC> negative 
balance. \ \ 

\ \ 

- on 4/13/8J, check 4 H? for^S35,000 vu written on the KcOcugal • a account to 

fl o»ar wood fame j thla vu done to cover Tlovervood * a eaiating overdraft of 
peso, 394. li> vbich occurred vbea"-an $86,612.64 cb«tk>fco Kadiaon Guaranty vaa - 
forca paid. The $86, 612. 68 check ( #l7^waa_iLi®* a ^P«r Mat: 00 Kcbougal related 
loan #1591. The data that the. chack far $55,000 vaa vrittan, tha ncbougal'a 
account balance vaa $13,429, and vaa eutoeeguentiy orardravn by $<28,077 .82> vben 
tha chack «u forca paid, documenting jnrt one of nany laatancaa of chack 
•kiting-** Tha overdraft itataa aa the- ,Mrf>ougai' a account" wea raoodied by a 
S29.209.20 chack from Kzvcjcar, Inc. ( ailegadlr-tha-a^rax laeaiag department* of 
"Hadiaou financial Corporation) , v&ich vaa noted aa a "refund 00 black 280 Si* 
Here adea^ which had been pujrehaaed by the dcbougal * a on 4/18/85. k aisilar 
“ra fund *^Cituat ion occurred vith a $27,149.20 Kediaon counter chack. vrittan to 
Jia hcOougal for an *8S 280 XL Berradaa", signed by Henry (or Harry ; alguatura 
a Lao at illagibla) Hamilton . Jim Kcbougal had prwviouaiy vrittan chack > 691 for 
$27,149.20 to kxacucar Inc.on 4/9/95. In 00 a instance, the funds vex-a 
to the lfccDougal'a vtan their account balance vaa in an excessive state olT 
overdraft . 
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• On S/24/E5, check # 760 far 2-33 , 23 J . 29 tai issued frca ths HcJDougai ’ ■ »ccouac tc 

Onlon/Wational Bank, allegedly for a Ima p«rrwit. TYs data ths chack w« ■ 
written, ths acDougal'a Accguruncnntxlned « balancs of 29*3.19; JLa McDougal 
procured loon #27 6^-foy~SS5, 000 from nCS2rr~'depa*iting tie fund# lato thsLr joint. 
Account to cota T the check to Qoiaa iiMnnii^unt - Howr»tr, despite the 
deposited loan proc ssd s , the $fiJ , 23 3 . 29 check wajTvfarce p*_ld, putting the 
HcOoagel ' A^account baisncw at $<4,Q96,Q3> \ 

It itculd also be pointed out that the XcDougal** clearly diverted funds frara their 
aaxL horse/ pure bee e end i mpr ove m ent loan of 3351,502, funded In 2/85, for other 
purposes./ Over $100,000 vu diverted for the purpose of bringing principal and 
Interert' payments current on five separata MPSI. loene, u evidenced by KcDougal check 
/ 611 far $95,262.82, and check # 612 for $5,659.17. It ■ hoc Id be further noted that 
check #616 for $4,500 v« written from the loam proceed# to Loraoa XcDougal, a 
relative, for undisclosed purposes. 

la Addition to KcDcugal's bletant misuse of poeltion in Allowing hi* personal Account 
to exist in such ah ct«nlri« stats, he allowed the cum cl rrat tuicai to occur with 
the c cabined shell cocps n les u veil, Brtweea 12/14 end 5/15, there era 16 ov er dr eft 
situations vlthin the Account* of the combined corporiss. The najorlty of these 
overdrsft* vere cured by depoeit* fraa one company to another, sometimes by "kiting* 
funds betveen Account* In which insaf f icient balancs* exiited. Tii*/ allegedly happensd 
aa At least two occuioni with Whitewater Development, who evidently had Another 
Account (poe«lbly *t Bank of Xlngston, nov kadisoo hank 6 Trust), /Into which funds vers 
deposited froa the «G5L Whitewater Account, leaving it In in/rerdrift status. 


\ 


\ -i ( sans of-- 10 checks. 


During the target time frame, Whltewator Developcaent „vroti 

totalling 2,70,609.41. Of these 10 chocks, five checks totalling $60 , 62S we re writtan 
on Insufficient v fuod*. The ensuing overdraft* wen- co ve red — by — fundi froa the other 
combined cocpanies , some of which ve r e provided by bank loans. Some of the Vhitewatar 
checks vith more significant dollar Amounts, such as check # HI for $7,200, and # 128 
for 55,071.23, vere payable to The Rank of Cherry Valley for principal and interest on 
two separate loons, and vere written on Insufficient funds. Check # 118 woe force paid, 
overdrawing Whitewater ' e account by S<7,492.04>, whars/ tSs-bal once remained until check 
# 152 from Tucksr-kaLith-iieDougAl for $7,500 vas deposited Intb-JThit ewater * s account. 
The circumstance* surrounding Whltewstmx check # 128 were''- e tail Arsi. only the deposit 
camei from the coabined accounts of Rolling Xonor, TurWsr-teaith-ttcObugal, riowurvood 
ram* and Pembrook honor. Hour ice Smith, principal and/or loan officers of the Sank of 
Cherry Valley, Is allegedly a long time Associate of Jla XcDougoi. Smith was also a 
frequent caller da Jla XdDongol, according to the hCSL pbcaa message log*. 

Isch: instance In vdici x Whitewater* s actions resulted in an overdraft, no service charge 
or fees were assessed, with the exc e pt ion of two in 1985, both of which vere refunded. 
The two la rg es t check* written by whitewetex during this time frame, check #137 for 
522,000, payable to Oaaxks Xaalty Co., and check # 138 for $20,000, payable to James 
McDougal (alleged 'loan repayment* - although the records show no indication of any 
loan from kcOougal to *<h it eve ter Tavern both f o r c ed paid as there were insufficient 
funds In the! account to cover 'either^c beck. When the 525.000 check paid, placing the 
balance at $<24,470.90, the overdraft v**-jcov*rsd by a check Jfrom flovsrvood 7 a m # for* 
524,455.90 (the amount of the overdrsft, less — th e 1 15 — service charge which was later 
refunded). The 71 overwood funds came, from the proceeds of a 5135,000 cashiers check 
drawn on Stephens Security Bank, Stephens, Arkansas. The $30,000 check writtan frm* 
Whitewater to James AcOougal was writtan -when Whitewater hod a balance of $270.13. 
When the check was force paid, the balance wmah-to K29 , 744, 87>^where it remained for 
two weeks until a 530,000 check from Kadlson 7 laxaciai-dkarpo-rat Ian (subsidiary of twtSL ) 
was depoeited into Whitewater's account. There was do explanation given os to why 
Hadlaoa 7 Inane \ a Iwould have given (or even "loaned*) Whitewater Development 530,000. 


At this juncture. It should be noted that shortly sjftar the target time frame, la 
October 1985, the MhSX, Board of Directors siantts reflect that kodison Fina n cial 
Corporation was overdrawn by 52.7 xlHlcn j the Board subsequently voted to call the _ 
overdraft * an investment in the service corporation* , as up to 66 of the Associations 
assets could be invested In service corporation# , from a regulAtory standpoint. II 
should be further noted that the 530,000 chsck J«mes AcOcugal received from Whitswatsr 
8 orth Severs, lac., (vbots principal is farmer Senator J. w. ru Lbr Ian- i 
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vho subsequently sodorsed it to Xadlson Guaranty f or the purpose of obtaining a 
cashier's check (drawn from XGXb account .. #700 1 312 . transaction #7801). The cashier's 
check la ,-currsotly unavajLiabTeT the fla*T~~Tla*tir4itIoo of ti 3x funds la yet 

undetermined. "" 

la addition, it/dhouid be pointed out that the records of hhe former MCLSX, Chief 
financial Officer. Crag Toung, reflect a 530,000 “reserve* payment anticipated Jroa 
Development in 10/85 for an “engineering su rv e y * ; t.M ■ information tppaara 
on a Z low /chart relating to Kapla Creek farms, a land inveatment/kubdivision 
development of Xadlioa financial Corporation, and a second tlar mb a Id lacy ' o f Hadlaoo 
Guaranty 64-rlnqa £ Loan. In addition, every month during the target time frame, Juaan 
KcDougal deposited a check for 5283.13 from Logan Chart a r fervice Into the Whitewater 
account; 'tl*u funds were diverted from tbs Bank of JLlageton to vbam^thev vara all 
payabla,, and endorsed by Susan KcOougal to Whitewater's XCSL checking account In an 
apparent effort to keep a alnlnal balance in tha account. 

forgery is alao alleged to ba a possible factor La irrarid of tha checks writ-tea on the 
Whitewater account. According to tha MCdi aignature card for Vbltxvatxr Develcpi&eat 
Corporation, Inc., the only algnatory oa tha account is Saun Hebougal; howrar, the 
signature oa th* card allegedly bear* littia resemblance to ruxan XcDougel's actual 
ilgruturai It is iataraatlng to aota that tha 525,000 chvck vritttn era tha Whitewater 
account to\ Oaaxkx Axalty Co., has *.’*o*« 3. XcOougal” signed to lty r »^ a though ha it 
not a signatory oa tha account. Tha signature on tha check was / allegedly signed by 
iOMct>« else> vtoota handwriting bears a striking resemblance to that of Lisa Anxpaugh, 
a acOougal business asaociata in a number of other enterprises/ la fact. Us. Anspsugh 
allagadly forged or signed both Jama* aod Susan heOougalid'" ilgnatura to checks drawn 
on all of the combined compaiiiee accounts oa rrcatrous^ncsuiQ&j duri ng tha t -^* frame 
in question. Although at least oae of the checks written— by-* hi t e vatag to the Sank of 
Cherry Valley was actually signed by Jin KcSougal, moat of the* were signed ’Juki 8. 
XtDougal*, allegedly by Susan KcOouqal or Lixa Anspaugh. If these were not actual 
instances of forgery, per se, than there were certainly numerous casea of unauthorised 
signature* on tha accounts. That being tha case, the HcDougal’s apparently sat few 
parameters for “signature authority” on their persoaair~knri^corpoxata accounts, with 
aultipldvcbecks showing no lesa than three different ■ ignatuxea'-for “Jamee 3 XcOougal* 
and no laee than four different signatures for “Susan H XcDougal * ,' S V S ^^ 

An otsttIbv of^the Whitewater account history supports possible criain election on the 
part of Susan XcDougal, Lisa Anxpaugh, and at Is ext one othe r individual, \ for alleged 
forgery, or unauthorised signatures in tha name of Jamas S. XcDougaX. (and in the case 
of Lixa AnspaughV the. name of Susan KcDcuqal) oa numerous checks. In addition, the 
fact that Jamas Xcbougal was not a signatory on the account, but signed checks 
regardless of that i act , 'shove his recklsss disregard for regulatory requirements and 
banking laws. KcDougai”* doc u asotad willingness to allow the frequent o v erd raft status 
oa the Whitewater account, ensuring that loans payments w ere made and corporate 
obligations met, served hix own benefit as well as that of eas e or all of his .'businass 
partners. Although aircumxtancea point to the probability that sene or ail of his 
business partners were aware of tha-- activity taking place within the Whitewater 
partnership aod corporate checking accounts, there is Lnxuf f idexrt evidence at this 
time to p r ove that they had knowledge. Conxeguentl r. th ese— individuals will appear oa 
the list of witnesses contained at the- end of this referral. / 

Similar Instance* were allowed to occur with the account of Tucker*»^aiith-«cf>ougal , 
whose principals were Jamea JtcOougal, Jin Cuy^Tucker and Stephen A. Smith. The 
following examples are octadi ' 

. Qnl/2L/»S /check #161 far 53,894.68 was written to first Q o se aa rcial hank for 

“ interest A conae arolal loan. James AcDougal'a signature wax allegedly signed 
or forged by luaan XcLougal, who wax tscnnlcally the only signatory on the XdlL 
aignatuxs card. The data tha check was written, tha account did not contain 
sufficient funds, and subsequently want into an overdraft status of S<2,963.00> 
vtieu the check force paid. Tha overdraft wax cleared with a check froca— 
71 overwood farms (#176) for 53.SOO on 1/28/83. 
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On 3/13/85, check #166 far $4,000 -*i wrir.ro to Citisan 1 a Saak for ’ralana deed 
)Udlion County*. .'*04* »a2*nrgrl~Y“«rgru«tur^ y** yet «ga Ln allegedly signed by hla 
wlii, 2uun. The^data the check w*_* wrir«o /''thalTUCker- ieith-McOougal account 
did rot cocrcalrT’ruf f lciant funds, rod tha roojuat went into crrvririft rtitja of 
,$<J , 027 . 69>^whan tin check v» * force paid on 3/19/85. Til* account maintained • r , 
crrtrdridr »t»tu« until 4/9/85, voen a deposit of 59,189.49 was received from 
rlowervood 7&ru (check # 193). The fund* from floverwood frota vtrt exactly 
■nough to c ov er the existing overdraft, plu* oover Tucker- *aith-l*cDougii check 
# 169 for 15,664.73 which had been written to Citizen's lank of hkrshalL, 
irXaniaa, on 4/1/85 before tiers w«ri sufficient f tada Available to honor the 
check. 


On 3/11/85, 7Lr*t Xortgage, Lao . w ro ta ChacSc # 5923 for $1.130 'to Hadlson 

Cuarroty laving* and Loan. This chack v»l allegedly endorsed by Xuaan Xcbougal 
for kadlaoa Cuarroty, and de-poaitod to tha account of To cker— Smith— KcCougal tha 
day bafora a 52, SCO chack writtro to Whitewater cleared tba account, leaving a 
balanca of $72.31. 


currr or tz3 stjtxctil ncujricNi (Ua# continuation 


Similar Lastancaa involving the riowarwrsod 7trai account have been previously evidenced 
through the examples mad In coc^’inctloa with tha hcbougal’a parronaL checking account. 
Additional specific information oo activity In mc 5 of tha combined acco u nt a •will be 
forthcoming an tha chronology of moti which follow-*. 

Tha extant of tha foregoing activities will substantiate thia ref arral ! a allegations 
of c hath '.hi' ting b ec w * * n tha ralatad antltlaa (*tha coaolnmd companies*}^ aa wall as 
transaction! b e tw een keOougal ' a paraoaal account and'-tbe combined companies. This 
rafarral will further allege that, dna to tha extended p* »» ' ■ .■■ ■ i-whj.-s thaaa 

tranaactlona occtrrad, thaaa actioaa vara pr o b ably^ known to aocae or *11 of tha 
principal* of tha coahinad ctopaniw . Zach of thaaa principal* tppatx cn tha wltnaaa 
list, aa tiara la inaufflclant rrldanca at thl % *• * ee - aa previously rtatad, to pro » a 
that thay had knowlabge of thaaa activitiaa. This ranga of «T t c t« further aerve* to 
■up-port tha allag-atloaa of forgary, aisuaa of position, diversion cf funds, and. 
prooebia bank fraud aa wall aa conn-piracy to daf raud ^tha Institution on the part of 
Janes McPougai, Susan KeDougal and Lin* Anepeugh. 

OXVZ A C37CWCUOCICXL AJTD CC2CPLX7Z AC 
ahaat , if necaaaary.) 

• Ralata key ev en tav to doccanti and attach ccpiaa of thoaa docxmaots 

Tor purpoaaa of clar if Icatlon , tha following chroooloqy of a? uiit a ia broJcan down by 
untity account, and in tha. cao* of 2aa»aa 4 tuaan achougai, by Individual* . 

Jumi 3. and Xuaan 3. hcOougal^. HCSh Account / 424 

\ v / 

1/28/85 C 4 577 for 3-13 , 181^07 was laauad to Worthen 5*nh for principal and 

intareat payment oir a loan-^. Jroaa XcOougal'a liputtra appear* to have 
baac forged, or aignedby an 'ihaathcrUad party--oo hi a bahalf^ Ihare were 
inaufflclant funds Ln tha account "thrc — data Chech # 377 w*a wrltrtanj ' 
however, tha HcOougal * a received a 'personal loan* of,' $14,000 from 
rlcw er wood 7arma, Lnc. (checb-> 179 - ahowlng an allegedly forged *Ju»ro 
Scbougal* algnature) oa 1/29/85 i^Deepita the $14 , 000 hloan* /dapoa it , the 
check to Worthaa Bank w«a farce peid^_ oa 2/6/ .ft5-y-^'laavlng tha account 
overdrawn 3<4,116.97>, where it remained until 2/7/83 when * depoalt of 
--^^$3^1X7 . 0-4 vaa received free an unknown aoux-ce. 

Check #-589 for #3,1S4.28 was 1 a sued to the ITU . The check vaa aliagadly 
algced by Susan ScOougal . On the data it vaa written, tha account w«a 
overdrawn by $<3 , 282. Q0>. When th* check ciaarad on 2/19/85, the 
account* a overdraft rtatua increased to 5<3,777.0S>. As previously noted, 
the initial overdraft rtatua on the account wae caused wtua check # 
for $13,181.07 to worth an bank was force paid. 


2/5/83 
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heck # 611 for S93.362.62 was issued too Kadison Guaranty Savings S Loan, 
for principal ^<iXuiterewt~^yTj«nts— on_f ire 2icOougtl related loans. This 
check cleared Jr ota loan proceeds of 53517102.80 deposited to xchougal’s 
account 2/22/8 5 . The proceeds were designated "purchase «ruj rtQo»ition 
of heme* for the HcDcrugalj; bovrrar. over $100,000 of the\ proceeds vara 
ultlsatsly diverted for the purpose of bringing other debt 'currant. 


2/19/83 Check # 612 for $6,669.17 was issued to Kadison Guaranty laving-* 6 Loan 
for Latsrewt on a XcOougal related 335,000 unsecured cocDnrclal loan. 
Again, t be check cleared through the funds provided by proc ae d a from the 
home loan. 


2/20/83 A de p osit for $1,000 »u credited to the XcOougai'a account; the Capo oil 

wu check # 181 iroi flo-arvcxxl Garcia, allegedly signed by Smu XcDougal, 
and deposited to their account whan it was overdrawn $<11,687 .09> . 


2/21/83 


2/22/85 


2/22/85 


Check # 613 for 3178,301.02 vaa Issued to Kadlion Bank 6 Treat (forteriy 
fha luUt of Xing stop) to payoff * M Krtt rvood Mortgage at' ?ulaaki Sank". 
#4 Bettsvood ia the address of the hcSougal's new Lane. It is /reccnoecdsd 
that the Pulaski 3-anJc racorda be reviewed to verify this infomation. 


A deposit for 510,000 was credited to the KcDougal ’ %/ account ? ths funds 
coming from Madison Marketing check # 238 payable to^ 3uaan KcDougal, with 
no specific stated purpose. Prior to thia deposit/'' the HcOougal ’ a account 
was orardrawn S<8,612.05>. v 


loan' p roc Md< , la the form of Cashier' s Check j L_12-L8 — fo r - S 35 T1 502, vara 
deposited into the HcOougal'a account. ~As aoted^ this loan was for the 
stated purpose of pure baaing and rsoowating a boat. 


2/26/83 Check 4 616 for 34,300 va* issued to lortM McDougsl, on* of 7 in 

KcOoug-al ' ■ relatives. This ctacX did not indicate a specific purpose, and 
X cleared through the funds provided by ithe'Toan^ proceed a . Aa the 

N. xcOougal'a were contributing to the Clinton Cimpaign^fand during this tine 
frame, it La recommended that a further investigation "'be undertaken to 
drtaraina the poeelbility that these funds vera\ provided to Lnrene 
McOougal for the poaaibla purpose of making additional campaign 
contributions on behalf of the Mcbcugais or Madison Guaranty. 


2/27/85 ChecX / 617 for S4S0 vu issued to iortn« KcOocgal. Again, tiara vu no 

designated purpose on the checX, which raises the previously unanswered 
question, '^ioth checks to Lorso# hcbougal were signed by Susan MnDougal. 

X X 

ChecX 4 137 for S4.300 was issued to Madison Bank 6 Trust for interest on 
loan # 3376. 72 X ThXa check alaa cleared from the home loan proceeds, 
pu r ng the dollar amount of funds diverted for other debt to over 
1100,000. 

TOTT i It appears that the HnDougal * l each~~£» V> hh etr^ovn set of checks for their 

account #424, and would apparently write checka from which- ever pad vaa 
available at the tine. The hi inhere on the checks frequently range all 
over the spe< rtrra in a non- sequential order. 


3/1/85^ Check # 138 for $8,230 was Issued to Jlobert T. Wilson for “payment on 

^■\aota" v Wilson’S specific role In this transaction has not been defined. 
oor^haSsths purpose of the “acres' (loan) in question. Jla KcOougal 
allegedly signed this check, which appears to be a fairly rare occurrsnes. 


Check # 178 for 313,248 was i a sued to asynes Auto, with no specifically 
• rated porpoee, but would appear to be for the purchase of a car. The 
check is signed “Susan KcOougal*, but does not appear co be Susan 
ScOougal ’ a alleged signature. This check cleared from the home loan 
proceeds . The aarne day check # 179 for 31,738 was issued to Haynes Auto, 
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again With no apacifl cally statad^purpoea, and citcx 4 . 180 for 313,150 wee 
writtan to * Mrl-'CfvaxIaa fironioo, rbr~na_.a pacific ally atstad purpoaa. \Xl 
tbraa of Lhasa checks, totalling 52* , 236 , "ciaarad from tba procaadj of tJvo 
McOougari ’ a hcoa loan. "v. \ 

Cbock 4 181 for S4.8S2 *u issuad to ITT XLruaa IntlX tha moo fiald ihow 
••veral loan auabara. It ia r» cciuM o<l»d Uut rt c o r ti be aub-poanaad to 
datoraina tba nature of, and participants La. this loan- 


3/19/85 Madison Guaranty Savings iaeuad check 4 2104 for 53Q..7S0 to Jjasi 3. 

XcDougol for ‘rainauria m a a t for leaaa auto purchased for Leasing 
Department*. It ia recoaxoanded that further Lnveat igatioa be conducted :o 
detacaaine if this vt» faiaburr araa t for tba S14.9SC La chocks vrittaa to 
Eayrvaa Auto on 3/10, and possibly tie 113,230 ctacx olao writtxn on 3/19, 
to Cbarlee Erooaon. If t h is ia tba caaa, thq ciecJtJ* written on 3/1C 
tota_LIad 328.236, indicating that James Mcbougai vu reimbursed for S2.514 
that ha did not actually spend. 


3/29/83 Cheek 4 676 for 511, COO vu issued to <Juapaw Title Cootpaay, wltb oo rtatad 

purpose. This transaction von Id «e«a to indicata tb* possibility of a 
formal real aetata sale or ciaaing of acm t yp e; possibly related to t. w .* 
purchase of the KCOougal’a Looa , or related in acme moaner to the S23.C00 
transaction batvwa Whitewater Oevaicpoent and Oxarks Fealty Conrpany, It 
!■ ractcmandad that the Quapav Titia Company,, and Oxarks Jlaolty Cccrporry 
racor da be ravio>w»d to n«ui tba ptrpo** of" the S11,000 check frcta tba 
x^McDougais, and It ' ■ potential relat iota flip to Wbitavatar *nH Oxarks 

laxity, if airy. — ' 

\ / 

4/4/SS Chacic. 4 688 for S3, 000 vai iaauad to the 3111 Clinton Casrpoig-n fund, and 

allegedly algned by 8uaon HcOougal. The account balance on tbs data tta 
check was vrittao stood at 5<7,897.?3>j vfcen tba check claarad on S/3. the 
overdraft status increased to S<10 , 897 . 73>T Tba a c c o unt balance remained 
N. at tdla level until S/9 when $5,281.21 vos-'-depoaited^ frca an unidentified 
ioutc*. 


a/17/85 


Chad c 4 691 for 337,149.30 was issued to Srecucar, Inct, allegedly a 
subsidiary of Madison Financial Corporation. Tba check did not xtate 4 
specific purpose. When tba check vu written, the account had a balance 
of 534,533. ,73; tba chock cleared cn 4/12 crartnwing the account by 
S<10 , 075 . 00> . Funds totalling tba « nc t a-aaa aaarunt van d»poalted into 
tha aOouqal^' 1 account on 4/22; tba aourca batng a Kadiaoo Guaranty 
Sariog* isloaiKCOtatar cbaoi for 537,149.30, allegedly aignadiby aitbar 
Harry or Baary Haailtan, with tba notation *85 A3 38C 4L“. It ia 

coocalTabla that XCOougal purcbaaad tba car. and than aold it for tba aaoe 
ajacMUt two waaxm latar. Sovarar, wtxan conaidarad with tba fact that a 
similar aituat ion\ occurrad with Jtcbougai and tzacaur 9 days latar on 
4/18 , tha Mla/puxoha_*a tbaocy. ba c co aa incraaaingiy Laplauaihla. 


\ 

A Ca p os it of 533,000 was- credit ad 
mains unldantif iad at this tine, 


to tba HeOougtl'* account ; 
but raaaarcb continnoa^ 


tba ©cure* 


4/18/83 CbocJt 4 697 for 329,209.30 vaa'^iasuad to Iracucar," Inc. for a black 

Aar cadas. Tba woe aoount was rofubdod — to — th*" AcOougal * ■ account by 

^ Ijraoacar on 3/1/8S vben tba Lr account «u crrardrivu by 5-08 , 812 . 34> . Sy 
this point tba AcOougai ’ * bare awidantly purebaaod, and althor r a turn ad or 
•otd^.two ajrpona It* oars ia a 10 day pariod of tima , It is raocmeaandad 
ttat tbaa a traosacticma ba furtbor inrestigetad tbrough tba racarda of 
Zracucar, Inc. to datamina tbat nature of tbia activity . 


CbscJc 4 699 for 333,000 vu iasuad to riovanrocd Fartaa; tbia was a 'loan* 
to cover riovarwxd * a aattating overdraft of S<30 , 994 . 17> , wnich occurred., 
as a result of an 586.6X2. 64 payroant to Madison Cuaranty tevUga t Loan oo 
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4 ,XcDOug*l 
FlowaOrOOd 

'Whan tha chad wa* forca paid 
o-rardrawn by $<2d-r3TT7S2> 


ralatad loan . At tha tlna tha "'535,000 chack/’loan' 

w writtan, tha XeOougal ' a bad 519,429^50 La thair account. 

■ account waa 


ra 


4/23, tha HcDOugal* 


S/1/85 / Chad^^l for SI, 207. 20 wu iaruad to Xadij40Q' v Cu aranty for tha April • a d 
Kaxcb payoanta on XeOougal ralatad loan # 1064. Tha iccouat vu ortrlrirn 
S<7,897.73> whan tha chad f ore* paid on 5/3/85. Tha and r**ult of thia 
hranaacticn appear* to ba tha HeDougal * a overdrawing thalr account, 
reaultlng la an unauthoriied ’loan' frea tha Aaaociation, in'order to pay 
tPa Aaaoclation for Chair April and Kirci loan pay»ent*j\ thare appaarx to 
ba little, if any, logic to tlaaa clrctarc ancma . 

5/1/85 Chad + 704 for SS0 waa laaued to tha ^wpocratlc Party of lrlir.iu, for 

tia purchaaa of *2 Jaffarson Jadaon Oay dinner cldjrta*. Tha account 
balance vti S<5,826.36> whan tha chad forca pa_Ld. 

5/15/8S Ciacic / 748 for S20.000 waa iaouad to Madiaon Guaranty for tla purchaaa of 

CAahier** Chad # 2704, Tha rwittar on tha Caahiax'a Chad was March 
Xrrrar'f, Inc., wtsow principal la J.W. rulbrighc, foraar Senator iron 
Arkxnaaa. rulbrighc andorsed the ci»cX 'for de-poelc only to Algga 
5ational 5a r. k ' on 5/13. On 5/20, S20.CC0 waa depealtad into XeOougal * a 
account which waa Tnrtriwo S<17,632.20> at tha t la*./ Tha aouxee of tha 
dapoait ia undataralnad at thia tin*. It La ce coura aodad that Rlgga 
Xatloaal 3anM racorda ha ra-riawad to detax-ain* tha.'poaalbilicy that thaaa 
fund trawelad froa Fulbright hack to XeOougal .,1 f to, this tranaaccion la 
a\Iilaly candidata for poaaihla c.Vacx Mltiag^'^ ^ 


5/16/8S A dkpoait of $3,370 w*a eraditad t o — rocounF^ which waa 

overdrawn S<26,052,20> at tha tiaa. Tha fund* cum froa rlowervood Fam* 
chad # 204 for S190, PatnOrooX Manor chad * 123 for 55,300, Craat 

South am Land Coorpany chad t 126 for SISO, Polling Manor chacJc $ 212 for 
S2.400 and XeOougal i Aaaociataa chad * 107 for J300. Mach of tha chada 
waa daaignatad u a ’loan'. 


S/24/85 Chad F 760 fox 583,233.29 waa iaeuad to CniorKjat looal SanX. Vbaa tha 

\Chadt waa writtan, tha account contained 5963.29. XdOouqal borrevad 
585,000 froo afidl, (loan # 2764), and tha loan p r o cn a d a wara N dapoa it ad into 
thair account to cowar tha 583.233.29 chacX. 3owawar, whan tha chad 
ciaarad on S/31, it waa forcad paid, laaving tha account with an ovardrait 
balancavof 5<4,096.03>. 

\ \ 

Wbltawatar Da-ralopoant Corporation, Inc., Account t 2301315 

Princlpalai Jana x and 5a* an MnOougal 

till and 3.1 11 ary Podhaa Clinton 

12/7/84 Tha Vhitawatar account waa omdriwn by a pyr o r laataly 5<*,000>, wban a 

djrpeait for J9,310 brought balanca up to S3.A23.65. Tha dapoait waa 

mada up of fund* froavtba accbqzrta^o f tha _ rcBtf )inQd coorpaniaa: TucXax— 
Imith-McOougai chad t 15i for 51,600, {toiling Manor chad ^ 198 for 5330 
and PamfirooX Xannr chad F120 for 37,100. Mach chad waa rfaaiqnatad *a * 
•loan” to Whitawatar, and aaci^chacX waa allagadly iignarf by aithar iuaan 
achougal, ox XJja Aarpaogb ■ighinq-a* 6u*an XcOougal .,Onca tha dapoait waa 
cradltad, Wbitawatar laauad chach * 12T-for S3,27-rr8 to tha S a n k of Charry 
Vallay, taking tha account balanca down to 5147.47. 

fox 55,071,23 waa laruad to tha Bank of Charry Vallay. Thu 
chock wax aignad *Ja tsmm a. XcOougal* (wtxo had no a Ignatur* auchorlty on 
the account) allagadly by luaan XcOongal, baaad era tha bandwriting. Thia 
chad claarad tha Whitawatar account on 1/11 - tha day aftar a dapoait Jot. 
54,660 waa nada to Vhitawatar by tha «— ~«^ 4 co c spa r . 1 a a account*. 
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i/22/ay 
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2/15/85 


2/13/85 

\ 


Whitsvat.r racairei a deposit for $4,660 * „ 

/•cwuflt* of tolling fUaor, Tucker Smith xeQo^rmi 
Penbrook Xxoor ►'—►’-wc -- m ^ . 


■th* catnbLnod coarpary 

■■ Tyy Mcw*rvood farm* and 

account- balance to $3,09Sv27. 


*?•?* f ^ 29 fo f J1 ' 000 to VUtm^DmlepXit Corporation 

c 1 ***** 1 <*» 1/24; tii« ium day 

t^at ilowvood 7ara« i**u.d chack 4 177 for 000 to Vhi<-,w«t.r 

VSSSil. 1 "? UP ^ sl '“ 6 -° 7 - without th. benefit of 
deposit froca 7lowervood, tha ctocJc written by Whit»watar ta\ th« .--i, , 
Cb^rry Valley wW haw, be^ ineuf f iciVnt. . Bank of 


\ 


2/21/85 


V?/8S 


2/22/85 


02 fOX S3 ' 000 w «» to dirt i Wad. (an appraiser, ic-or^lsc 

elC^li w i»T »v»*a AcOougal. This, chock 

oil V 13 ' r 1 * account vu .lreadr cnr.rdrawn 

$<1,391.03>, increasing the overdraft to J<A, 891 . 03>. On! th.i sam. data. 

r* 1 * aad. to th. whif^car .ccoant frcxa th. ccoin^l 

coarpanl.s account*, curing t ha overdraft. 

* U3 * or S1 ' 42S wu l*«u*d to Charlos X. j«ma /-for/tccouattac- 
arw^h* ?• ■ ig= * d “ 3u ** a Xchougal", allegedly by mxmoqo 

el.*r»d on 2421/35 /putting the 
Recount into overdraft .tatu* by $<1,192.06>. Tba' account .ffootivolv 

rr ir< ^.* W ° 3/1J ' ,r **° ***** <*♦?»■ ^•/('two from th. ccobit. d 

cowpan±*a and on* froo an undetaraln^l sourcef totalling $8,800 m S i 
P*J l«?o«it» v«, for 53,3CC,^froo th. cooblr.^d. account*, 
52.500 from Tucker iaiitb XcOougal, and SJ^TlOO fro* an unidentified lourca. 

^ proximity of this deposit to tba_SJ^C©©--ch«ar^H^hin to Chris 
r.r nnnamW that further ctMtrcd b. conducts to <Wtera±n. 
— *, > 3aai - ij llity o. «ad. "rsf un d lng " th. 53,000 back to Whitewatar, which 
cou 1 d account fox tha “ ay ic ary deposit." 

134 f °5 51,000 ' a * ^*^*1 to Whit^reter Dev.lopn.nt Corporation 
-ldi th* notation ‘Account: 317.5". Tb. dan. th*-cb*ck vaa vrittu th. 
account balanc. waa S<1,192.06>, and whan th*'~cb*ck claar^l oo 2/28. tha 
lacr.a^d to $<1,906.93>. JVld*ncax point* to th. 
that tha aC5L khit^ratar account vu allb^wdly N * rwapplnq * , or 
kiting, ch^tka vith a alstar account at aaoch.r bank, in ordar to c&alntain 
a-scartiLin account hnlanca. \ % 

X \ ' N 

< ~* ac ^ v ^ - or 5550 vu iaru«l to Chari.. againi for "accounting" 

r5 >- i -* Ch*ck cl*ax»d tha account, taking th. balanc. to 5258.97 


on 3/22. 


X 


c -t # 137 for S2S>000 vta issued to o-tar k* Jtaalty Coopanyr th. purpo.a 
va. oct stated on ths^chack. This chi>ck vu sign^ “Jam.. 8. JUOougai, 
&T Lisa knspaugh, baaed on th. hand wx 1 ting . Th. date t *is ch^k 
■was writrtM, ^tswatsT ‘ i account raflacted a baianc of 5258. 9/7; whan th. 

io«a paid on 4 />. th. icconat yai q*a rdnwn by S< 24 , 470. 9Q>, which 
Included a X1S oeardraftv char-g. that was lat^ rtbttsd. / Th. account 
*tay^l owardrawn until 4/9^whsa a S24,4SS.90 d^osit va^nciivsd from 
Tiovarvood faraa (ebark t This <Wpo.it ooustyva* «acily th. 

amount of th. oeardruft, lass th. --513 crrardrajft charge' 7low.rwcod 7arouj 
prowidad th. funds froo a $13S , OOO^caabiar^-dwck drawn on Stephan* 


lccarllaq to various Okli lv-i u, Taras and lew York n^orpaper report* froa 
harch 1992, t hi s could ha-r. -.b aan th. tim. fram. in wtLich whit^vat.r was 
conducting transaction* regarding th. hou*. that was allegedly purchased 
wttbsegn«tly sold by x«. Clinton. It is rvccoModel that they 


and 


*hit*w*t«r and OurJcs Realty 

possibility of any asiating rslatio^ship _ 

and th. aaturs of any rach relationship, if found. 


dicuain. tha 

two tritMotiocf , 


n n 


t n 7 
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4/19/05 



4/29/05 


4/20/05 


-deposit Of $24,455.90 w«a credited to Vhitawatar * a account. Ka 
lously not ad, the funds earao from rioverwocd Tarots chacX 0 194. 

— — \ 

CbacX 0 IZi^iar $20,000 wu iiauad to Jarar-d. XcOougal with the notation 
'loan repayment". Whan the chacX «u vrittan 7 \tha account balance «u 
$270.13"? whan the cbecX force paid, the account wu \overdrawu by 
$<25^ 744 . 17>. This chacX vu aigned 'Jtaaa KcDougnir , allegedly by Li*« 
Anrpaugh . Jo«i McDaugal endorsed this S30,C00 cbecX tn. Xarth\Xaver* Inc. 
<J. w. TuLbright), wto in turn endorsed it to Xadiica'Ouaraaty Joe tha 
purchase of a Cashier's CbecX, drawn from 9C2L account 0 7001312, 

trinaactioo 0 7001. Aeaaarch to locate tba fils of tba CuAiar'i ChoeX ia 
continuing . \ 

CbecX 0 139 for $17 was iseued to tha ArXanaes Director f inanca 
Administration for tba 1905 corporate franchise taje. Tba chacX vu signed 
*3uean XcOougal', allegedly by Li a a Anspaugh. J 

A deposit for $30 , 000 was creditad to Vhiiovutar ' a account. I Tba funds 
vara pro w Id ad by Madison financial. Corporation, but no purpos*/vaa atatad 
on tha cbecX. Tbia deposit brought tba Vhitewater balance fr-ota 
$<29 ,744. 87> to $255.13. It ia rac o ooandad that tba reccrd*' of Madison 
financial. Corporation ba reviewed to dataraint tba specific buslnaea 
purpose of tba funda remit tad to Vhitavacer Developoent. tba chacX from 
Xadisou financial, waa signad by M5SI. Chief f inancial^Of f icar , Craj Toung, 
who vu also raapona ibla for creating tba pravlouaiy raftrancad *7ai«rrei * 
ipraadihaet (im referral summary) in wbi cb^a^IO / 8 5 $30,000 'engineering 
au rta y* fee was to ba e h a r ge d to reserved f c op ) W hitewater 

Development. 


TueXar- Saitb-HcDougal , ta&SZ Account 0 23013S3 
Principal*? Jaaai 3. XcOcrugai 
Jia Guy TueXar 
Stephan A. Smith 


1/22/as 


2/7/05 


2/14/85 

2/17/05 


2/11/85 


CbacX 0 161 for $2,094.64 « a issued to first Conoarcial 34nX for interest 
0Ov * loan. Tba cbacX was signed 'Janes 8. XcOougal'V allegedly by Susan 
Mcbougal. James HcOougal does not - appear on tba signature card aa a 
■ignatary on tbi* account. Tba data tba cbacX was writtan, tba account 
balance did not contain sufficient funds? whan tba cbacX’ claared on 1/23, 
tba account was overdrawn $<2, 953.0C>. Tba uoa day, flowarwood farm* 
aads a $3, 50Ox* loan' ( check / 176) to TueXar Smith Xc$>oagal, allegedly for 
tba purpose of'torarinq tba o verdraft. } 

CbacX / 162 'W $21000 was issued to Jaaaa 3. HcOougai as a '-personal, 
loan". Tba chacXsves allegedly writtan and signed by Susan XcDougnl. Tbia 
cbacX was dapoaitadvto Hdbouqal’s account along with a chacX from XjuUsoq 
financial Corporar 1 nnxfor $2>127.04 noted as * salary'" an tba deposit slip. _ 


CbacX 0 163 for $300 was -issued to JMaesHfT XcOougal for ‘petty cash.' 
TbjLs chacX was also allegedly written and signed by Susan HcOougal. 

CbacX 0 164 for $1,600 waa iseued^to Cbarias X. J«a«r for 'accounting* 
i«rricaa. Tba ebeex was signed • furmn-Jlcaaugsd 5 — tllsgedly by somaona 
other tbsn Xs . Xcoougal, and appears to ba tba aignatura showing cm tba 
'actualOKJdl. aigtatura card. As previously ooted, tba aignatura on tba 
account aignatura card is aot believed to ba that of Susan XcOougal. 

A deposit of $1,150 was credited to tba Tucfcar Smith Jtcbougal account; 
according to tba deposit slip, tba funds ware related to 'Xooert 
Ametroaq' . Sowevar, the chacX was actually payable to Xadisoa Guaranty-;— 
Savinge, and endorsed on behalf of Xadiaon Ouaranty, aliageHf by Suaan 
Scbougei , and aubaequeatly daposited to tba TUCXer 3aitb bcOcugtl account. 
Tbia deposit was made one day prior to the clearing of TucXar Salth 


dapoa 

XcOougal check 0 165 
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3/12/85 ,/ Check 4 165 for $2,50 0 w»i Laaued to Whitewater Dawelopoent. Thia chack, 

along with check* — from the othar tonOux! caapaniaa icccujiti totalling 
S3, 300, w*r»' depoalted to Whitoveter ori"'J/12, curing\an overdraft of 

S<4,3 9K03> The cwardri-ft tabu* in th* Whlt*we.t*r tccdast was cauaed by 
tha^forca pay of check 4 132 for 53,000 larued tovdri* w*de. 

3/11/85 O.ecx / 166 for 54, COO wx» laaued to Cl tlx ana Sank for *relaeae deed Ln 

Xadieou County* . Thia check wax aigned ' Jxxm* 3 . ScDougtL* , allegedly by 
Suaan kcfJougal. The data tha check vi« written, tiara were Ln*u f f iciant 
fuodi Ln tha Tucker Smith XcOougal account; tha check cleared 00 3/13, 
owerdrxwirvg tha account by $<3,927.60>. Thi* owerdraft iituation axiated 
for three week*, until 4/9, at which tine a dapoait of $9,139.69 waa made 
into tha account by check 4 193 from Flowwood Faxuaa Tha difference La 
tha dapoait amount and tha o*w account balance, SS, 664.73, «u exectly tha 
tactnt neceaeary to co »t r Tucker Smith Hclougal check 4 159 for $5,664.73 
to Citizen * * 3ank, writtan on 4/1 whan tha account wa* atrill owxrdrawu. 

4/2/35 Chack 4 169 for $5,664.73 wax laeued to Cltixan'a Bank of Xarahxll. 

krkanaaa for payment on *notea 40C71190 and 00031464*. The ititui of tie 
account at thia tine vaa ruff iciant ly diacuaaed in tia foregoing Tuckar 
Smith XcOcrugai tr ana action dated 3/23/35. / 


mu, Inc. WZZZ. Account 4 2301361 
Undat arm Lead at till tine 


Principal* x 

\ \ 

12/11/34 Check 4 170 for $3,000 win loaned to Jaae*_3~ 

ch«ck/v-ai laaued, tha KcOongai’a account vu owerdrawn by S<4,095,39>. 
Thia dapoait from flowarwood brought tha balance up to $3,904.61 


1/10/35 


1/22/35 


1/24/35 

1/23/85 

1/23/35 


Check 4 172 for SI, 430 waa iiaued to Vhitawxter Oewe icpcsent aa pert of a 
54,660 dapoait. Tha fund* from thia dope a/ir~wec* allegedly uaad to cowax 
whitavater*! chack 4 128 for $5,071.23 to 'tha 3*nk"of cherry Valley. 


x Chack 4 173 for S6.202.26 waa laaued to PLrt v Cotanercial Sank for 

■Intaret on note 4 00003611*. Tha chack waa aigned. "Jaoaa P. KcOougml* 
allegedly by 5u*an hcOougal. Tha data tha chack we* written, tha account 
contained a balance of S866.74. Bcvarar, oo 1/23 a S2 3 . 500 dapoait »»• 
credited, to tha account, received from 3111 Eaniey (brother-in-law of 
Suaarr XCDOugai) allegedly for *20 acre* in Pulaakl County*. Tha check for 
56,202.26 cleared tha Ploverwood account on 1/25. 


Check 4 17S\ for S3, S00 waa Laeued to Ja 
part of a S4,675.42-depoalt to Xchougal * 


*e 3. xcOougal. 
account. 


Thia check waa 


Check 4 173 far 53,500 w*je.l**ued to Tucker Smith XcOougal for the alleged 
purpoee of cowering tha exiting Tucker Smith XcOougal owerdraft. Thia 
check we* allegedly aigned by 


Check 4 177 for $1,000 waa leaned to Whitewater 
cower Whitewater' a exiting ewerdraft. ThJ 
Suaen acOougai. 


elcpoent'' aa a *loen* to 
we* allegedly aigned by 


Check 4 179 for 514,000 we* laeued to lama* P. XcOougel a* a *peraoaai 
-loan *-^ Thi* check we* aignad *Suaan Mcf>ougei" , allegedly by •omaona other 
then — Suaen XcOougal. Tha loan wax allegedly intended to cower a 
513,131.07 chack written on acOougal'a account to Worth an Bank ; howwwer, 
tha chack we* forca paid, and XcOougal * a account waa o v erd rawn. 


Check 4 133 for $1,300 w«a i*auad to Craat Southern land Company, 

daaignated a* a *Ioen.* The aame day, check 4 134 far S5C0 we* iaauad thf 
XcOougal 4 Uaociitai, aleo daaignated a* a 'loan. Thi* check wma aigned 
" Tu aa_n XcOougal*, allegedly by ilia Anxpeugb. 


3/12/85 
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Circle 188 lor 511,763.11 iaaued to Iatara»ticra»l paper Pealty 

rporatlon aa * principal md Lntaraic payreat on a nor*. Tha chack vaa 
aigaed ‘Suaan Kcfloug-ai'"’! IXI7£?edly~bY^a£aeoo* other than Suaan KcOougaL. 
There via j »nr« of 51,550.91 La the account the data the ctaclc wxj 

written ^however , a 5135,000 depoait vu recatved and credited prior to 
thie^rfceck clearing. "N^ 

Check 4 189 for 553,053.41 vu Larued to rirat Cc*aa«rcial Sank to ‘pay off 
ccirger clal loan'. funde for thie check vera darirad, frea\ a 5135,000 
depoait to Ploweirvood • ■ account the iim day. \ ^ 

X depoait of S135,000 vaa credited to the yiovervood account frtaa a 
Caahiara Check dr»vo oa the ftepbeoa Security 3ank of Stephen*, Arkema*, 
runda from thia dopoait were remitted from rlcvervood tot 

• Kadixon Guaranty for 53,000, check 4 193 (further research into tha 

possibility that thL* v«« a campaign contribution has previously 
been suggested) ; , 

- Tucker Smith XcOougal for 59,189.69, check 4 193. allegedly to cover 

an existing overdraft. / . 

Whitewater Development for 534,455.90, chock 4 / 194, allegedly to 
ccvar the overdraft ctnMd by Whltewmer** aback for 535,000 to 
Oiarlu Realty. 



first Cooonrtial Sank for S53.0S3. 
XcOougal rala tad loan payoff. 



Ilegedly for 


6/4/85 


4/9/SSi 


4/9/895 


latnmatloaal Papar Realty for 511,763.11, check 4 188, for a loan 
payment 

Had La on Guaranty Savings and Loan fo«^J86, 612- 63 , check 4 196, 

allegedly to pay off a XcTougal related ioafrs^Thi.* check overdrew 
the account by $<50 , 996 . 18>, which vu subsequently^ covered by Jatai 
8. XcOougal 'g check for S5S,000, which orar±t«a XcOougal * a account 
by S<38 , 077 . 8> \ 

CbeckNt 192 for S3,0OQ was issued to Xadlsoa Guaranty favLog; there v*e no 
rpecLf id'vWirpoae stated on the check. A# previous ly noted La this 
referral, t.h *aj reccraaeoded that further retaarch ba conducted into the 
disposition of thaae fundi to determine tha poaaibility that thia vaa an 
addlt InniK csnrpaLgn ocotxlbutica , given tha tire frame involved. 


\ 


Check 4 193 for $9^189.49 wt a issued to Tucker faith McDougel, allegedly 
for the purpose 'of co vering the exisrtlng overdraft la the Tucker faith 
XcOougal account, v u vell^ aa covering the yet outstanding Tucker faith 
XcOougal check 4 1 6 9 X f or 551666.73 to Citiiea'a Sank. j 

Check 4 194 for 534, 455. 9Gxvas Laeued^o ^hlTevetar Pev>wiopoetDt , allagedly 
to> cover Whitevetar * a overdraft, u previously noted. Thia check na 
aigned ‘Tame a 8. hchougai*, allegedly by Lina Anapa ugh. 


Check 4 196 for 586,613.64 vu Laaued^a^Udieoa^Cviaxegty 5«vLnga 6 Loan 
for " principal and intareat* an KeDougal related loan 4 1391. Thia check 
s.uv»nlrei* the riowtvood account by V<30 , 994 . 18> vften it wee force paid . 
runde^to^allegedly cover thLa overdraft were provided by check 4 699 for 
$55 , 000""Tto»n Juwi 8. hcOougai'g account. Aa noted in prior tranaactioa 
anaJLyeee, the 555,000 check free HcdougaJ. overdrew Mi account by 
$<"28,077 . 82>. Thie tranaactioa provide* a blatant example of the 
kiting alleged La the rnury of tha refarral. 


-i . C\ 


4/17/85 
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3. HcC-c-acptl «« a “loan.* Thi- 

acccunt* totalling ja,37c, 
vtia* when. Mt wti 


S/16/33 / Check * 204 far S190 »»* laau ed to J* 

check <r« ■ partial—*- drpdkn Tbsar-the— i 
which want — Into Xchougal’a account 
$<2S, 05-772 0> 

./ 

Of the combined c«npenie* account*, ncwarvood 7axna, Inc., Whitewater De-relopnant 
Corporation,/ Inc. , and Tucker toitn XcbcmgaJL, la cun-junction with the peraenal account 
of Jaa*a 3. and Suita H. XcOouqal, were the nort actiTe and eqr»qiau« contributor* t z 
tbe alleged overdraft and chack kiting acti-ritlea. Although the other eatitiaeT 
{Soiling/ Xanor, Inc., Teadrook XJuaor, Inc., Cr*at Southern land Company, ScTougal £ 
liaoclataa, ate.) contributed a aignifioant ahara of the ‘ecaOLaad crMpanlea' depcaita 
and 'Ioann* bat va»a the varioua account*, the r p t c lf ic* regarding uheir metiritiaa ba-ra 
barna colt tad for tba purpoaea of brevity. Individual traneectloa inf ort»etiJa*”for the 
"combined coarpaniea" account* during the 12/34 - S/33 tin* izxzm carnta found In tba 
attached databaaa report, which outline* th* data*, tranaactioa type*, citci nunbaxa, 
P*Y*e, payer and dgpaalt recipient*. Tiia databaae baa been individually aorted hv 
data, dollar amount. payee, P*Y«r and dapoait recipient in ortdar to facilitate ongoing 
raaaarch and further invert igativ"* activities. 


■ Ixplain who banefitted, financially or otherwise, 

how . \ v 

\ \ 


:rcn tba tranaacti 

/ 

/ 


how ouch, and 


Tboaa who allegedly rtood to gain tba neat benefit from thee*" aunemi* and questionable 
In tar- account tr a naactioaa . wi tba principaia of the--cc»b ined arrtit la»: Z asm n and 
Suaan XcPcugal, llaa Aaepaugh (who i* a principal''' la Satl^ tr Cog abruct Ion and 
allegedly Aadiaoo Xarkating, aa wail aa an al 1 •qsd.buairW' Zaaoctata of Jla Guy 
Tucknr), 3iHxarsd> 3 ill ary Aodhaa Clinton, JLa Cuy Tucker, Jtave saitb, and any other 
principal* aa yet unident ified . Tba overdraft* and "loan" tranaaction* , or alleged 
check 'swapping* and kitinq, bi c » wc tba combined congeal** account* auaurad that loan 
payment* and othar corporata obligation* vara net, thu* claariy beaefittinq tba 
principal* of each antitry. — 


In addition, tba Xcbouqal’i rtood to qaln t*tan*l-ra financial benefit by utiliclnq 
tbaaa Ttribui ■hall coerpaniea aa a -rabicia throuqh which to channel hnda frta Xndiacu 
Guaranty, through Kadiaon financial and lt‘a aubaidiaria* , into 'tba personal account 
of J<a«« and 3d nan xcOcugal. 


X x 

« Turaiah any explanation of- tba tr tn section prow id ad by tba 
and when it. waa given. V 

To data, ao expl anatioovha* bean given by any auapect. 


ruapact and irdlcata to 


« Turnlah any arpla n atlon of tba tranaactloa prowldad by any otbar paraon. 

^ / 

5o erplanat Iona of tbaaa transaction* ba -re— bean pro-r lded^by anyone other than the 
Inwaatigator at thia tin*. 


• Tumiab any a-rideaca of corarup by tba auapacx , or rridaoca of an att empt to dacaiTa 
federal or state «ztalnari or other*. — 

Tbia MtlrvMxiM of tx an a act in n* by and betwaatn the ccxaftlaad cxrapanlae and their 
account* la betnq^ alleged aa an effort by the Xcitouqai * a to ' aaokaacraon' tba flow of 
fund* frc*a aadlioo Cuaranty and it ' a «ub a Id iar le • , into tba mloaa arrtitiaa owned and 
operated by the XcOot g al ' • and their buelneaa aaaoclataa. 


• Indicate where tba auapacted ▼ioiatloo took place (e.g., jealn office, branch, other). 

Tbaaa -riolrt bon* collect 1-rely took place at the kaiiler-a Guarantv --- ' ' 

office «t 16th and Xaln In 
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• lacosiMnd Jury further Laveat igation night a* ■ ist Law enforce 

sraaining the potential violation. 

/ 


Ln fully 


Individual r oco— n d j rtionn have been aotod within the traneectlonal uulys«a thrtrughcut 
th« body of t hm referra 1. I o w a » « r, it should be re Iterated'' that certain individual* 
on tbs witneas/lirt should be exisnaively ixrtarvisved with regard to their knowledge 
of the activities b* t a * * a the combined coopaaie* and their account*. \ 


/ 


\ 


Indicate whether the su*pe<rted vloiation appears ta b« u Isolated incident oc whether 
lt.rslatse to other transaction*. (Ixplala) \ 

/ \ 

Wat chi* violation vu not Laolated, but rather ongoing o-rer a period of thru* or son 
year*, poeaibly a*. king a significant contribution to the failure of the Inatitutioa . 

zxctasice or ixrojacaricM r*o* txx xzmjtiLt 


Has any pertinent indorsation been excluded free Chi* : 
oc\ other restraint? 

______ Ts* X Ho If so, why? 


fsrrai as a result of any legal 



KOTSt N OOT ' TO r33 VSLX OT TXX rXZHXT*, TSCT WH S3 tXZJTfJQ' VO TXT T .1. lT^tUT I 
07TICX famve. rrpaivyr CC7H . 

\ V 

sxs susrrcrxa r3rom3azi.(S) maoz xhy adkissiohs? 




5o 


If *o , who? 



In addition to the foregoing witaeeaaa, it Is also rsc rcrremd ed that the following 
individuals be interviewed with respect to their knowledge* 


Xlrby kJLodolph - former receptionist at WCXL, aod recipient of all Monthly statement* 
on the cocoLred coarpenisa account* Ln lieu of nailing; «_L*o the wife of a. 3. Randolph, 
a Mcsoogai business associate and frequent depositor fa vxrlru* cocnlred chcnanm* 
accounts. 
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R- 0. Aandolpft - farter HcOouyal buauiaia laaocitca; i rrml^ with 

Of the combined caarpani**. 

Bonnie Crocheron - currently employed by Xcn ' ■ iuccimo; entity ,\ Central SanX and 
Truat. /raroexly Lo-r<rl>*d la a d . -ntn irtratlon at the A*«ociatlon ; allegedly knowledgeable 
regarding the Institution* Demand Depoaxt Account j and theirx.hold*ra .\ 


Chari** X. Cam* - accountant for the combined coaxpeniee 
Whitewater , De-re lopaeot Corporation. 


, and ray; 


ijtar-ed eyent fcr 


/ 


dibccvdct jura axpcari^ci 


Who dlaecrrared the *uape<rt*d Tiolatlon and whan? 

I 

In-*-aetlgator i in Xay 1992 

Ha a the eua-pectad violation fc-»«n rrportad to the Board of OLractorat 
X«» Ho Hot Applicable 

ly vbea and wden? Hot Applicable 

Ha* th* 3oard of Dir actor a taJcao action? /' 

\ !•* Ho Hot Applicable 

Xfv »o ,\vhat and when? Hot Applicable 

\ \ 

Has th« euapected violation pr*vtou*ly been reporte 
•nforeeDaoCjOr to any federal or atata ruparrOory agency7 
. . !»»v X So 


5r local law 


12 . 


LOS 3 i 


f. 

<?• 

h. 


i. 


If Tee, Ayencyi 
Ayent : 

Addxaaai (City/State ) 
Telephone .fuaoar : 



Amount of 'Loaa kuovni S 
Aeatitutlon by: 

In tb« amount of: S 

Hem* of Applicable Su re ty Bond Coopanyi 
laount of Bondx 5\ 

Amount of deductible :\ J 

Wa* claim filed? laa So 

Jattlaaaot by Surety Company i 5 
Total restitution and **ttlecaeat to datat 
Set L oaa: (After ■ubtraetlny 

•ett lament ) J 

la additional loaa ruspec-e*d?\ 

(If yea , explain) 



Cadet am in ad at tbia time 
Hot Applicable 
Hot Applicabla 


S Hot Applicabla 

paid in the ftr n of restitution 



The nature 
additional 


of the traoaactlon* identified 
loaeee undar further Investigation. 


In thl* referral 


could 


lead 


or 


to 


SAs-the auapectod violation bad a material impact cm, or otherwise affacted, 
f in a nc ial^ aoundnaa* of the inatitutlon7 If *o , please explain. 


Tee; the activitiea identified and. allayed within referral could have 

contributed to the failure of the institution. 
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13. 0T7Z* QT AJ8I«1X5CH 

Th« iadi-riduaJ.* 1 ia^t»d tm — autljarls*d to dLacoa 'a^ tiia r»i«rr»l vlt.'- 

appropriate law «&£orc»*nt o££icl*l* tad to aariat^ia loc*tJLaq\or explaining any 
docusMrrca pert.iaenV-'to referral, pnrrtded that c o a xec-t. la Hr** Md« witSt 



Poeitioni 

A <r«n cy / la rt i trrt i cm i 
7 a lapQoru* JfumCxix t 
D»C»i\ \ 


Crlainal In-reac igatoc 
Jaaolution Truat Corporation 
(816) 968-7237 
lugurt 31, 1992 


ncwiMcn-zALi 


1 LM^-1 Ml ViU., 

v Ts«e«rig*t£rr'vy 

— - — f ( J v" , 



2es« ! 

Cria^^ac^^iTTeecAgat ^jjie ^Oepajrtaant Bead 

Dace 1 


?iald lai-eatigatlona Officer 


736-TCC /Xei 
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U.S. Department of Justice 


United States Attorney 



Re: RTC Referral No. C0004 


0 o r • 



’ou and my 


second review of the above referenced referral with supporting 
documents^ / / 

At\th* time ve met, I explained to you ay serious reservations 
about future prosecutions of the individuals'' involved in the 
referral. \ tfy evaluation of the referral indicates tha< there ia * 
not a prosecutable case capable of being pboved beyond a reasonable 
doubt sgains^any of the witnesses. WMIe-parttcipatIon~of some or 
all of these witnesses certainly suggests poor judgment, possible 
conflicts of interest or ethical infractions, proving specific 
intent or knowing criminal conduct would be a prosecutorial burden 
that could not be carried beyond a reasonable doubt. 

The only allegations having any credibility worthy of poesible 
deliberation for investigation exists against Hr. and Krs . McDougal 
and Lisa Anspaugh. Even these allegations, combined with Hr. 
HcDougal's previous acquittal, his present mental state along with 
no prospect of recovsring lost monies from therinstitution have* 
serious negative attributes for a successful prosecution of these 


same, 1 you are required to send a prospective proposal for such 
investigation by Friday, October 16, 1992. Such an order does not 


have told you previously. Neither I personally nor this office 
will participate in any phase of such an investigation regarding 
the above referral prior to November 3, 1992. You may communicate 
this orally to officials of the FBI or you should fesl free to make 
this part of your report. 



apply j to this office 



n n b b 8 8 
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While/1 do not intend to denigrate the work o£ RTC, I must 
op in# that^ after such a la ps a of time ths insistence, for urgency in 
this ease appears as t an intentional or \un intentional 
attempt/ to intervene into tha political "process of x the upcoming 
prasidantial election. You and I know in investigations of this 
typa,/tha first steps, such as issuanca of grand N lury subpoena for 
records, will laad to madia and public inquiries of matters that 
art subject to abaoluta privacy. Evan sadia question s about such 
an investigation in today's modem political climate ''all %oo of tan 
publicly/ purports to 'legitimize what can't ba provei\.' 

Tor » a parsonally to participata in an investigation that I 
know will or could aasily laad to tha abova scenario and to tha 
possibla denial of rights dua to tha targets, subjects!, witnasses 
or ’defendants is inapproprl&ta. I baliava it Amounts to 
prosecutorial misconduct and violatas the moat baslo fundamental 
rula of Department of Justice policy. I cannot be a party to such 
actions; and believe that such would be detrimental/ to the 
Department of Justice, FBI, this office and to the President of the 
United states. / / 

In due time, I vill be happy to meet with you to dlacusa a 
limited, examination and possibility of proving seme of the 
allegatlona\regarding Hr. and Mrs. XcDougal and Xs. Anspaugh. In 
the event\l conclude that their case should be declined, ^vhich at 

this point/ i N s a distinct possibility , t he DQJ — can — certainly 

override thaty^ecision and commit Department of Justice personnel 
and raaourcai to both the investigation and prosecution of the 
case. 


For your information, in the event I receive any press inquiry 
from any source whatsoever I am going to refer them to the 
supervisory officials in the Department of Justice and/or 
Resolution Trust Corporation. 
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FOIA request upon them by some member of the Little Rock media. 

RTC's contact with us was to determine the position of this 
office regarding their response to the FOIA request. Specifically, 
RTC wanted to know if a production of referral documents would 
affect our investigation. 


The purpose of this letter is to clarify^ any possible 
confusion. 


First, we have no investigation ongoing. Second, we have 
informed ETC of this and further suggested they shouldy follow the 
appropriate^ FOIA law in responding to the request. — T believe this 
RTC inquiry makes it appropriate for me to advise you "as to the 
present status of the above referral. \ 

i \ 

Our pos ition as related in the enclosed lette r nf nrtjber 16 
is self-explanatory^ As previously Indicated, it seems prudent 
that a limited preliminary investigation of allegations pertinent 
to Mr. and Mrs. McDougal and Ms. Anspaugh should be considered. 
The taking of 302 's from these individuals should determine whether 
there is-merit to substantiate further investigation. 


740 


Ms. Donna Henneman 
Page 2 

January 27, 1993/ 



onducting 
inst these 
tvo other 
legations 


I believe this office, 
an investigation o£>"''presenting an 
individua/s. Previous prosecution of 
defendants resulted in a not guilty 
suggesting political prosecutions were made during the trial. 
These vkre patently false but a second investigatiWi/prysecution 
could easily give the appearance of inappropriate motivation by 
this office. 

would appreciate and expect that any decision of 
investigation , indictment, prosecution or declination I be the 
responsibility of the Department of Justice. I have designed my 
position as United States Attorney effective March 1, 1993 { and am 
separating service with the Department of Justice tha^t date. I 
will be happy to transfer the RTC workpapers or make them available 
for your review. 

Best Regards, 




CXXRLES A. BMXS 
United States Attorney 


CB/bw 
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3 

PROCEEDINGS 

Whereupon, 

ANTHONY MOSCATO 

was called as a witness and, having first been duly 
sworn, was examined and testified as follows: 

(Moscato Exhibit 1 identified.) 

EXAMINATION 
BY MR. GICALE: 

Q Mr. Moscato, could you please state your 
name for the record. 

A Anthony Moscato. 


Q And your present business address. 

A 5107 Leesburg Pike, Falls Church, 

Virginia. That’s the office of the Executive Office 
for Immigration Review. 

Q What is the phone number for that address? 

A 703-305-0169. 

Q And what is your present position there? 

A I am the director of that organization. 

Q And how long have you been the director 

4 

there? 

A Since July of 1994. 

Q And prior to July of 1994? 

A I was the director of the Executive Office 
for United States Attorneys. 

Q And how long were you in that position? 

A From October of 1992 to July of 1994, the 
first three months in an acting capacity. 

Q Are you aware of the committee’s document 
request to the Department of Justice dated August 25, 

1995? 

A Not specifically. 

Q Did someone at the department ask you if 
you had any records with respect to this matter? 

A I think we have been asked a number of 
times if we had records with regard to Whitewater 
and — 

Q And Madison Guaranty? 

A Yes. 

Q And the criminal referral C0004? 

A I don’t have a specific memory of that. I 
do know there have been a number of requests for any 
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5 

documents we might have. 

Q Did you search for those responsive 
documents, notes, reports, memoranda? 

A Yes, although I -- the Executive Office of 
Immigration Review, I think we have conducted that 
search once, but I don’t think there was anything 
there. I had taken nothing from the former position 
that would relate to that, so I don’t have any. 

Q Have all responsive documents been produced 
to the best of your knowledge? 

A Yes. 

Q Did you speak with anyone other than 
counsel prior to this deposition with respect to this 
deposition? 

A There are people in my office who know I 
have come to take it and my family knows I have come 
to take it. 

Q Did you speak with them about the substance 
of this deposition? 

A No. 

Q This deposition is being conducted pursuant 
to Senate Resolution 120. The resolution establishes 

6 

a special committee administered by the Banking 
Committee to conduct an investigation involving 
Whitewater Development Corporation Madison Guaranty 
Savings & Loan Association, Capital Management 
Services, Inc., the Arkansas Development Finance 
Authority and other related matters. 

Section l(b)2(c) of Senate Resolution 120 
authorizes investigation and public hearings into 
whether the Department of Justice has improperly 
handled RTC criminal referrals relating to Madison 
Guaranty Savings & Loan Association or Whitewater 
Development Corporation. This will be the focus of 
today’s deposition. 

You were requested to testify on October 5, 

1995. This deposition is in advance of a proposed 
public hearing in either late October or November 
where you may testify. 

We will be asking you a series of 
questions. Obviously you are testifying under oath. 

If you don’t understand a question, let us know and 
we will rephrase it. If you need a break, let us 
know. 
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7 

The stenographer will prepare a record of 
questions and answers. The deposition will be 
treated as committee confidential until the 
commencement of the hearings. 

Prior to the hearings, you will receive a 
letter from the committee telling you that you may 
come to the Senate to review the transcript of your 
deposition and make note of any corrections for 
transcriptions on an errata sheet. 

If you are called to testify at a public 
hearing, you will be permitted to have a copy of your 
deposition transcript four days in advance of your 
testimony. You may be represented by counsel. 

Objections may be made as to the form of 
questions, and those will be noted for the record. 

Counsel may object on grounds of privilege or 
relevance. The committee chairman may rule on 
objections where the witness refuses to answer a 
question. 

Now, Mr. Moscato, you have previously 
appeared before the Committee on Banking and 
Financial Services, U.S. House of Representatives, on 

8 

July 12, 1995 where a deposition was taken at that 
time; is that correct? 

A Yes, sir. 

Q I’m going to show you what is marked as 
Exhibit Number 1, what looks to be a copy of that 
deposition dated July 12, 1995, before that committee 
with respect to Madison Guaranty Savings & Loan and 
with an attached errata sheet dated August 31, 1995 
addressed to Tom Clark, senior counsel on that 
committee from yourself. 

Could you please review this exhibit and 
tell us whether or not you have had an opportunity to 
review it and whether or not it truly and accurately 
reflects your testimony of that date and any 
corrections you subsequently made to it. 

(Witness examined the document.) 

A Without having taken the time to read 
through every page, it appears to be the document 
that was sent to me for review, and this is the 
errata sheet that 1 signed and sent back. 

Q You previously did review that 
transcript — 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


746 


9 

A Yes, 1 did. 

Q — of that deposition? 

A Yes. 

Q That was a sworn deposition before that 
committee? 

A Yes, sir, it was. 

Q Now, when you appeared before that 
committee, you testified to the handling of certain 
criminal referrals from the RTC that had come through 
the Executive Office for the U.S. Attorneys, 

Department of Justice, and you also talked about the 
recusal of Paula Casey with respect to those 
referrals and the Hale case, as 1 understand it; is 
that correct? 

A That’s 1 believe correct. 

Q On page 66 of that deposition, you 
discussed — you were discussing the meeting dealing 
with recusal on November 3rd, I believe, in 
Mr. Heymann’s office. 

A Yes. 

Q And you were asked then, and I’m directing 
your attention to page 66, line 21, "do you recall 

10 

being aware before you attended the meeting that 
Webster Hubbell had recused himself from all matters 
involving Madison Guaranty?” 

Do you recall being asked that question? 

A Yes. 

Q Do you recall that your answer was ”1 must 
have been. Webster Hubbell has never been an quarter 
of an inch evident in any of this, so yes, I am sure 
it was, yes. I don’t know.” 

Do you recall that answer? 

A Yes. 

Q What did you mean by saying that he had 
"never been a quarter of an inch evident in any of 
this”? 

A In any of my dealing with Paula Casey as we 
brought her into the U.S. Attorney office, in any of 
the dealings concerning this meeting concerning 
recusal, Webster Hubbell was not a person. Nobody 
mentioned his name. He was not engaged in, he was 
not at that meeting. He was not an issue or a person 
involved in it. 

Q He was not involved in this meeting with 
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11 

respect to this recusal issue? 

A Nor in my memory do I ever recall anybody 
linking the recusal issue or Paula’s handling of the 
case and Webster Hubbell. 

Q Do you recall having any discussions with 
Webster Hubbell about the appointment of Paula Casey 
to her position as U.S. Attorney in Arkansas? 

A No. I recall having a conversation with 
Webster Hubbell around Mr. Pence’s interim 
appointment. 

Q When would that have been, do you know? 

A At the time that Mr. Pence’s name was 
suggested by Mr. Banks, which would have been I guess 
before the Attorney General came on board. 

Mr. Hubbell was the person with whom I 
checked and said Pence is the person we would like to 
go ahead with on an interim United States Attorney 
appointment. 

Q And Mr. Hubbell was the person you had to 
check with and get consent from? 

A I don’t know that I had to. He is the 

person I did. We didn’t have a — what’s the word 

12 

I’m looking for. We really didn’t have an Attorney 
General in place. We had an acting Attorney General, 
and Mr. Hubbell was there. I did check with him. 

Whether I had to is — 

Q The acting Attorney General at the time was 
Stuart Gersen? 

A Yes. 

Q Prior to that time, who would you have 
checked with on the appointment of an interim U.S. 
Attorney? 

A Normally the Deputy Attorney General or 
whoever — I’m trying to think. We didn’t have any 
lead during the time that I was there. We didn’t 
have any interim appointment. But I did not have any 
conversations with Mr. Hubbell about Ms. Casey. 

Q Just to go back on Mr. Pence. Why would 
you have gone to Mr. Hubbell as opposed to Stuart 
Gersen? 

A I wouldn’t go to the Attorney General on 
something like that normally. 

Q Was he functioning as — was he filtering 
information that would go through Mr. Gersen at that 
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13 

point, to Mr. Gersen at the point? Was he acting as 
an intermediary between Mr. Gersen and the rest of 
the department? 

A Not on everything. 1 just thought this was 
an appropriate thing to check with Mr. Hubbell on. 

Q Why? 

A I guess because he was from Arkansas, it 
was a home state, home area and it was an interim 
appointment. 

Q That conversation with him, did you have it 
in his office? 

A Yes. 

Q And do you remember the substance of that 
conversation? 

A Just that Mr. Banks was leaving, we needed 
to appoint an interim United States Attorney, our 
recommendation was that it be Mr. Pence. 

Q Did you discuss Mr. Pence’s qualifications 
or have his resume? 

A In the most general terms. I’m sure 1 said 
that it was Mr. Banks’s suggestion and that based on 
my checks, he seemed to be a good person to do the 

14 

job and that was the person we were recommending. 

Q Did Mr. Hubbell express any familiarity 
with Mr. Pence? 

A No, I don’t recall that he did. He got 
back to me a day or so later and said fine. 

Q Did he indicate he had to check with anyone 
before he got back to you? 

A He did not. 

Q Now, you say you did not have any 
discussions with him with respect to Paula Casey. Do 
you recall how you found out that Paula Casey would 
be coming on as U.S. Attorney? 

A I guess by the time - we were into the 
full — the request for resignations had been made. 

We were busily - 

Q The resignations of U.S. Attorneys in March 
of ’93? 

A Right, and we worked pretty directly with 
Nancy McFadden in Web Hubbell’s office on those. 

Those names came through a different channel. 

Those - Paula was not an interim appointment. That 
was a permanent United States Attorneys appointment 
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15 

that came out of the presidential selection process. 

Q Didn’t she serve in an acting capacity 
first? 

A Sure, but attendant upon the fact that the 
nomination was going on. 

Q So, how did you find out about her? 

Through Ms. McFadden? 

A I’m pausing only to phrase this clearly 
enough. I don’t specifically recall Ms. McFadden 
saying it will be Paula Casey, but that’s generally 
the way I got information about U.S. Attorneys. 

Q It would come through Ms. McFadden? 

A Right. 

Q Who worked for Mr. Hubbell? 

A Right, and out of a White House process of 
selection. 

Q Would you have contact with the White House 
on that? 

A No. That was opaque in terms of those 
selections to me. 

Q Do you know the extent the White House was 
involved in the decisionmaking? 

16 

A I think it is an assumption on my part that 
it is a presidential appointment. I’m sure there 
were mentions to people being vetted in the White 
House and reviewed. I know there were. 

Q How frequently would you talk to 
Ms. McFadden about the appointment of these U.S. 
Attorneys? 

A Well, from the time of the resignations 
onward, we were engaged in a fairly constant process 
of identifying interim United States Attorneys, and 
those were often recommendations we would make, I 
would make, and then from there we segued into the 
process of having permanent appointees identified as 
well, and those would come from the department; 
again, from the White House, one presumes. 

Q Would you say this occurred on a daily 
basis? 

A If not on a daily basis, certainly on a 
frequent basis. We were about the process of 
arranging the departure of the U.S. Attorneys who had 
been asked to leave and the interim appointment of 
their immediate replacements and then the longer term 
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and more permanent selections. 

There was often in there just to ~ 1 don’t 
know if ’’complicate" is the right word, but often 
another appointment process because the interim 
appointment authority of the Attorney General is a 
120-day appointment authority. In a number of cases 
that 120 days ran out. 

The next appointment is a court appointment 
made by the district court. We would often have to 
engage with the court on whether they would make the 
follow-on appointment of the interim United States 
Attorney who had been appointed by the Attorney 
General. 

In most cases they did but sometimes they 

didn’t. 

O Do you remember particular discussions with 
Ms. McFadden about the appointment of Paula Casey to 
her post? 

A No, no specific separate kind of discussion 
around Paula. 

Q And again, this would be oral, not in the 
form of a memorandum or anything? 

18 

A Yes. There may have been some paper around 
this, but most of it was oral. 

Q Do you recall when you discussed the 
appointment, when Ms. McFadden told you that Paula ~ 
how would it happen? 

A Ms. McFadden might say about any 
presidential nominee that this person had been 
identified as a potential appointee and the Senate 
would have been involved in that in most cases as the 
senior senator or senator from the state. 

So, once we had a name identified, the next 
step was in fact to get documents from the potential 
appointee or nominee that they had to get filled out 
and then we needed to run a full background 
investigation on them by the FBI and financial check 
and tax, a whole range of checks with which I’m sure 
you are familiar. 

So we would be given the name and a contact 
point and we needed to get started doing that. 

Q So she would have a list of the districts 
and say okay, here is our name for — 

A Whether it was — 
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1 Q - Arkansas -- 

2 A Or Pennsylvania or New York. This was a 

3 constantly moving process as Republicans departed, 

4 interims were appointed and new people came on 

5 board. 

6 Q She would basically give you a name and you 

7 would start the process of the paperwork? 

8 A Yes. Sometimes there might be three or 

9 four we would have to start on and others would fall 

10 out as we went, sometimes two. It was a sort of a -- 

1 1 we met often. I don’t think it was daily. It was at 

12 ' least weekly, probably sometimes more often than 

13 that. 1 would go up with interims. She would give 

14 me the next batch to move ahead or the next 

15 individual. 

16 Q Do you know when she gave you Paula Casey’s 

17 name? 

18 A No. I really don’t. 

19 Q Spring or summer or how long before she was 

20 put in as an acting? 

21 A My memory is that she was -- I could go 

22 back and refresh my recollection on dates you would 

20 

1 like. We probably got it in summer, but I could be 

2 wrong about that. 1 want the say early rather than 

3 late. By early, I mean spring-summer rather than 

4 fall. My early memory is for instance Mary Jo White 

5 and Zach Carter, eastern and southern New York were 

6 almost the first two along with Jay McCloskey from 

7 Maine, maybe the first three. 

8 I don’t think Paula was in that first batch 

9 because Senator Moynihan wanted to get there 

10 quickly. I don’t think she was terrifically late 

1 1 either. I don’t know if you want more detail on 

12 this. We were handling a lot of people moving 

13 through. 

14 Q When you discussed Paula’s designation with 

15 Nancy McFadden, was there any discussion with respect 

16 to the criminal referral - 

17 A No. 

18 Q -- regarding Madison? 

19 A No. 

20 Q Or Whitewater? 

21 A No. We would have handled Paula exactly 

22 the same way we handled everybody. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


752 


21 

Q Did you ever have any discussions with 
Nancy McFadden regarding Whitewater or Madison? 

A No. 

Q Or that particular criminal referral? 

A No. 

Q Did you have any discussions with Webster 
Hubbell along the same lines? 

A No. 

Q With respect to Whitewater or Madison or 
that referral naming the Clintons as witnesses? 

A No. I’m giving you individual noes. I 
don’t know how you want me to. 

(DOJ Exhibit 12039 identified.) 

BY MR. GICALE: 

Q I’m also going to show you a number of 
message slips. The first one is Bates number 12039. 

It is to Webster Hubbell from Tony Moscato, 
designation of an interim U.S. Attorney. It says 
"would like to meet you sometime today on this 
matter" and it is dated 2/16. 

Do you have any independent recollection of 

that? 

22 

A My only recollection of talking to Webster 
Hubbell about an interim United States Attorney was 
around Richard Pence. 

Q 2/16 would have been about several weeks 
before — 

A Before Chuck left. 

0 Before all the U.S. Attorneys were told to 
leave. 

A No. Again, Chuck Banks left in advance for 
the request for resignation. Chuck was gone, my 
memory is, on March 1st, or right around March 1st, 
he made his decision to leave. I don’t think he was 
the only one. He made his decision to leave in 
advance of being requested to leave. The question of 
his interim successor came up in advance of that. 

Had you asked me when I talked to Web 
Hubbell about Pence, I guess off the top of my head I 
would have said around the end of February, beginning 
of March, because that’s when Chuck was leaving. 

It is entirely possible that since Chuck 
did this in an early orderly fashion that we talked 
about the replacement earlier and I raised the 
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question for Web Hubbell earlier. I don’t know. I’m 
trying to reconcile a 2/16 date with my memory that I 
didn’t have any occasion to talk to him about any 
other interim United States Attorney. 

(GRO Exhibit 001751 identified.) 

BY MR. GICALE: 

Q I’m going to show you another document 
Bates stamped GRO 001751, which is another message to 
Judge Hubbell — to -- 

A It is to Web Hubbell from me. 

Q Dated February 18. It is a 4:10:00 p.m. 
message. Do you know what that message would have 
been about? 

A Unless it was a follow-up of some kind on 
the 2/16, no. 

MR. IVEY: What was the Bates stamp number 
or the number at the bottom? 

MR. SGRO: It was identified as GRO 
001751. However, the Bates stamp number is cut off 
on this copy. It appears to be 12000, something, 52 
or 3. I can’t tell from this copy. It is half cut 
off. 

24 

(DOJ Exhibit 12068 identified.) 

BY MR. GICALE: 

Q I’m going to show you one other message, 
there is no date on this, to Tony Moscato. The Bates 
number is 12068. These come from Webster Hubbell’s 
logs. 

A Well, I don’t know. My phone number was 
514-2121 as director of EOUSA. I just don’t know 
what this is. 

Q Did you have one or several conversations 
with him with respect to Pence? 

A Pence, my memory on Pence is two, one in 
which I raised it and one in which he told me to go 
ahead. My memory is a couple days apart, a day or 
two. 

MR. IVEY: Can I see that one? 

MR. GICALE: Sure. 

THE WITNESS: I had other - 

BY MR. GICALE: 

Q Go ahead. 

A I had other contacts with Web Hubbell. 

Q Okay. I would like to -- what other 
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contacts did you have with Webster Hubbell? 

A Entirely unrelated to appointments or 
anything. I just -- they were work contacts. 

Q What contacts would they have been? He 
came in just after the inauguration, correct, in 
January of 1993? 

A That sounds right. Zoe Baird was the firm 
nominee for Attorney General. She ran into trouble. 

So Stu Gersen was asked to stay on as acting Attorney 
General. At some point in there I sort of saw Web 
Hubbell at the first departmental meeting. I don’t 
know what date that was. 

Q Did Mr. Gersen introduce him in some 
capacity to the group? 

A Yes. 

Q How was he described in terms of his 
function? 

A The first time I saw him was at sort of a 
department staff meeting that acting Attorney General 
Gersen had and it would have been Web Hubbell is here 
from the new administration. Whether he said from 
the new administration or from the White House, how- 

26 

he characterized it exactly I don’t recall. It would 
have been something like that. 1 don’t recall him 
having a specific title in the department. It is 
just sort of he is here. 

Q As the representative of the new 
administration? 

A Again, those are your words. I wish I 
could find you words. I really can’t remember. It 
was clear he was from the Clinton Administration and 
he was there to help, work, coordinate, pick a word. 

Q Was there anyone else introduced in that 
fashion? 

A If there was, I don’t remember another 

one. 

Q Was Nancy McFadden introduced at that 
point? 

A I don’t remember it. I don’t think in that 
meeting. 

Q Subsequent to that meeting, what dealings 
did you have with Webster Hubbell? 

A None that 1 recall in the early period. 

But when he became Associate Attorney General and 
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responsible for the sort of litigating divisions of 
the Department of Justice, I know we had contacts. 1 
am frankly hard put to try to tell you what the 
specific issues were. And they weren’t frequent. 

But I do recall meeting with him on a couple of 
occasions. 

Q Were they with respect to individual cases? 

A No. Concerns that U.S. Attorneys might 
have about a particular procedure or particular 
process or relationship with a given legal division, 
that kind of thing. 

Q So, did you ever have a discussion with him 
about a particular case? 

A No. It is not sort of — it is not a 
normal event for the director of the executive office 
to have discussions about specific cases. It is not 
what the director of EOUSA does. 

Q You did, however, in the Executive Office 
for U.S. Attorneys have copies of these particular 
criminal referrals attached to a sensitive or urgent 
memo that had been sent along in October of 1992. 

A I guess that was the first one. 

28 

Q There were several, October 7 and October 
20th; correct? 

A I don’t remember the dates. 1 will accept 
those. One was clearly before I came and signed by 
Larry. I don’t know if the second one was signed by 
me or Larry. I think I signed one, but I don’t 
remember which it was. If you show me ~ the one on 
the 7th of October would have been signed by Larry. 

The 21st might have been signed by me. 

Q 20th. 

A 20th. But probably not. I thought I got 
there like the 23rd. So Larry signed the 7th and the 
20th. I thought I remembered that. 

Q Those records, and then there came a time 
in January of 1993, January, late January, beginning 
of February, where there were some discussions with 
Mr. Banks about recusing his office from the case. 

Do you recall that? 

A Yes. Discussions. He sent a memo up 
asking for the department’s -- 1 think that is in 
this deposition. He sent a memo up asking for the 
department’s response. He basically wrote and said I 
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have brought this case once, the defendants were 
acquitted. If 1 bring it again, it is going to 
appear politically driven, I want some advice, 
guidance, what do you think 1 ought to do. That was 
the text and tone of the memo to the department. 

Q It was as a result of that that you sent a 
memo to Doug Frazier? 

A Was it to Doug? I guess it was through 
Doug to Gersen. 

Q To Gersen. 

A Because Doug was at that stage of the game 
sort of the last remaining person in the deputy’s 
office. 

Q Do you know whether or not those papers or 
copies of them went to Webster Hubbell? 

A No, I don’t. 1 didn’t send them to Webster 
Hubbell. I don’t know whether they ever did or not. 

Q Did he have any access to them through your 
own office? 

A He never asked me for them. We never sent 
them to him. He would have no access to them. The 
only reason I’m pausing is — may I ask a question? 

30 

Do we have a date for when Webster Hubbell 
became the Associate Attorney General? 

MR. GICALE: Off the record. 

(Discussion off the record.) 

THE WITNESS: There was a standard 
distribution list for urgent and sensitive. The 
whole point was to alert senior managers in the 
department that there was something going on at a 
U.S. Attorney’s office that was potentially of 
interest to them, might be news media worthy, 
something like that. 

My memory was clear the AG always got him, 
the deputy, because the deputy typically had the 
criminal prosecution responsibility in the department 
system. Public affairs I think pretty typically got 
them because again it was a potential public affairs 
issue. 

For the rest, I don’t remember if the 
associate was on the list. I think the associate 
would have been on the list for certain things that 
had to do with whatever the associate’s area of 
responsibility was. I do not -- it is my belief if 
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we are talking about January, in that time frame, 
when we sent it up that it wouldn’t have gone to Web 
Hubbell, but I can’t be drop dead certain of that. 

MR. IVEY: Did we ever identify those two 
documents by number for the record, if there is a 
number on them? 

MR. SGRO: The memorandum dated October 
20th is Bates stamped 006663. The October 7th, 1992 
memorandum, the number has been cut off. So 1 don’t 
have a Bates stamp number on that. 

(DOJ Exhibit 006663 and companion 
document identified.) 

THE WITNESS: But that was - that was 
basically a request for advice from the Deputy 
Attorney General. 1 don’t think it would have gone, 
and it was a semi recusal. I don’t recall it saying 
no, I don’t want to do this. It made it very clear 
it was looking for advice from the department. 

BY MR. GICALE: 

Q Do you have any understanding as to why 
Webster Hubbell recused himself from the 
investigation of matters related to Madison, or David 

32 

Hale? 

A Any understanding I have would be my 
speculation. Nobody ever told me. 

Q When did you learn he had been recused? 

A I don’t recall. 

Q Was it prior to the meeting of November 3rd 
dealing with Paula Casey’s recusal? 

A I don’t know. I’m assuming so, but 1 don’t 
know. 

Q Was his recusal the subject of discussion 
at that meeting, the Paula Casey meeting? 

A I don’t recall it being the subject of 
discussion at that meeting. 

Q Did you ever discuss recusal with 
Mr. Hubbell? 

A No. I guess that’s what led me to that 
statement. He just wasn’t evident in this issue. 

Q Are you aware of any discussions between 
Paula Casey and Webster Hubbell relating to the 
criminal referral C0004 from the RTC related to 
Madison Guaranty and Whitewater? 

A No. 
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Q Were you aware of any discussions between 
Paula Casey — strike that. 

Are you aware of any discussions between 
Hubbell and the White House with respect to this 
referral? 

A No. 

Q Are you aware of any discussions between 
the White House and Paula Casey with respect to this 
referral? 

A No. 

Q When was the first time you became aware of 
the issue surrounding the investigation of David 
Hale? 

A That’s a hard — I don’t know. There was 
public reportage and maybe there. I do know and 
again mentioned in deposition that certainly the call 
from Paula Casey on a Sunday morning that the New 
York Times reporter was looking into that issue 
brought it to the fore. 

1 can’t now tell you if I had a separate 
earlier -- I’m sure I had an awareness because l 
think it was being reported. But other than that, 

34 
no. 

Q Did you or anyone in your office have any 
contacts with any present or former employee of the 
White House relating to the criminal referral C0004 
which is the RTC criminal referral with respect to 
Madison and Whitewater? 

A I have had no, not then nor since, meetings 
with current members of the White House, no former 
ones. I don’t know of any that any member of my 
staff — and 1 presume by that you mean the EOUSA 
staff -- had with any member of the White House. 

MR. GICALE: I have nothing further. 

THE WITNESS: Can we go off the record? 

(Discussion off the record.) 

EXAMINATION 

BY MR. IVEY: 

Q Good afternoon. My name is Glenn Ivey. 

I’m with the minority on this issue. 1 recognize 
that you have been deposed on this, but there are a 
couple matters 1 wanted to just flesh out a bit if I 
could. Before 1 get to that, I wanted to pick up on 
the last point with respect to lack of contacts from 
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the White House. 

Generally speaking, was the way the 
executive office that you directed -- did the 
procedures change with the change in 
administrations? Did you run the office differently 
in 1993 than you did in 1992? 

A You recognize that is a very broad 
question. I am going to give you a nonrambling, 
nondiscursive answer. No, in general they did not, 
period. 

But we were, with the request for 
resignations by U.S. Attorneys, engaged in a whole 
different range of activity than anybody had been 
through for the 12 years prior to that, and that was 
ushering in a new group with interim appointments. 

And that was a sort of activity. 

In terms of the way we ran the office 
between December of 1992 and February 1993, no. 

Q With respect to in particular the way 
recusals were handled, was there any change in that 
process at all? 

A There wasn't a — 1 think this gets touched 
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on a little in the deposition. There wasn’t a formal 
change in policy that 1 recall. However, there had 
been an evolution of a process for recusals which 
involved a preference as to who you would recuse to, 
and the blue sheet, which is the sort of governing 
instrument of the U.S. Attorneys manual, sort of laid 
out a process which involved, first of all, getting 
the deputy’s approval for any recusal. That remained 
the same in the new administration. 

But a preference for recusing downward, the 
U.S. Attorney might recuse, but if it was possible to 
recuse to the first assistant and could be handled 
that way, fine. In the next case you might look to a 
neighboring United States Attorney and see if you 
could recuse the office but if it could still be held 
there. 

I think as I noted in this deposition, 
there was a time when Joann Harris, who is the head 
of the criminal division — and I will note the 
criminal division historically has always been 
consulted on recusal matters, if not on every one, 
certainly on many — I think when she spent some 
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time, Ms. Harris, as the acting deputy in between 
Phil Heymann and Jamie Gorella, she had a chance to 
look at the recusal processes because she was getting 
them. 

More after that we saw recommendations that 
the recusal go to the criminal division. I think 
that simply reflected a policy choice that said this 
is one of the things the criminal division does and 
it is a good thing to do so why don’t we do more of 
that. 

That changed. I don’t know if it changed 
in any formal sense. We began to see the decision 
shift. 

Q So, criminal referral C0004, was that 
handled — to what extent was that handled 
differently? 

A 1 think criminal referral C0004, if that is 
what we are talking about, would have predated that 
shift, because Joann Harris — Phil Heymann was still 
there, so we wouldn’t have seen that. 

Q I know you testified about sort of the 
movement of the referrals in your deposition. 1 was 
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wondering if you could sort of give me a summary, 
sort of an overall of what your understanding of how 
that referral, C0004, moved through the Department of 
Justice, to the best of your knowledge. 

A Can we be a little clearer about what C0004 
is? Let me be sure I give you the right answer here, 
at least the best answer I can give you. 

Q The referral that Banks wrote a letter 
about. 

A Is that the one? 

Q Yes. Let me see if I can get the letter 
for you. 

A If that’s it, that’s fine. 

MR. GICALE: Can we go off the record? 

(Discussion off the record.) 

BY MR. IVEY: 

Q Have you ever seen the referral? My 
recollection is you didn’t recognize it. I don’t 
object to you seeing it if you want to. 

A I don’t care, to be perfectly honest. 

Q Why don’t you go ahead and answer. I 
wanted to give you the Banks letter. These are Bates 
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stamped 6690 and 6691. This is an unsigned copy. 

(DOJ Exhibits 6690 and 6691 identified.) 

(Witness examined the document.) 

THE WITNESS: This is the Banks letter to 
the FBI. There is another one. There is another 
one. 

(DOJ Exhibits 6686 and 6687 identified.) 

BY MR. IVEY: 

Q This is the January 27th letter to Donna 
Henneman, which is Bates stamped 6686 and 6687. 

(Witness examined the document.) 

A Maybe this is the one I remember. I 
thought there was one that went to the deputy or to 
the criminal division. Or is this the one that 
ultimately ended up there? 

Q My recollection is that this referral came 
from the RTC to the U.S. Attorney’s office in Little 
Rock, September 1992. 

A The date I don’t know. But this 
referral — I think the referrals typically went - 

MR. GICALE: Can we go off the record? 

MR. IVEY: Sure. 

40 

(Discussion off the record.) 

THE WITNESS: This referral went from RTC 
to the U.S. Attorney’s office. That is my 
understanding of how it got there. 

BY MR. IVEY: 

Q Let me ask this question. It came to the 
U.S. Attorney’s office because of the issue of 
recusal? 

A No. That’s a standard way for — 

Q I’m sorry. It came to the Department of 
Justice, main Justice, because of the recusal issue? 

MR. GICALE: At what point in time are we 
talking about? 

BY MR. IVEY: 

Q October 16, with that letter. 

MR. GICALE: 1992. 

BY MR. IVEY: 

Q If I could have the Bates number read. 

MR. SGRO: 006664 through 006666. 

(DOJ Exhibits 006664 through 006666 
identified.) 

THE WITNESS: Yes, basically. 
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BY MR. G1CALE: 

Q Could you ask that question again in terms 
of the time so I understand. 


41 


BY MR. IVEY: 

Q The referral came to main Justice from the 
U.S. Attorney’s office in Little Rock because of the 
recusal issue? 

A I believe that to be the case. 

Q Is that the letter? Would that be the time 
frame of when the referral came to main Justice? 

A I thought there was a letter which 
basically says essentially what these say but that 
said fairly clearly I tried this once, I lost, if I 
try it again, it may be perceived to be politically 
motivated, I would like your review, advice, 
guidance, direction, words like that. 

Maybe this is the one. Yes. I guess the 
one to Donna on January 27th basically says that, 
says "I may have a perceived conflict of interest and 
I would appreciate and expect that any decision of 
the investigation indictment prosecution be the 

responsibility of the Department of Justice. " I 

42 

think that is the letter wherein he is looking to the 
department for its response. 

I guess this is it. I had forgotten it had 
been addressed initially to Donna. I guess we 
treated it as a recusal and sent it up. 

Q Now, I believe you drafted two memoranda 
with respect to this. One is dated February 9, 

1993. That is through Frazier and for Gersen, Bates 
stamp 6684, 6685. The second would be dated December 
1, 1993. This is from you through Margolis for 
Heymann. Those are Bates stamped 0210, it looks 
like. 


(DOJ Exhibits 6684, 6685 and 0210 
identified.) 

(Witness examined the document.) 

THE WITNESS: Okay. Yes, I remember both 
of these. 

BY MR. IVEY: 

Q Do they sort of trace through your 
understanding of what had happened with these 
referrals, how they moved through the department? 

A Yes. I should note, my earlier response it 


I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


763 


43 

went from the RTC to the U.S. Attorney’s office. The 
vast majority of cases that go to the U.S. Attorney’s 
office, 88, 90 percent range and above come from the 
local investigative agencies. They do not come to 
Washington and then go back. They go across. So RTC 
referred, but so did every local agency, the local 
FBI, local DEA goes to the U.S. Attorney’s office in 
a given district. That is standard across the 
country. 

Q With respect to the time frame of the 
referrals and the time they were at the Department of 
Justice and before they went back to the U.S. 

Attorney’s office, I believe you testified that it 

was maybe a little longer than normal but not unduly 

so. 

A With regard to which? 

Q I’m sorry. C0004. 

A I think — as I recall — 

MR. GICALE: Are you referring to his 
testimony? 

THE WITNESS: If you are talking about the 
deposition, it was with regard to the difference 

44 

between December 1, 1993 and December 22, 1993 on 
this document which was Paula Casey’s recusal. 

MR. GICALE: You are referring to Bates 
number what now? 

THE WITNESS: 000210. I think that’s where 
I said it. But if you would check or if you would 
like to refer, I will look. 

BY MR. IVEY: 

Q 0210? Is that the document? 

MR. GICALE: What pages* 

MR. IVEY: 96 and 97 of your deposition. 

THE WITNESS: I’m sorry. Can I? 

MR. GICALE: Yes. 

BY MR. IVEY: 

Q The page number is referred to on line 14 
of page 96. 

A Okay. 

(Witness examined the document.) 

Yes. It was about this three-week time 
frame that I was speaking. 

Q Did you have any knowledge about what 
happened to the referrals after you wrote that 
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memorandum? 

A I think, yes. 

MR. GICALE: I just object. This was with 
respect to the recusal, and which referrals are you 
talking about at this point? 

MR. IVEY: C0004. 

MR. SGRO: Off the record? 

MR. IVEY: Yes. 

(Discussion off the record.) 

BY MR. IVEY: 

Q The referral I’m trying to see if 1 can get 
you to track is C0004, which would have come to the 
department, the main Justice, it looks like October 
1992 at some point. 

A Chuck sent up the letter saying basically 
I’m not about to move on them, you tell me what you 
want to do. We sent the memo out through Doug 
Frazier to the Attorney General. That was evidently, 
and again, a fairly standard practice, referred to 
criminal division, because there is a later memo with 
regard to that referral I believe from Jack Keeney 
for the criminal division - and I don’t remember the 

46 

date of it — in which Mr. Keeney I believe said he 
didn’t see a ground for recusal, but as far as he was 
concerned, a declination to prosecute was within the 
range of acceptable alternatives. 

Those are my words. Those are not his. 

Q Yes. What happened with it after that, to 
the best of your knowledge? 

A I don’t know. 

Q Do you know if at some point this referral 
was sent back to the U.S. Attorney’s office in Little 
Rock pursuant to the Keeney memo? 

A I think it was. Do I know it? No. It was 
our normal — we would have. The office had written 
asking for a response, and we would normally refer 
back the response. In this case, the response was 
no, we don’t think you can recuse. This may be 
the — it may have gone back. 

Q Is there some mechanism for the executive 
office to notify one of the U.S. Attorney’s office of 
a recusal coming back? 

A Yes. 

Q What is the mechanism? 
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A Through the counsel’s office. 

Q Through the counsel’s office? 

A The office of legal counsel within the 
Executive Office for United States Attorneys. 

Q So that would have been - I take it Donna 
Henneman was in that office? 

A Donna Henneman was in that office. Deborah 
Westbrook was the counsel. Between them they would 
have gotten it back to the U.S. Attorney’s office. 

Q Were they normally notified in writing or 
by phone? 

A 1 think it depended actually. Here we had 
a writing. They might have sent it back. Very often 
they would have done it by phone. Very often the 
request for recusal would have come in and been 
approved, and you pick up the phone and say fine, you 
are recused out, it will be handled by so-and-so. 

These are often very quick and 1 don’t think there 
was a lot of paper in many of them. 

In this case we had a written opinion in 
which Jack Keeney expressed - I presume we would 
have sent it back. 

48 

Q Sent the whole package back as opposed to 
doing some special document? 

A I will stop at that stage. I just don’t 
know what was done. 

Q Let me ask you about the November 3rd 
meeting. 

A Did you want these? 

Q Yes. 

Now, 1 take it that prior to that meeting, 
the meeting I understand was in Mr. Heymann’s office? 

A Yes, sir. 

Q Ms. Casey was in Annapolis for some sort of 
orientation? 

A The same orientation we tried to give all 
the U.S. Attorneys. We took them 10 to 15 at a 
time. Do you want this? 

Q A little bit, sure. 

A Brought them to Annapolis, spent three days 
taking them through some very basic how to be a U.S. 
Attorney kind of stuff, where the reference materials 
were, what their resources were, how to work with 
local investigative agencies, what the department’s 
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policies were. 

At the end of that, we would bring them 
into the main building and set up some interviews 
with heads of components for them so they would be 
able to meet the head of criminal, civil, tax, all 
the legal divisions and the other appropriate people 
and then send them home. 

Q Were you in Annapolis? 

A I would go to Annapolis during those three 
days. These were handled — what you would most have 
liked is to have them handled by experienced United 
States Attorneys. Unfortunately, our experienced 
United States Attorneys had left. 

We were handling them with experienced 
assistant United States Attorneys who had been acting 
or interim United States Attorneys, people like Russ 
Dedrick and Wayne Rich and Doug Frazier. 

Q Did you come to Washington with Ms. Casey? 

A Yes, I did. On that day I had gone out to 
do a piece of the training and Paula looked at me 
that morning and said that she had been invited to a 
meeting at the deputy’s office at 2:00 that 
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afternoon. 

Q Did she say why she was invited? 

A She thought it was going to deal with the 
recusal on Whitewater. I gather Jack Keeney called 
her sometime earlier and in her view demanded she 
recuse. She was feeling a little hostile about that 
and hadn’t yet. I offered to go with her. She 
looked grateful, simply because again she is a 
brand-new U.S. Attorney and she figured she was going 
to be meeting with the deputy and others and I think 
I would like to think most of the U.S. Attorneys saw 
me as their support and advocate. I certainly tried 
to be. 

Q You said the recusal on Whitewater. 

A I’m sorry. A generic term. 

Q Recusal related to these Arkansas claims? 

A Exactly. 

Q Did you discuss her thinking on the way to 
Washington? 

A I don’t remember if we discussed it. We 
must have. 

MR. GICALE: Off the record for a second. 
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(Discussion off the record.) 

THE WITNESS: The issue was recusal from 
all of that. 

MR. GICALE: All of what? 

BY MR. IVEY: 

Q You can answer. 

A From anything associated with this case. 

It was not — she had a sense it wasn’t going to be 
parsed down referral or referral or issue by issue. 

It was rather the generic question of whether she 
should refer out. That certainly was the tenor of 
the discussion. 

We must have talked about it because I knew 
how she felt, and it was, as I think I noted in this 
deposition, she felt she was brand-new to the job, 
she hadn’t done anything improper to date or at all 
and was handling it well, she was a new U.S. 

Attorney, was there a reason for her to recuse. 1 
think in her view since she was the United States 
Attorney — not I think, I know, because she said 
this. 

Since she was the U.S. Attorney in Little 
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Rock, was she going to have to recuse any time anyone 
said the name Bill Clinton. I think her claim was if 
at this early stage she had to recuse out simply by 
virtue of that name being tossed, she might as well 
expect to recuse out half her case load. It was 
severely going to hamper her capacity to conduct her 
job. She felt strongly about that. 

Q Did she discuss the issue of recusing 
downward? In other words, she might recuse herself 
but she had concerns about the issues staying 
within — 

A We didn’t get there. We didn’t talk about 
that level of detail, I think because she had a sense 
that the issue was going to be recusing through 
Washington or recusing to the criminal division. 

Q Did she mention that her top assistants 
were concerned about the recusal issue at all? 

A If she didn’t, I don’t remember it. 

Q Do you recall if she said anything about it 
at the meeting? 

A I don’t recall any discussion of her top 
assistants. That doesn’t mean there wasn’t. I just 
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don’t remember. 

Q At the meeting, 1 think I recall from I 
believe it was your testimony that Mr, Keeney was 
present and Ms. Harris was present. They sort of 
presented the concerns that the Justice Department 
had? 

A I thought about this and was reviewing this 
preparatory to coming. 1 know Joann Harris was 
there. I am very clear that Phil Heymann was there. 

1 am clear about Jerry McDowell and Joel Gangloff, 
who were public — Gangloff was a public integrity 
guy. 1 want to say McDowell was fraud. I think Irv 
Nathan was there. 

The people I’m not sure about are Dave 
Margolis and Jack Keeney. I can’t see them in my 
mind’s eye as they sit around the table. They may 
have been there. 

Q Representatives from the criminal division? 

A Yes. 

Q Did they take mainly about Hale and 
apparent allegations that he was going to make or 
might direct towards the Clintons? 
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A Hale may have — I think Hale - no, I’m 
going to answer it this way. I do not now recall 
which specific issues, which referrals, whether Hale 
or not, were specifically discussed and to what level 
of detail. The core issue was around where this case 
would be perceived to be better handled. There was 
not an assertion that it couldn’t be handled in the 
U.S. Attorney’s office as a matter of capacity, 
talent, ability, independence, whatever. 

The core of the discussion was in light of 
the concerns raised in this case, are you, Paula 
Casey, U.S. Attorney from Little Rock simply just 
battling up hill because the perception is you know 
Bill Clinton, you have a personal relationship with 
Bill Clinton, you are his appointee, wouldn’t it be 
better from a public perception point of view if you 
just recuse out and we remove this to Washington. 

There was a recognition in the discussions 
that went back and forth that yes, there were other 
people in the room who were selections of Bill 
Clinton, President. Certainly the Deputy Attorney 
General and the head of the criminal division. The 
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point was made and clearly, look, we are but we are 
not personal acquaintances, in the friends, not 
perceived to be as close as you, Paula. 

The issue was around in light of these 
facts, what’s the best way the handle this, how does 
the department get this done. 

(GEM Exhibit 000687 identified.) 

BY MR. IVEY: 

Q After this meeting, two days later, Paula 
Casey wrote a letter to Phil Heymann in which she 
asked to recuse herself. The Bates stamp number is 
cut off. The other number is GEM 000687. Let me 
hand that over the you. 

(Witness examined the document.) 

In that letter, what is the reason she 
gives for — what are the concerns she raises for 
recusal? 

A Whether her participation and the 
participation of her staff raises questions of the 
appearance of impropriety. 

Q Are the concerns that she raises in that 
letter consistent with what she discussed at the 
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meeting? 

A Look at the sentence before it. She says 
very clearly "I am confident that I and my staff are 
capable of investigating these matters competently 
and dispassionately." That was her position and 
still is, I’m sure. The next sentence says 
essentially I recognize the points that were made. 

Q She says in the first paragraph, she 
mentions the indictments with respect to Mr. Hale and 
that "Mr. Hale claims to have information implicating 
other people in fraudulent activities which are not 
related to the matters in the September indictment." 

Was that discussed at all in the November 3rd 
meeting? 

A I don’t recall any discussion of that. 

Q Let me hand you — I think we are back to 
0210, which I believe is a memo that you wrote. 

A I want to go back to that answer. 

Q Okay. 

A It is possible that Paula would have said 
something like this guy is throwing Bill Clinton’s 
name all over the place. A statement like that would 
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fit under the rubric of your question. 

Q Do you know if at that meeting on November 
3rd David Hale made any sort of proffer? 

A I don’t remember. 1 just don’t remember. 

Q Take a look at the memo there. 

A Okay. 

(Witness examined the document.) 

Q In your memo you talk about the Clintons 
essentially and Ms. Casey’s relationship with the 
Clintons as essentially the basis for her recusal. 

In your mind, how does that link up with the 
November 5 letter? 

A It is the same point. I might have written 
it differently in this one, and I might have made 
this one conform to this one or Deborah who probably 
drafted it. We were trying to say the same thing, 
that there is the potential appearance of impropriety 
here and on that ground we agree Ms. Casey should 
recuse. 

Q Do you know if Ms. Casey ever discussed 
concerns as the basis for recusal her relationship 
with Jim Guy Tucker or Stephen Smith? I mean 
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discussed, I mean in your presence. 

A Did I know that she knew them? Yes. I 
think she told me that. But discussed in what way? 

Q As a basis for recusal with respect to 
these referrals. 

A Is your question that her relationship with 
them would have been an additional part of her basis 
for recusal? 

Q Or a part. 

A I don’t know. She was, as I noted, 
reluctant to recuse in the first instance, brought to 
it by her sense of judgment about what the perception 
was going to be. I think — I would be speculating 
if I tried to answer that, so I’m not even going to. 

I think the concern was principally around, if not 
solely around the appearance of impropriety arising 
out of her relationship with the President and 
Mrs. Clinton. 

Q Your memo, you said something in there 
about the Clintons may have some knowledge about loan 
and check transactions which are the subject of these 
cases. What was the source of that? 
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A I don’t recall. 

Q Do you recall if you had looked at the 
referrals at all? These would be the nine 
referrals. 

A 1 had not. To the extent they would have 
been looked at, it would have been in counsel’s 
office. 

Q Do you recall talking to Paula Casey 
before, just before Hale was indicted? 

A I talked to Paula Casey as I talked to a 
lot of the new U.S. Attorneys on a fairly constant 
basis. So, I’m sure I talked to her -- my problem is 
I can’t remember when Hale was indicted so I’m having 
a hard time. 

Q Did she ever call you the talk about the 
indictment of Hale? 

A When we talked from time to time, and we 
did, she would sometimes mention Hale, but that was 
it. We were not - she was not seeking advice and 
guidance and I sure — I would not have proffered any 
on the conduct of the case. 

Q Because that is not the role? 
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A It is not my role. If you are going to get 
counsel with regard to a case and the conduct of the 
case and you are an United States Attorney, you get 
it from the Deputy Attorney General or one of the six 
legal divisions. 

Q During those conversations, even though she 
wasn’t necessarily calling for advice, did she 
mention how the negotiations were going? 

A 1 recall her mentioning Hale a couple of 
times, but nonsubstantively. 1 don’t remember any 
great degree of detail. It might have been sort of 
God, this case is driving me nuts or something, 
literally something like that. 

Q Did she ever mention anything about plea 
negotiations that you can recall? 

A Again, if she mentioned them, it would have 
been in passing. It wouldn’t have been in great 
detail or specificity. The reason I’m being so 
specific about that is with all the new United States 
Attorneys, we worked very hard to make sure they knew 
where to go to get advice and guidance. A lot of the 
answers to phone calls were call this person, call 
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that person, if is a lands case or environment case, 
call this person. 

Q Did you ever become aware of Jean Lewis 
calling your office? 

A Yes. 

Q How did you become aware? 

A Evidently she was calling either Donna 
Henneman or Deborah Westbrook to inquire about where 
the referrals were and why I guess in her view they 
weren’t moving. I had a conversation, maybe two, 
with Deborah Westbrook about that, and Deborah 
indicated to me what they told Ms. Lewis was that 
Mr. Banks had left, that Mr. Pence was interim and 
that they, we, EOUSA, the counsel’s office would hold 
any materials she sent, and Ms. Lewis evidently was 
sending us stuff and give it to the new U.S. Attorney 
when he or she came on board and that would trigger a 
rereview. 

Q Do you know how many times Ms. Lewis called 
your office? 

A I don’t. 

Q Is it fairly unique to have investigators 
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calling your office to track down referrals? 

A Yes. Unique, it is not unique. It is not 
the normal course of events. Again, I don’t want to 
be repetitive, but I will note, in U.S. Attorneys 
offices, that is where everything comes to the 
center. I mean, every agency in government is moving 
referrals into a U.S. Attorney’s office, the FBI, 

DEA, INS and the other 70 agencies with criminal 
enforcement activity, and we have something on the 
order of 100 agencies who have civil suits brought 
for defendant. 

The place where that happens is the U.S. 

Attorneys office. 1 always assume that anybody who 
walks into a U.S. Attorney’s office to ask for that 
litigation or prosecution thinks they have a case of 
merit. Very often the U.S. Attorney is unable to 
bring the case or defend it because of a lack of 
resources. I’m not necessarily saying Jean Lewis 
fell into that category. It is not unusual for us to 
hear from disgruntled agencies saying my case isn’t 
getting handled. The answer to that is it is within 
the purview of the individual United States Attorney 
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the handle it. It is his or her set of decisions to 
make. 

Q Did you ever talk to Donna Henneman about 
phone calls that she was getting from Paula Casey? 

A I don’t recall that. I wouldn’t. If it 
were serious, I would presume I talked to Deborah 
Westbrook about it rather than Donna Henneman. 

Q Do you know if Donna Henneman spoke with 
Paula Casey during your tenure? 

A I don’t know. I can think of a number of 
issues Paula Casey might have called that office 
about, but I don’t know. 

Q I don’t want you to speculate. 

Briefly, one last set of questions. The 
contacts that you had with Nancy McFadden with 
respect to interim U.S. Attorneys and presidential 
appointments for those positions, was there anything 
unique in the conversations you had with McFadden 
with respect to Paula Casey? 

A I cannot remember the specific 
conversations around Paula, so I have to say there 
was nothing unique about that. 
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Q Was the way Paula Casey’s nomination 
handled by your office or the Department of Justice 
essentially the same as the way all the others were 
handled? 

A Yes. 

MR. IVEY: I don’t have any other questions 
at this time. 

EXAMINATION 

BY MR. GICALE: 

Q To follow-up on Mr. Ivey’s. question to you 
about whether or not Paula Casey mentioned her 
relationship with Mr. and Mrs. Tucker in the process 
of discussing recusal, do you recall her saying that 
she knew the Tuckers in these discussions about 
whether or not she should recuse herself from these 
cases? 

A Can I take two parts of the question? 

Q Sure. 

A I have the sense that I think Paula at some 
point said that she did know Mr. Tucker. Whether it 
is within the context of the recusal discussion I 
don’t know. 
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Q As related to that, do you recall whether 
or not she ever stated that she had a house guest who 
had a relationship with an individual named in the 
referrals by the name of Seth Ward? 

A I don’t remember that. 

Q In the context of discussing the recusal 
issue. 

A I don’t remember that at all. Boy, that 
would have — a house guest I would have guessed I 
would remember. 

Q Do you know why her initial letter on 
recusal was sent to McDowell as opposed to you? 

A Paula’s initial recusal letter? 

Q Didn’t she send a memo or letter to 
McDowell? Or it was sent to Heymann. 

A It could have been sent to me. Evidently 
she chose to send it to Phil. 

Q One last thing. With respect to the 
process of confirmation of these U.S. Attorneys, once 
you process the paperwork, start processing the 
paperwork, who is their contact in terms of — who is 
the U.S. Attorney who is the subject of this 
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nomination process, who is their contact with respect 
to where they are in that process? 

A Depending on the degree of frustration any 
of them felt at any given time because very often 
this process took forever in their view, they would 
call me. Most of them did call me on a regular 
basis. If they got really frustrated, many of the 
U.S. Attorney candidates knew people in the White 
House. They would call them. Many knew folks in the 
Department of Justice. They would call them. 

If they really got tired and angry and 
frustrated they would call anybody they could reach. 

A lot of candidates do because it is a very large 
process. If they wanted to know where they were in 
the queue, a status check, they would call me and I 
would tell them. 

MR. GICALE: I have nothing further. 

(Whereupon, at 2:55 p.m., the deposition 
was concluded.) 
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Oversight and Investigations 
Committee on Banking and 
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U.S. Hous0 of Representatives 
Washington, DC 20515-60S0 

Dear M^. Clark: 

Th following errata are noted in the transcript 
deposit on\of July 12, 1995: 


1 . P. 8, 


2. P. 8, 1 
Office" . 



12: strike "of" and replace with "as"/ 
3: insert the word "the" before^ 



3. P. 14, line N 8'i insert a comma between " AG " and "Deputy". 

4. P. 14, line 16: begin new paragraph with "It is a place " . 

5. P. 16, line 14: strike "around" and replace with "involving" 

6. P. 16, line 15: strike the words "Or which". 

7. P. 17, line 9: strike the word "officers" and replace with 
"of f icj^s" . 

8. P. J2(3, line 7: insert a comma after "particular^ me" 

9. P. fcoV^line 12: strike the question mark after^bc h" . 



20, line 12: Insert an "I" after "EO" and befor 
that it reads "EOIR". 

2 ,37 line 21: insert a period after “thAt“ and capitalize 

I 

12. P. f23, line 21: insert the word "it" after "office". 

J 

25, lines 1 and 2: strike the phrase "for about a decad 
from line 2 and insert it in line 1 after "West Virginia" and 
before "and". 


Ill 


"a" so that 



and 


19 . P. 
"from” 

42, 

20. P. 

42, 

"our " . \ 


21. P. 

V' 


line 18: strike "with" after "office," and before 


"ahead" A 


22 . 

P. 

4 s\ lYne 

20 : 

insert 

reads " 

1 e veVy 



23 . 

P . 

46, l^rieA 

\2 2 : 

insert 

after " 

'concerns' ’ 



24 . 

P. 

50, line 

14 : 

strike 

25 . 

P. 

55, line 

1 : 

strike " 

26 . 

P. 

56, line 

1 : 

strike " 

27. 

P. 

56, line 

1 : 

strike " 

28 . 

P. 

r58 , line 

19: 

insert 

"book" 

\ 



29. 

P. 

6^1ine 

12 : 

: strike 

30. 

P. 

61, line 

21 : 

; strike 

with tl 

le word "tone". 

31 . 

P. 

62, line 

20 : 

: strike 

Attorn< 

iyp^are mine 


32 . 

P. 

^2, line 

25 

: strike 

"Urgen 

3<pn" . 



33 . 

' P. 

65, line 

20 

: strike 

34 . 

P. 

74, line 

10 

: strike 
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46. P. 138 , line 20: strike "Generally " and replace it with 
"January" . 

47. P. 142, line 4: strike "McDougal" and replace it with 
"MacDougal " . 
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WHEREUPON 

ANTHONY MOSCATO^ 

above-entitled matter, wa^vcalled as a 

been first duty-^worn or \ffirmed to tell 
whole truth, and nothing "b^it the\truth, was 
/examined and did testify as follows: 

Mr. Sharman . Good morning, sir 
The Witness . Good morning. 

Mr. Sharman . My name is Jack Sharman. I am Special 
Counsel to the Committee on Banking and Financial (services and 
I very much appreciate you being here today 

Also with me to my furthest left is Tom yClai/k, Senior 
Counsel to the committee. To my immediate/left /is Angie 
Garqia\ Minority professional sta 

^ou know, the committee i is conducting an il nvp«;tigai-inn 
into the failure and resolution of Madison Guaranty Savings 
and Loan Association and related matters, including the 
executive branch's handling of the Madison Guaranty issue 
generally. 

Most of the questions that will be lapsed to you today 
will go to that general area. 

Mr. Clark will ask you a series of qujes^ions and probably 


show yo\: some documents. Ms. Garcia may have some questions 
to ask and some documents to show after Mr. Clark is 


/finished. And after that point, if they wish, the 
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representat i v&a^of the Departing 
questions or show you documents 
Must for the record, in 



Iso pose 


matter, to this 
1 opportunity in 
ployees, but 
nd 

e are happy 


point we haye^not offered to agendy^counsel 
these depositions to pose questions of 
giveri the position of the Department o: 
pa/ticularly sensitivities that may be invol 
tp extend that courtesy to the Department. 

This is not an endurance contest, Mr. Mosdato. At any 
tlime you want to take a break, stretch your le^s, get a drink 
water, just let us know. 

The Witness . I appreciate that 

Mr. Sharman. We can do that. These proceedings are not 
governed by the Federal Rules of Civd^JX^rocedurfe or analogous 
bodies o>f rules, but objections i jiay be posed to qu estions for 
the record. If there is an objection, the objection will be 
noted a -d the question will either be withdrawn or recast or 
allowed to stand in the questioner's discretion. 

If there is an instruction not to answer, examining 
staff, in consultation with each other, will make a decision 
as to whether to proceed with the depositysm or recess to 
^obtain the Chairman’s instructions on that) ppint, if any. 
hope we won’t come to that pcint today. 

I should also do the appearances for the Counsel for the 


department . 
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Mr. FishmaTf^ Paul FishinanT^^ to the Deputy 

with Charles Sgro, Spfc^ial Assistant to the 
Attorney General.* 

sed with Mr. Shatman, we do'Nnot represent 
individual capacity ?\We represent him in 
fficial capacity from the Department &£ Justice and we 
the committee’s willingness to al^ow ds to ask 
questions to the extent that we beliteve it necessary 
:r appropriate to make sure that the record is j clarified or 
that any answers that are given are placed in j.he appropriate 
cpntext . 

Needless to say, we will endeavor not td take too much 
tim^ to the extent possible. And as I staged to Mr. Sharman 
eaVliW off the record, in response to^your letter of July 
9th, N^aying out what you expect Che procedures ofl the 
depositions to be, you will be receiving responsive 
correspondence from the Department hopefully by this afternoon 
giving our understanding of those procedures, but given the 
conversations and the amicable way in which they have 
proceeded until this point, I don’t anticipate that there will 
be any problems today. 

If there are, obviously we will try 


Jiscuss them and 


resolve them here off the record, if necessary, and to the 
extent we feel the need to consult with Mr. Moacato in order 
''to see if we can avoid such an incident, we will obviously try 
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advarvtatre of that oppoiftrur^ty as well. 

"n't believe I have anything fb^ther at this point. 

, for the record that mK- Moscato has not 
and is appearingpu<suant to \ur discussions 
because the Department, of disburse, 'is willing to 
.th the committee’s investigation to uhe extent 
able to do so consistent with our\law\ enforcement 
sponsibilities . 

Mr. Sharman . With that, I will ask Mr. Cl|ark 
proceed . 

Mr. Clark. Thank you. 

EXAMINATION BY MR. CLARK: 

Mr. Moscato, if you don't understand ahy question I 
po you, just say so and I will try'to make it 

understandable . 

What is your current job title? 

A Current job title is Director, Executive Office for 

Immigration Review. 

Q And, well, let me back up just a little bit. Off 
the record you stated that you had no opposition to giving 
your ho.-.e address? 

A No. 



Q Can you state that for the record? 

A Yes. 4907 Briar, B-R-I-A-R Street, Fairfax, 



irginia, 22032. 
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Q Do.y5u have any current-intent ion to move from that 
address/in the next six months? 

"A No, none. 

Q p^t brings up a point, ^u^t please\wait until I 
Einish/tfiy whole question, okay? 

^A I will. 

Q Now, you said that your current posltioh is Director 

A Executive Office for Immigration Review. 

Q Okay. And approximately how long have you been in 

at office? 

A One year. 

v Q And do you recall the month when/you ^tarted? 

I recall the day. July 5thu^i994. 

Prior to July 5, 1994, ’what wa s 
A Director, Executive Office for United States 

Attorneys . 

Q And that's with the Department of Justice, correct? 

A Yes, it is. 

Q And approximately how long wer^you director of that 

office? 

A From the fall of 1992, October c ^992 to July 5, 

1994. 

Q Okay. You are familiar with a man na'to ed Lawrence 




"McWhorter? 
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you familiar \ 
us are long-time 


Was he your predecessor? 
Yes, he was in that 
Meaning the Executive 


the Department 




, what was 


Mr. Fishman . For U.S. Attorneys, since hej is now the 
Executive Office of Immigration Review. 

Mr. Clark. Yes. 

The Witness . To clarify, he was my 
D\re^tor of Executive Office for United 
BY MR. CLARK: 

And prior to being 

your job? 

A I have been employed at the Department of Justice 
for approximately -- well, 21 years and there are a series of 
jobs that go back. I can do this in whatever way makes sense 
to you. 

Immediately prior to that job, I was \S^nior Deputy — 
principle Deputy Assistant Attorney General 
Administration, Justice Management Division, limited States 
Department of Justice. 

Okay. And approximately how long were you in that 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


787 


position? 

A I held it in two pieces interrupted by a 14-month 
tour/as the Department's first Inspector General, Acting, so I 
kr*6w this i^^Tittle tough, buteB^^ntially V rom October of 
£9 -- Oertober, November of 1987 to Octoi^ax of r992, that 
five/year period, I was the Senior Deputy Assistant Attorney 
General, JMD from -- in that period, from Apr\l olf 1989 to 
June of 1990, I was the Department’s Acting In^pec^tor 
General . 

Q Okay. Now, — 

A And I was on detail from the positioA of Deputy 
\As^istant Attorney General into the Acting Ii^spe^tor General 
psr^ion . 

Okay. How did it come abou>^£hat you \moved into the 
Execu\iv^ Office for U.S. Attorne ys? 

A The Attorney General asked me, my recollection is on 
a Friday afternoon, if I could take over the job starting the 
following Monday morning and I agreed. 

Q And would you identify the individual who was at the 


n 


time? 

A 

hink . 


The Attorney General Barr, Willi 


P. Barr, I 


Q In what fashion was this communicated to you? 

A It was a personal request that he rnadi^ to me. It 
was communicated in speech by him to me. 
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And was there 
Department that Mr. Barr 
take that position? 
conversat 




your background 
a reason why he 


wasj significant 
SA. 


other commun 

Is there any reason that you believe 
ip Mr. Barr’s request that you move over to EOllS 

Mr. Fishman . I'm sorry. Are you asking Jiim/ to 
^culate? 

Mr. Clark. Yes. 

Fishman . Okay. I just want^6 be cle^r that you are 
asking Kim to speculate. 

Mr. Clark. Yes. 

Mr. Fishman . Okay. 

The Witness . My assumption has been that since I have a 
long history in the Department as a manager for succeedingly 
larger elements of the Department, that since he needed 
someone fairly quickly with knowledge of the Department, 
experience in management, capacity to take 1 oyer quickly, that 


he -- that was the basis upon which he asked fye. 
BY MR. CLARK: 


Okay . Are you an attorney? 
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And in what jurisdictions 
District of Columbia 

"are you in good sta~ 


What year were you admitted 
We're dealing with dim an< 



nsed? 


1975, I 


Can you -- withdrawn. 

Now, prior to coming here today, did you ejngalge in any 
sort of preparation for this morning's meeting? 

A Mr. Fishman, Mr. Sgro and I had a briey conversation 
■ ^rday afternoon. 

Okay. Have you reviewed any^documentd? 

No, I have not. 

Q Okay. Was there ever a time when you were asked to 
look through any files for any documents that might be 
responsive to a subpoena either from the House Banking 
Committee 

Mr . Fishman . I don’t believe there _is a subpoena from 

the House Banking Committee. 

\ \ \ 

Mr C lark . Okay. With that, I will £s : another 



question . 


BY MR. CLARK: 


Have you ever searched any of y 



J es for any 
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documents in ^elfponse to any reqtrests? 

A I have not personally done sdv If there has been an 
institutional request of the Department, tften it would have 
c^me to whajtertfer component I wasift-qr heading at the time and 
fre wouhd" have had an institutional search, of whatever 
reco/ds . I just -- but I have not sat downNpersqnally to look 
through my files for Whitewater documents. 

Q When you transferred out of the EOUSA, di 
a(iy files with you? 

A No, sir. I mean, I'm sorry. Let me, 
aniend that, I took my personal travel records ^nd/anything 
specific to me, but that was it. 

V Q And to your knowledge, none of those documents would 
be^eL^ted in any way to Madison Guar^r^y or the^ review -- 
No. 

- of the recusals of USA Banks, Charles Banks? 

No. 

No. Or of Paula Casey? 

No. 

Have you spoken with any person other than 
Fishman or Mr. Sgro about the fact th^\ you were appearing 

\ 

here this morning? 

A I have told a couple of people that\l was going to 
give a deposition, yes. 


n Q 

Mr. Fis 


Other than your immediate family raemoers , who have 
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you told? 

A / A couple of people in my office at the Executive 
Office for Immigration Review 

Q Kjpfot your former colle 
Office ^for U.S. Attorneys, have 
The only person I have 
Westbrook with whom I had lunch a couple of 
Q Did you discuss with Ms. Westbrook 
w^re appearing or had been asked to appear? 

A Yes, I told her that. And we did not/ discuss it any 
father. 

Did she tell you that she had been Askdd to appear? 
She told me that she had not thear been/ asked to 

And you did not discuss ! the substance — 

A No, we did not. And the context was a lunch with 
other people. It was not just the two of us. 

Q Can you explain your understanding of the function 
of the Executive Office for U.S. Attorneys? 

A Yeah. It performs a number of functions. It is the 

t iinistrative management support element \ror 93 United States 
orneys Offices in that it provides budget\ finance. 


procurement, property management, security services. 

It is also in some management terms an oversight body in 


chat the director and the staff are required to monitor fund 
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ill come to 
leed office 


expend itures^arrd^ to ensure that’"Crh^appropriation is not taken 
into an^dnti-def iciency status; that is\ it is required to 
review personnel and supervisory changes, things of that 
sqrt 

It/also functions, if you will, as a^home dase for United 
' States Attorneys when they come to Washingt6p. fyt is the 
place they come to if they are going to meetirtas At the 
Dq/partment with the AG Deputy, anyone else. They 
oijir offices, drop their stuff, settle in, if they 
phones, that kind of support. 

We also maintain and operate the Attorney /General ' s 
Advisory Committee, which is really substantiyely a group of 
^it^d States Attorneys working together, put vie/ house the 
sta^f f Wid we provide the support and v^ermake th^v travel 
arrangements. We set their agen da or work with thlem to set 
their agenda. It is a place through which requests for 
recusals come. It is a place through which urgent and 
sensitive memoranda come. Many -- many direct communications 
to the Department go through us. Others go directly from the 
individual U.S. Attorney's Office to the Assistant Attorney 
General's Legal Division or Department. 

We focus as a point of contact for thk department as well 


to come and find United States Attorneys, to solicit their — 
as a focus point for the gathering of U.S. Attorney opinion on 


a particular issue and we will often do that and^ put together 
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15 


a nemo for thje-'TJepartment in res 
legislation to proposals about 
We run the United States 
soft of pol 


everything from 



guidance, if you 
^reas a, we manage that and 
/that/it is up to date. 

We are the support arm, 
control point, but primarily 

administrative areas for the U.S. Attorneys. R 
there are also, clearly 93 Presidentially appoij 
States Attorneys, statutorily they ar 
enforcement people in their districts 
prosecutorial, litigative decisions themse 
And can you approximate 
the office when you join< 


which is the 
variety of 
hanged and make sure 



tmployees who 
lector? 


I would say 210, 215, something like that. 

Was the office broken up into any subdivisions or 


A Yes. 

Q Can you identify them? 

A Sure. How do I start? Work my\vtay through this. A 
fairly large personnel staff. I will try) to \9 uess at numbers 
if you want them attached to these, but -- 
Q Personnel, that’s not necessary. 


Personnel function whiclT handle the, in concert with 
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5o we work in 


the field ofJj^eesT hiring of supper^. staff, clerical staff, 
secretaries, paralegals, financial clerks, a whole variety of 
folks< Another piece of that function wasN^o support the 
Deputy's offirtre in the hiring of Tawyers . 

Iryxhe final analysis, every lawyeiNin the\Department of 
Justice is hired under the Deputy Attorney General ' s aegis and 
authority so that while individual U.S. Attorneys \may make 
decisions -about who they want to hire, that conges pack through 
trie Department for final review and approval, 
tliat area. 

We had counsel’s office which provided adVicd to the 
fidld, which provided advice on ethics, whicly provides a 
pVetty good-sized and growing discipline, misconduct sort of 
process where we deal with allegation^dround misconduct on 
the partyof attorneys and nonatto jrneys , both. Or w hich we 
support the director and the deputy if we decided the decision 
is made to move to some form of adverse office. 

There is the Office of Legal Education which is -- which 
has two pieces. It has the -- I'm sorry. Let me step back 
and make that broader. We have a -- I'm qetting them 
| reversed. Office of Legal Education is thA umbrella for the 
attorney General's Advocacy Institute whos^ principal role is 


to train Assistant United States Attorneys and the Legal 
Education Institute, whose principal role is to\train other 
/departmental attorneys and other governmental attorneys . 


795 


17 



ovement back and Tt>t£h between those two, but 
general roles. It is a v&ry active, very busy 

know, a whole range of the\cinds of staffs 
any administrative support Operation, a 
procurement. For us, a property management 
, facility staff, which is a very big oney beaause we have 
3 offices and 168 locations around the coiintrV 
time anywhere from 8 to 25 of those officers 
forced out of space, need to go into space, need to get 
bitager, smaller, whatever. It is constant mov^mer/t through 
\there . 

\Security function. I may be missing a 7 couple, but I 
thi^k IV ve given you a flavor for the^Tange of tt^e kinds of 
things\that go on. 

Q That's good enough. Now I just want -- 

A I'm sorry. If you get more detail then you need, 
stop me. 

Q The Legal Counsel Office within the Executive Office 

for U.S. Attorneys? 

A Right. 

Q Now that's separate and distinct J fkom the Office of 


Legal Counsel within the Department; is that correct? 
A Absolutely. 


Okay. Are you familiar with Deborah -- well, you 
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eborah Westbrook? 

I should be clear hov^vl do. As the 
I hired De borah Westbrook as counsel to the 
in 1989 or ' 90 /^ftre^ng that year. I left to 
Jus-tice Management Division^. La^ry McWhorter 


ubsequently as his counsel an 


whe 


I went she 


)kay. Do you know why Mr ., McWhorter \lef|t the 
Executive Office for U.S. Attorneys? 

Mr, Fishman . You can answer that yes or 
The Witness . Yes. 

Mr. Fishman. It is not -- can we go of£/th^ record a 
s'^co'hd, please? 

^Discussion off the record. ] 

BY MR. CLARK: 

Q Mr. Moscato, are you aware whether Mr. McWhorter's 
leaving the Executive Office for U.S. Attorneys had any 
relation to Madison Guaranty Savings and Loan? 

A I am not absolutely certain about what Mr. McWhorter 
was involved in. I can tell you what I believe the basis of 
1 his departure to have .been and I believe i\t\not to have been 
\n any way related. 

Q I'm going to ask negatives, then, so\l don’t 
necessarily want to inquire into the actual reason. 


Mr. Fishman. That's fine. 


797 


is 



LARK: 

your knowledge, did his departure have anything 
concerning the United N 'States Attorney’s 
astern DistrictoT^A^kansas? 

familiar with an individual nanied Donna 



Legal 


Q How are you familiar with Ms. Henneman? 

A She's a member of the staff of Office jof 
^nsel and the Executive Office for United Sta/tes / Attorneys, 
?t ^.east while I was there. 

\Q And during the time that you were/ther^, what was 
her\ja^ title or titles? 

She moved from the posi tion of a secretaj ry basically 
helping in the Ethics Program up to a full-time person working 
in the Ethics Program. I can't give you a title, but it was a 
move from secretarial to sort of the first rung up the 
professional sequence of working. 

Q Was she an attorney? 

A No. 

Q Okay. But Ms. Westbrook was? 


Yes. 


A 

Q Can you give us briefly an idea of th& relationship 
between the Executive Office for U.S. Attorneys and the Office 
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of the Attorn£Y'"G® nera l if ther^w^s any? 

A /That's a very broad questionX It's hard without a 
contact. The Department of Justice has 32x:omponent 
agencies. those in most o^g^Qizationa\ structures at 

most tiroes report directly to the DeputyN^ttornky General or 
/in some cases, given the construct of the Department at a 
particular time to an Associate Attorney General we have 
one and he or she is functional. 

Q Okay. Ordinarily, then, the path of fconuhunication 
was through the Office of the Deputy Attorney G« 

A Yes. My -- as a component 
Justice, in both? EOUSA and EOR, my 
relationship is with the Deputy's of 
Q\ Okay. Focusing on issues 

matters , \which office within the 
report to? 

A Deputy Attorney General. 

Q And while you were in Executive Office, USA, did 

Deborah Westbrook report directly to you? 

A Uh-huh. 

Mr. Fishman . You have to say yes or 
The Witness . I'm sorry. Yes. 



ral? 

department of 
supervisory 

ethics 
our office 


BY MR. CLARK: 

Now, typically, with recusal matters, would they be 


assigned to one attorney in the Legal counsel’s office 
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A I <Tja*r*'tf^answer thatT^^S«^orah -- from my view, 
Deborah/Handled them. How she parcelecKthem out beneath her, 

I ca^rt tell you. 

Q C^jr'you just explain wKaft-^our understanding was of 
phe role of the Executive Office for U.S\ Attorneys when a 
recusal issue arose? 

A Yeah. A recusal issue was typically fofwarded from 
tty'e district or from the U.S. Attorney's Office witth the U.S. 
Attorney writing in to say, I want to recuse because or I want 
tf I personally want to recuse or I want the whjole office 
recuse and I want to recuse to, typically it wbuld be my 
Ighbor to the — my next door neighbor U.S./Attorney, 

one close by because we have this generally Mot real, but 
a Parent or perceived conflict of int^st. Mail do that? 
Becau^^the Department guidance v ias the U.S. Attor neys 
couldn’t make that decision on their own. It had to come from 
the Deputy’s office and be blessed. 

That would come through us. I believe we made 
recommendations to the Deputy's office about what we thought 
about that. Whether in fact we agreed that it needed recusal 
1 and whether in fact we thought that the plice for recusal was 
the right place. 

Q In making recommendations as a general matter was it 
a practice to list the statement of reasons and\ authorities 
^Y was it simply a recommendation, yes or no? 
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vinq a hard time~"r«membering , to be honest 
guess my reaction to thar is we would have put 
mean this was not a paper exercise for the 
f>cr^7 We would have had~-<c explairV to them why we 
recommendation. 

may have had conversations witlK the peputy's 
that before we sent the document out. She did a 
lot of talking to the Deputy's office on a day-to-day basis 

i 

about this kind of stuff. But I'm sure the documents would 
have laid out the basis for the recommendation. And we tended 

I 

to make recommendations saying let’s take it n^xt door or 
let’s recuse that U.S. Attorney and let the first assistant or 
someone else handle it. 

Q Okay. Was it your understanding that a decision 

could Pe ^forced upon a U.S. Attor ney? . 

A By the Deputy Attorney General, yes. And again, 
"forced" is your characterization. Basically the structure 
recogni-es that the final deciding authority is the Deputy 
Attorney General on recusal. 

Q Okay. So in other words, there^can be situations 

\V 

where the U.S. Attorney would disagree with the decision? 

V A Sure. 


Q And yet have to submit? 

A Exactly. 

Q During the time that you were director. 
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approximateU^hdw^ many recusal~'>>t 4 jations did you have to deal 
with? 

I don't know. I’m going to say the hundreds. it 
ma.y be less^than, it may be raoreth<n, but it\is not in the 
teens. /It is, I’m betting over a hundred. We '^aw a fair 
number of them there. Remember 93 district^, I \as there 
almost two years, and we went through a trans\tio|[i where new 
U.S. Attorneys were coming aboard, many out of the private 
sector who would, as a matter of course, would say I want to 
recuse out of the following things because I just came in out 
of a partnership and I don’t want to do anything with regard 
to that partnership. So, again. I’m going to/ say hundreds 
because I am betting that’s about right. But I don’t know. 

\ 0\ Okay. Can you approximate 
be granted? 

A 


percentage that would 


A high percentage. The U.S. Attorney and the U.S. 
Attorney’s Office are the guys and girls, ladies and 
gentlemen, pardon me, who are facing the problem and I think 
the Department gives great weight to the recommendation of the 
United States Attorney and certainly if the EOUSA adds its own 


weight to that, but where in the Deputy's office was felt that 
either, no, we shouldn’t recuse out, there is not enough to 
recuse out here, our job is to prosecute this stuff and we 
don't think that it ought to be recused or maybe we don't 
/tfhink that the recusax recommendation m terms of where it 
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requests or 
tbrook and 


ought to go is tne rigfvtr^oxie, the deputy's office 

would tp'fl us, no, do it this way or Sb^ng it back to the 
Critical Division or, you know. 

Q W^r^there any written 'gttix^e lines o\^ standards for 
^ou to ^jeTvaluate applications? 

/A I don't -- I want to say that the'be ar&. I'm not 
abgfat to say that, because I can’t -- I don'tXknoW. 

Q * Did you personally evaluate any recusal 
did you merely accept the decisions of Deborah [Wes|t 
h^r people? 

A I would from time to time. Not very/ often. Not 
\veiry many. Deborah might bring one in if shy thought there 
as yn issue or a problem with it or if slijerwasi/' t certain 
what the Deputy's office was going to^think. SI 
me toXknbw what was out there andf make snr a th^f I either 
agreed with it or told her maybe to do it differently and that 
did not happen very often. I'm trying — you know, I gave you 
a general answer. Now I’m trying to think of an example and I 
can't. I know there were a couple of them. 

Q Do you recall seeing any requests for recusal based 
\on the fact that the than United States Attorney's Office had 
previously prosecuted the target of an investigation? 


would want 


A No, I don’t. That does not mean there weren't. And 
I should also note my deputy director during that period of 
time was a gentleman named Wayne Rich. Wayne had been both a 
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-time f ir^tr^ssistant in We5-fc^Virginia and the acting 
United States Attorney in West VirginicNfor about a decade, 
acting for a year. He had been \ long-time 
f Qr-'-cibout a decade. Deborah would ^frequently talk 
'"about these kinds of issues because hAhad a lot of 
them as well. So there's an^ther\player here, 
there any changes instituted t\ th& Executive 
Attorneys after President Clinton Wntered 


Help me a little bit. 

Any changes in policy? 

On — with regard to recusals or? 

Yes. 

With regard to recusals, at ascertain \point 
Assis'Wj Attorney General Joanne ^Harris , head of\ he Criminal 
Division,, acted as Deputy Attorney General for a period of 
time. I'm going to say that was with with Deputy Attorney 
General Heymann's departure. I think it was that period of 
time and she, as a result, I think, of the experience there of 
looking at recusals, I think, took a more active interest in 
\ reviewing recusals after that. 

Q Ms, Harris did? 


A Yes. And as the head of Criminal Division, that's, 
you know, what they have to reason with. 

Q For what period or time approximately vtas Ms. Harris 
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involved? 

A /I don’t have a period of ti 
Deputy's office often sought the advice of N 
Division on recusal issues and hi 
pas, sO/Zt’s not unusual or atypica 
/Ms. Harris spent a little time as t 
she/ saw more of them than she had h 
interested in them. But, you know, 
cpange. I don't know that that is a policy chahge 

Q When did you first become aware that ther 

issue of Mr. and Mrs. Clinton being potential v^itryesses in a 
\crljninal matter? 

A I have no idea when I first becany^ awa£e of that. 
WaSv itvnot raised during the campaign?/! ' m not I'm 
serious .\ If it was raised duringft he campaign, I R elieve it 
was then that would have been my first awareness of it. 

Q Is this something that you can recall having any 
discussion with Mr. McWhorter about? 

A None. 

Q Did you have any conversation with him before you 
assumed the position of director? 

A No. The circumstances of his departure were that he 


left fairly abruptly and I came after his departure. 

Q Are you familiar with items called urgent reports? 
"A Yes^ 
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Car 


5u just explain 


Ije the purpose of an urgent 


Sure. Their purpose is to -- is\/here a U.S. 
Attorney’s ^£flce or a U.S. Attorrtey^sees a situation in which 
the case''' in itself assumes a degree of sdriousntess quickly 
that X/arrants telling the Department’s leadhrshifo or the 
circumstances around it. In particular, the public knowledge 
arjfd awareness of it grows rather quickly so that tlhe Attorney 
General or the deputy or another senior department official 
mfght be questioned about it. The purpose of tihose urgent and 
sensitive reports is to raise issues like that/to/the 
Vleadership level very quickly. 

Q And where are they generated? 

They are generated in the f£r£t instai\ce? The U.S. 
AttorHey^s Office. They come to [the Executive Off ice through 
the counsel's office. They are sometimes, virtually always 
rewritten and reformatted into a particular format and then 
sent up to AG, deputy associate, Criminal Division, Public 
Affairs, I may have missed a couple. And, again, the intent 
is tc get knowledge of these cases where there are breaking 
events in important cases to senior department leadership so 
\that they can be aware of what’s happening ahd I believe 


urgent and sensitive reports have been there for a long time. 
They certainly were in existence when I got thete. 

Q Okay . And are there ever instances in your 
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zs 


^ce generates these in the 




experience wh^e^the Executive- 
first pl^r£e? 

If the Executive Office had generated it in the 
fi/st place ^ir^would be an anomaTj>-\We have \ther -- if I see 
fn issim^that needs the attention of theXAG or deputy, I'm 
/there/. I can walk upstairs and knock on thd door and say I 
need to talk to you about A or B or C or D. 5io we might -- we 
might and maybe did in a very limited set of instari 
you know -- take the discussion over the phone witi 
which wanted to get something out very quickly,! you 
h^en put it in form and send it up. But I donvt believe we 
generated on our own hook urgent and sensitiv^ reports. 

v Q Is there any sort of follow-up tp/thos fa or are they 
mef^iVv informational? 

Information. 

Mr. Fishman. You mean follow-up from a EOUSA standpoint 
or follow-up in other parts in the Department. 

BY MR. CLARK: 

Q From EOUSA. 

A Their purpose is inf ormational ._ If something stuck 
up like a sore thumb and needed to be explained, we would go 
back to the district and say what does thi^ njean. But that 
was generally it. 

Q Are you familiar with any urgent repoVts that were 


generated concerning Maaison Guaran ty Saving s an a Loan or the 
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First Lad^s^iw^lvement with that 
affiliated instituting!! or company? 
s my recollection thatln a conversation 
Paula Cps&f when she calleH^m^at home ohe Sunday raising 
about inquiries that were beirtq made Vbout this case 
ter and wanting to know, as a new\U. S . \Attorney , 
about it, I told her to call Carl \teria through the 
nter. \ 

Carl Stern then being the public affairs person in the 
Department and prepare -- and put him on notice that there was 
^reporter interested and seek his advice on how to handle 
it \ And to write an urgent and sensitive report /raising that 
r^sd^ up to the leadership. But I cannot n<5w remember seeing 
th&t &pgent and sensitive report nor Lps text in general. 

Okay. Do you recall apfproximate ly when | you had this 
conversation with Ms. Casey? 

A Early in her tour, very early in her tour. My 
memory is she had come into the office and, I mean, still 
groping around for what do I do with this? In our orientation 
stuff, in our orientation process we cover how to handle this 
kind of thing so it is my belief she had \igt even taken her 
.first orientation. 


A, I don't know what date. And b, it would be early in 
her time. Whether it was before she was sworn \in, she was on 


interim or immediately arter, I can ' L t e ll . 
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Q Okay^-^Xan you recal 

A /And I'm sorry. I had given "^1 new U.S. Attorneys 
my horfie phone number and said call if you think you need to. 
And she did ./-Tfwasn ' t that iliatKqiven only\her my home 
pfhone nvnfiber. 

Can you recall any of the substance of\your 
conversation with Ms. Casey? 

A 'I think I have given you what I can V eca fH/ that she 
was handling this case, that there was some interest that the 
reporter seemed about to write about it and she^ wasn't sure 
wfiere he was going with it and she wanted to kiiow /what to do, 
^whether the Department had standard procedure^ far handling 
tties^ kinds of things 

When you say it, is that wha/ihe said or did she 
specify ^he matter that the reporfEer was calling a bout? 

A ■ Z ~~ she must have because I -- you know my memory 
was that this was about the Whitewater case or the RTC 
referrals, what had come to be part of the past case. 

Q Do you recall the name of the reporter or the 
newspaper? 

A New York Times. I recall the nkriie of the newspaper 


new 


\but I don't recall the name of the reported .\ 

Q Did you -- did you communicate^with\anybody the fact 
that Ms. Casey called you on this topic? 

~ A I” don’t recall doing that. f- th o u g ht hty re — 
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talk to Carl 
we need to get a 


if ying 


been, Pau 

through the Command 
sort of stuff that 
the record 
ion off the record 
May I also 

CLARK : 


A Okay. That call I got from Ms. Casey Iwa^ also not 

unusual. In the early days, as a transition, enuring a 
\traknsition period as new U.S. Attorneys came yh across the 
^urv^ry, many of them called to say, what dor I d6 with a 
repprt^r. What do I do about, you know^he or she is going to 
write\ i\ doesn’t seem -- I mean,pcan we -- h ow do] we do it. 

How do we handle it in the Department and I got, again, 
dozens of those. Even some -- very often since U.S. Attorneys 
called me at home on weekends and in the evenings, I’m sure I 
got some of them at home as well -- I only note that to say 
that to try to put that call into context, it was not the only 
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RPTS STEIN 
DCMN OUXfjTERO 
[ lly 60 a.m. ] 

/ Q D>d^you ever discuss an^-urgent re^grts created by 
tor. Mctyhorter with Deborah Westbrook? 

/ A I don't think so. If I did, I ha\e absolutely no 

memory of it at all. 

Q • Did you ever communicate with anyone\ on the White 
•use staff during the time that George Bush wds E resident 
concerning any urgent reports on Madison and/oijf t fye Clintons? 

A No . 

Q Did you ever communicate with anyor/e oti the White 
KouSe staff after President Clinton took o/t ice /concerning any 
urg^nt^ report? 

No. 


Q Do you recognize the name Mack Dodson? 

A The base answer is no. It is ringing somewhere 
distantly and I don't know why. 

Mr. Fishman . Would you read that back? 
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the 


U.S. Attorney-iZharles Banks to'the FBI concerning an 
investigation into Madison Guaranty SaVings and Loan? 

"A I saw a letter from U.S. Attorney Charles Banks 
concern inajtheit investigation . ’ t remeiTtt?er that it was 

to the/F^I. The letter I saw, basicall^Nsthe tdxt of that 
letter was, I prosecuted this referral onceV and Yost . If I 
prosecute it again, it is going to look polit^.cal\. What do 
ypu all think, or would you review this? 

My sense was that was not to the FBI but to tihe Criminal 

I 

Division or the Deputy's Office or somewhere ir 
apartment. I just don’t know who it was to. j Bujt I wouldn't 
^e thought the FBI. 

Are we talking about the same letter^/ 
am sorry, you are asking. 

Speaking about this le tter that you_ r ecall seeing, 
do you recall the circumstances under which you saw it? 

A In my office, it came through. 

Q And do you recall discussing it with anyone at the 
time that you first saw it? 

A No. 

Q Was -- did you have any reactiok\to the letter that 



\ 


you 


can recall? 


A Yes. My reaction was he didn't wanc^ to go ahead 
with this. My reaction or reading of it was that sounded 
right, that it would look pol itical ~and that he *as looking 
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for advice frp«rrhe Department. 

Q Did you have an opinion as tcKwhether that was a 
valiff basis for a recusal? 

A Wj^ttout knowing more, hard to\know, because 

tfhe letter, in my memory, was fairly shofct, but\it certainly 
' seemed a valid basis to raise to the Department Of Justice for 
concurrence. If you are a U.S. Attorney and you want 


sbemed 


the letter 


gufidance , • help, advice, discussion, it certainly sje 
prfectly reasonable to me. 

Q Do you recall whether you believed tha 
contained sufficient information for you to process it? 

A I don’t recall whether I made a dec/siqTi about that 
pt. 

Ho you recall any telephone ^conversation with 
U.S. 'Attorney Banks regarding the | letter? 

A Chuck and I talked a couple of times, but my memory 
basically is about his departure, because he was wrapping it 
up to get out of there. We may have talked about this, but I 
don’t remember talking about it. I thought we processed it 
out. I don’t think we held it. 

Q Approximately how many telephone^ Conversations do 
/ou think you had with U.S. Attorney Banks? 


A A couple. 

Q Can you define a couple with a number? 


No, I can't. 
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and he gave 


an five? 

ink yes, less than five^ 

think it was around the tinuKthat U.S. Attorney 
ing? 

we talked about his 
emendation for his successor. 

Do you remember this name of that perse 
A -Pence, Richard Pence. I believe Mr. \ Peirce was the 
Civil Chief in the office. 

Q Was there a reason why he was telling y^u his 
recommendation? 

A Yes. Because he knew we were going'' to /have to 
Select somebody on an interim basis since Jre wa$ departing, 
and IXthink he believed Mr. Pence was the best person for the 
of f ice While I think he recogn ized that his opirj ion wasn’t 
governing and that a new administration was going to make that 
decision, I think he wanted to get his opinion heard at 
least . 

Q When you say we were going to make a decision, who 
were you speaking of? 

A The Department of Justice was gbing to make a 
1 \decision about selection of an interim U.S). Attorney. The 


interim appointment is 120-day appointment that; belongs to the 
Attorney General. It is followed by a court appointment made 
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the court. 
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Q Anci-'ddes the Executiv^Slf f i ce make any 
reconunepdauion to the Attorney General> 

/h Throughout the whole transition process we made 
redommendat 


fts to, I think it was^l^ncy McFa^den who handled 
hat par't of that process for the Attorney GeneVal. So I 
didn/t make — we didn't make recommendations personally to 
Ms / Reno but did make recommendations. 

Q Who is — Ms. McFadden’s job title? 

A I don't remember. At the time, she wjas Working in 
the Associates Office with Webster Hubbell. 

Q By the way, in that time period, say 7, January 
ough April of '93, do you recall whether -f- withdrawn. 

Do you recall the President making a ^request that all 
19 Lted States Attorneys submit t^elr resignations? 

Yes. 

Q Was there any discussion in the Executive Office for 
U.S. Attorneys about that? 

Mr. Fishman. I object to that. I don't see how that has 
any relevance to your inquiry whatsoever. 

Mr. Clark. You are objecting on relevance grounds? 

Mr. Fishman. I am objecting on releya\ice grounds. 

If you are going to ask about a conversation in the 
Executive Office about the propriety of a decision made by the 
Attorney General of the United States unrelated\to the subject 




fatter of your inquiry, I am not sure what the Basis for it 
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would be in>ftTs context. 

Mpd Clark . I will note your objection on relevance 
groyrids . 

Are yc**r'''i ns true ting the witnes^not to answer? 

Mr\ Fishman . Before I instruct theNrfitnes\ not to 
answer, if, in fact, it is relevant, I wouldn't fyave to do 
th^t, so if you could explain what the relevance ^rould be. 

Mr. Banks left before Janet Reno was sworn iri as Attorney 
Gfeneral, so the decision to ask for the resignation of the 
Uhited States Attorneys had no impact at all oq tqe Eastern 
D^stricu of Arkansas. 

Mr . Clark . Okay . 

You are saying that the request that dhe 19^93 United 
St^tes^Attorneys submit resignations^odcurred afR.er March of 
1993?^ 

Mr. Fishman. I believe it occurred either very late 
March or very early April 1993. Mr. Banks left as United 
States Attorney for the Eastern District of Arkansas on 
March 1st. Mr. Pence was appointed by the Attorney General as 
interim United States Attorney on March 2,-nd, and because he 
i was an interim U.S. Attorney who was a caqe^r assistant, his 
Resignation was not requested. 

BY MR. CLARK: 

Q In your conversations with Mr. Banks Concerning 


/fir 


:r. Pence, do you recall why, any reasons that Mr. Banks 
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stated why h^^vTas advocating tR<3~fc Pence replace him? 

extent that I recall/^he thought that 
balance and maturity to Xeep the office 
basis . 

there any particular investigations or 
that you discussed with Mr. Banks? 

you recall ever seeing, a summary\of 
rjeferral concerning Madison that was submitted |by 
.S. Attorney's Office for the Eastern District) 

\ A I am sorry. Again, a summary of — 
vre^tate it? 

Q Okay. In connection with a request tt^at Mr. Banks 
be\re&used from an investigation of Madison Guaranty Savings 
and Dqaiv* have you seen any summar y of that invest igation? 

A No. 

Q Going back to the urgent report for a second, is 
there a standardized addressee list? 

A Yes, there is. It will change from time to time as 
people get added to it. I think we added one or two people to 
that list. But there is a standard, and at\ a minimum I think 
\it is each Deputy Associate, Criminal Division, Public 
Affairs, three Senior Leaders, the Criminal Division and 
Public Affairs. After that I think it will depend on the 
/Substance of the matter. 
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For instance, if it comes up-^nd it is civil you might 
drop Cr>iffinal and add Civil Division, arid if it is 
antitrust -- you try to make it specific after you make sure 
have coyefed leadership and Putri>ic Affair\. 

Q / You are familiar with Stuart G^son? 

Yes . 

Q Can you identify him, please? 



A He was during the last administration, I 

v Lsi 



believe for 
0n, the 
Division . 


tljie whole of the Bush administration. Civil Div 
Assistant Attorney General in charge of the Civjil 

Q Do you recall communicating either orally or in 
\wrj\ting with Stuart Gerson about the letter t^nat /you referred 
tp fVom Charles Banks? 

No. There would have been reason t\a do it as 
Assist^inp Attorney General in of i~he r i vi T._ns vi si nn 

He did at the end of the administration have a brief period 
when he was the Acting Attorney General, I believe after 
Ms. Baird's nomination. But I don't think I talked to him 
about — I would have had no reason to talk to him about this 
even . 

Q There was a period of time when may have had 
responsibility for recusal matters? 


A Yes, in an broad sense. He was the Acting Attorney 
General for a period of time. I am trying -- iVion't have a 
specific set of dates. I want to say from the end of 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


819 



Ination to the time^that Ms. Reno came aboard 
ike that. By that tim^\the Deputy's Office 
moved out. I can't tell yhu where between the 
staff recusaiauithority vtested. But as 
ney General he would havfc^ had ttiat 
i an umbrella sense. 

lly speaking, when memoranda $/ere\ prepared 
stating that we have received\a request for a 
recusal and we are recommending one way or the Jother, they 
would go out under your signature, correct, whijle you were the 
irector? 

A Yes, but Deborah Westbrook might ha4re ^igned for me 
v wasn’t there, if I was on a trip, if jft needed to get up 
qufcklv. So -- there would, I am sur^/have ali been prepared 
in fo^jn jor me, but she might hav fe signed as _CQ un.de! for me to 
get something upstairs. 

Q So you don't recall having any direct involvement in 
the actual preparation? 

A No. 

Q You pretty much signed in your ^capacity as Director 

pother people's work? 

A Sure. 



Q You are familiar with a document calved an Action 
Memorandum? 



May I ask, or let me respond this way. Different 
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leadership grj>i±ps at different 
Justice .flave used different nomenclat 
for how they wanted memos cast 
pqdnt in thg^past I remember 
Information Memoranda. I wi 
instance, use that form today. So i 
fanpliar in that context, there have 
fWd things called Action Memoranda i 
Justice . 

Q When you were working in the Executive C: 



ffice for 


U.\S. Attorneys and you had these recusal matters 4nd 
\mertjoranda, was there any follow-up by your otjticej once the 
emdjranda were passed on? 

Sure, because there was an office sitting out in the 
f ield\wa\ting for an answer. 

Q Can you describe for me the process? 

A The memo would go up with the recusal request to the 

U.S. Attorney’s office, our recommendation. It would go 
upstairs. If it came back very quickly, and many did, with an 
approval we would alert the field and that would be it, and 
they would do whatever had been agreed upon\ If it got hung 
p upstairs for whatever reason, Ms. Westbrook’s office would 


stay on top of it to try to move it, because wftat she had was 
a U.S. Attorney’s office staying on top of her because they 
wanted an answer on the recusal. She would do that pretty 
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much 





phone^of^in person. 

weren't directly involvecKJ.n that sort of 

was day-to-dayT^Ofigoing staff, 
have a recollection oitr-ansmitting 

recusal request up to \he Adting Attorney 


Q Do you have any recollection of there bejing any 
d^lay in the handling of a recusal request from! thje Office of 
U.S. Attorney for the Eastern District of Arkansas in 
\ea^ly 1993? 

A Do I have a personal recollectior/of (delay, no. 

Ha^e V do I have a sense that there wa<T I gue^s I do, and I 
don'tXkn^w where from. But I don ft recall, you kri ow. worrying 
about it was late, it needed to get done, which means nobody 
was driving me to go beat on a door and pull something loose. 

Q In your experience, when you would receive decisions 
back from the Deputy's Office, would they include analysis of 
the merits of the investigation or prosecution? 

A It depends on what went up in tne\ request. Not 
'^ften. Often the decision was you have aske<^ to recuse; you 
have asked to recuse to your neighboring U. S . Vttorney . Fine, 
go a head. Or you have asked to recuse, you ha\re asked to 


recuse the neighboring u.s. Attorneys" 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


822 


44 


Based orv^erdr conversations>-w£ think it ought to go to 
the Criroifhal Division. Please move itNt^o the Criminal 
Division. And that would reflect one or mbxe phone calls that 
mi^ht have gecurred between the (J^S^AttorneyV the assistant 
handling the matter in the field, our office amj the Deputy’s 
I Of f ipe . 

A lot of this stuff does not move on formal ^>aper. A lot 
o£j it moves on telephone conversations. And then decisions 
ajid what the document -- the document will then) reflect that 
got the decision; let's get on with it. 

Q Are you familiar with an individual Aam^d 
\JeAn Lewis? 

A Only by name and public reportage 

Can you recall any conversations with \Deborah 
Westb\oo£ about a person named Jelan Lewis?_ 

A Yes. I think Deborah indicated that Ms. Lewis 
called from time to time to inquire as to what was happening 
with referrals. 

Q Referrals, plural? 

A That is my usage. There is no specific meaning 
behind it. It might have been referral, S^igular. 

Q Did you tell Ms. Westbrook to take\any actions with 


regard to these calls? 

A No. 

q Were you interested in the fact that M^ . Westbrook 
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thing of merit that comes into the office within that context, 
that the investigator was unhappy, that wejhad an investigator 


calls? 

extent--- again, context, often investigative 
step back. U.S. Attorneys * offices are the 
the Federal Government ' s investigative 
their investigations. FBly DEA,\Marshal 
Customs Service, Internal Revenue ^ervi^e, you go 
list of agencies with investigative authority 
c/iminally and then civilly as well. Those all mojve first to 
Justice and principally throu] 

U ♦ S . Attorneys' offices. 

There is a constant battle over resources/ there is 
\coristant battle, and obviously an agency ought not be in a 
*.S .\ Attorneys ' office asking for a prosecution ior a case 
unTessVthey truly believe that their carse meritsV it, warrants 
it andv tj)ey care about it. U.S. {Attorne ys ' around the 

country make decisions daily what they can get done, what they 
can't get done, what has merit, what doesn’t have merit, where 
in the order of priority that fits. 

I would venture to guess, and this is a guess, that most 


n. 


U.S. Attorneys will tell you they can't bring ever single 


or person from RTC who was unhappy and calling\to find out 
what was happening. 

My memory is Deborah told me we were holding those calls. 
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and her concej^rT^ [ think we ha< 
interim .while Pence was acting 
Deborah told me was she was making 
ne;tf U.S. Att^rfiey, whoever that 
new U/S. Attorney, let's go. 

/whoever that new U.S. Attorney 
cor^cern . 

j Q Do you recall discuss 
Ms. Lewis should be misled in any way? 

A No. I am sorry for telling -- no. 
Q Do you recall any discussion with 
wh^ch one or the other of you said that 
t^la\that matter was being held until th 
was\ installed in the office? 

The conversations, as I 



during the 
think what 
holding it for the 
rally saying get 
red to give 
interest and 

sok whether 


stbrook in 
should be 
Attorney 


had with 


Ms. Westbrook was around exactly that. It was not that the 
matter should be held. The matter was in the office. My 
memory is Ms. Lewis was calling to sort of push consideration 
of her referral or referrals and our response was well, you 
know, the first response was, well, it is there and if that is 
not satisfactory there is a new U.S. Attorney coming in and we 
ill make sure we make your concerns known to, him or her. 


Q I want to be clear here -- 

A I do, too, because the word "misled 


5ppy about. 



one I am not 
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conversations with 



Q I appreciate that. 

At rTfie time that you were 
Ms. Jurestbrook -- 

A Perhaps one, maybe 

Conversations . 

Do you recall whether 
rec6sal had been acted upon? 

A 'I do not recall. 

Q So then you do not rec 

pending in the Department of Jus 
beten referred back to the United 
\they Eastern District of Arkansas 
\A No, I don't. 

Do you recall any discussion. 

Can I again - 

Q Certainly. 

A But again that was an issue around the recusal of 
the former U.S. Attorney. The current or new or about to be 
new U.S. Attorney could take another bite at this apple, 
especially given the concern, the premise for the concern 
raised by the departing U.S. Attorney wasYblitics. That 
ituation would shift. All I am saying is jne^r U.S. Attorneys 
get new bites at existing issues. 

Q Is this something that you recall specifically 


iscussing with Ms. Westbrook? 
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A No. ^A^ain, I have toltk^^ouwhat we discussed, which 

was that/Ms. Lewis was calling and thatN^/e had made a 

/ 

commitment to alert the incoming attorney atout her concerns. 

Do^yotf recall whether tTfte--^ecusal i&sue actually was 

sent to Richard Pence while he was Act iru^JJni tec^ States 

/ / 

Attorney? 


torney? 

A 1 
/ « 


n 


don't recall. 

Q In any conversations with Ms. Westbrobk ibout 
Jean Lewis, the one or two, did Ms. Westbrook characterize 
Ms. Lewis in any way? 

A Insistent is about the only characterization I 
recall . 

Q Do you have an opinion as to whether M^ . Westbrook 
was\upVet about these calls? 

No, I don't. I don’t recall h er be i ng u pset about 

them. 

Q Do you have any recollection of learning that 
Paula Casey declined to prosecute a criminal referral that 
Jean Lewis had sent to the United States Attorney's Office for 
the Eastern District of Arkansas? 

Can you just state it, please? 

You are nodding your head. 


A The question was, do I have a recollection of 
becoming aware that Paula Jean Casey had decline^ to prosecute 
a^ef erral? — 


ij 
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Q Yes, 

A That is a hard question to artswer. Did I have a 
specific conversation with Ms, Casey aboutNa declination of a 
re/erral; no^-^6id I at some poTrTt^b^come awa\e that she had 
decline^/to prosecute one; not in specific . I fyill leave that 
/answer there. 

Q Did you ever have a conversation with Ms. Westbrook 
in/ which she said that the matter that Jean Lev\is had been 
calling her about remained unresolved? 

A Remained unresolved in what way? 

Q In that Jean Lewis had not gotten an /answer on the 
status of the criminal referral. 

\A Again, I would characterize it as/nad /iot been 
satisfied with our response that we wo>ld give it to the 
inconO^U.S. Attorney. But furt her than that, I d on't recall 
having a conversation — this would have been after Paula Jean 
Casey got here? 

Q Yes . 

A Okay. It is possible. I don’t recall. 

Q Did Deborah Westbrook ever show you a letter from 
Paula Casey to Jean Lewis stating that the^^J.S. Attorney's 
^ffice for the Eastern District of Arkansa^ \ould decline to 
prosecute a referral? 

A If Deborah tells me that she showed m4, that I am 
Sing to assume sne did. r~ don 1 t recall seeing I t. 
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er you recollect 

n, within context, is was not very high 


appreciate that. 


my question is plainer 



right . 

you recall discussing the issue\of tos . Casey's 
declining- a referral with Ms. Westbrook? 

A No. The Director of the Executive Otff 

U.S. Attorneys is not involved in decisions arc 
prosecutions, bringing prosecutions or declining •/ That is a 
U . $ . Attorney role. And the U.S. Attorney is/ far more likely 
p I\ave those kinds of discussions, if they/havp them at all, 
wi^i t^ie Deputy in the Criminal Divisi£ 

Are you aware of any rea son why Deborah Westbrook 
would be copied on a letter from Paula Casey to Jean Lewis 
declining prosecution? 

A No. 

Mr. Fishman . With all due respect, there is no -- 
Mr. Clark . Hold it. 

Mr. Fishman . There is an assumption \ iNri your question 
that is incorrect and it does not fairly characterize the 


n 


documents. I am not taking issue with" your anility to ask the 
question, but there is no letter declining prosecution. 

^ Mr. Clark? i appreciate counsel's statement. I will 
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the way i 
CLARK : 

verbalize that 
to make sure 
Rather than you ch. 
reread the question 
er read back 

Fishman . Objection to the form of th^, question. I 
instructing you not to answer. 

The Witness . I understand. I am just trying to come up 
f.h a reasonable answer that going to get us sbmefc>lace. 

It is possible that Ms. Casey having gottz'en material from 
t i^estbrook as she came in with regard to/these, notified 

ing back. It is possible -- thi^decl i nation would have 
been . re recusal. That is my <fmly guess, and it is a 
guess . 

BY MR. CLARK: 

Q Okay. Do you recall having any discussion with 

Paula Casey before she came to Washington in November of 
1993 ? 

A Other than a telephone conversation? 

Q Other than — what telephone conv Ration are you 



referring to? 

A The one I referred to. 

Q with the reporter.' 
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her? 


A If re was any discussion at all,\and I talked to 
lot of/£he United States Attorneys allXthe tir^e, it would 
have ^een, how is the case going, in passing^as I\ was talking 
to her about other things. We had no conversations specific 
to/that case. 

Q Did you ever see copies of a group of (criminal 
aferrals from Jean Lewis that were copied to Dgnn^l Henneman. 

A No. If they — 

Q You don't recall seeing them? 

A No, I don ' t . 

Do you recall any discussion concerning whether the 
iv& Office for U.S. Attorneys should get copi es of 
criminal referrals concerning Madison Guaranty Savings and 
Loan direct from the Resolution Trust Corporation? 

A 7 . can't imagine why the Executive Office for United 
States Attorneys would get referrals. I don't recall having a 

discussion about that. .. If there was some specific set of 

n. 

'circumstances that you can allude to maybevXbut -- 

Q Did you ever have any conversatiop yith John Keeney 



concerning a group or referrals trom jean Lewik or the 
Resolution Trust Corporation that concerned Madison Guaranty 
7ings and Loan? — 
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parts of the Department, this is how you handle working with 
State and local law enforcement, this is your law enforcement 
coordinating committee. Just basic information that goes to 
the running of a U.S. Attorney's office. And they spent 
typically two to three days a week in Annabblis, and we would 
^ri ng th em to Washington and invite the heafdfk of component 
organizations to meet with each group as _ ^hey\ame through so 

that they left here with some sense of what the '^Department was 
bout . 
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g one of thos^-o^entations that Ms. Casey 
told to be at a meetingxin the Deputy's Office 
lock that day with the Deputy and\he Criminal 

she told me~~tha£ / she lodked daunted, and 
Ike me to come with yb\*? Anci\she said yes, 
much like you to come with me X 
it was Ms. Casey who invited you^ 
s. She invited me. I offered to <^o alnd she said 
yes, I would like you to go. 

Q Do you recall who called her to inforfn hpr of that 
meeting? 

A No. I don't. I would guess it was/the/ Deputy's 
fffce, but I don't know. She did allude during/ that 
coityetsation to a call she had from JapJc Keeney 'earlier in 
whicn\ iij her view. Jack had directed her , her worl d, to recuse 
out, and she had said no. And she assumed this coming meeting 
was going to be essentially on the same subject. 

Q Before you went to see the Deputy Attorney General, 
did you and Ms. Casey meet with anyone? 

A No. 

c who do you recall attending the y^eting besides 

yourself and Ms. Casey? 

A The Deputy Attorney General was^ thei^e* I think 

Irv Nathan was there, who was I think his principal Associate 
puty . Dave Margolis mig?it have been tlieie, — 1— don't recall. 
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Joan Harris v&rgzhere . I thinicJterxy McDowell from the 
Crimina^'Division was there. Whoever Rad taken over Public 
Integrity, Joel som ebody , I don't remember N^is last name was 
t^re, and jnafbe a couple of other^Qlks from\the Criminal 
Divisiqjf* The table was fairly full. 

Mr. Heymann was there? 

A Yes . 

Q Ms. Harris, she at that point was th^ Criminal 

Division Chief? 

I 

| A Yes . 

Approximately how long did the meeting ^ast? 

An hour, hour-and-a-half . 

What can you recall being discuss4d? 

Basically there was some di^etfssion ot\ the 
>i referrals and that is Why I p a used arnnl nd some of 
your other questions. I did hear of some of those referrals 
in that meeting, but it was background to the basic question 
of Ms. Casey's recusal, which seemed to be the centerpiece of 
the meeting. 

Q Was there one person who did mo^st of the speaking on 
^behalf of the Department? 

A I think the Criminal Division foik& did. I am 



trying to remember if Jack was there, and I doxj't remember him 
being there, but he could have been. 


U 


Q 


Who is Jack? 
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A JacJs^K^eney. Joan Hal-ri^ was Assistant AJ. If 
somebodv/Hook a lead, I believe it woulx^ be Ms. Harris, but 
others from the Criminal Division were vocc4 as well. 

Q 


things a>id would like to 


I wrXl mention a couple' 
j^now ifytfhey were discussed. 

Sure . 

Q Newspaper reports? 

A Specific or general? 

0 Newspaper reports concerning Madison fcua 

Clintons involving Whitewater, Whitewater-related 


ranty or the 
lewspaper 



• Fishman. I am sorry, are you asking/wheyther a 
lar report was discussed or whether ^riewsp^per reports 
1 ? 

.Clark . Generally. 

The Witness . The fact of newspaper reporting on the case 
was there. Whether anybody said it specifically or not, I 
think it was probably referred to specifically, was again this 
is an apparent conflict around the recusal, and so that just 
added to the issue. 
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recall any cTTstrus^ion of the White House? 
what context? 
context? 

nk the sense was^tlT>s^has to done right, 
argued around that tablets wha\ is the best 
this -- you know, for ourselves ,\ for God, for 
administration, for everybody^ 
stion of gee, the White House wants it done Vthi ^ 

It was -- our job is to do this down the lj 
bcok; right? What is the best way in which to acci 
given the current situation in which there are /all/ manner of 
\cori^erns around the handling of it? 

\Q Was there any discussion of your 
No . 

Executive Office? 

Yes. 

No. 

Was there any discussion of the appropriate recusal 

procedure? 

A No. Not that I recall. The issue was, was 
. Casey going to recuse, and it was clea'Athat the Criminal 
Division and Ms. Harris thought she should. \My sense was the 


Deputy, although he didn’t push it, thought she should. My 
own sense and the reason I wanted to go with hei\ and offered 
Vrfself to go with her was that she needed — a — littl e room to get 
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any discus 
to prosecute 


Jean Lewis dated October 
If there was it was 



Casey had 


in the 


the discussion was as I have n<>ted, much 
bxtoader and much more general to the whole case). j[t was 
really how can we best get this done. 

Q Okay. How did Ms. Casey react in t^is Meeting, in 
y^u ^opinion? 

I think Ms. Casey's views werd^-- remembering that 
she Wet brand new United States [Attorney , , were, y ou know, 
tell me what I have done wrong. Tell me that there is a 
reason for me to recuse out here and maybe I will do it, but I 
haven't done anything wrong, I haven't handled it wrong. I am 
handling it down the line by the book. None of you have said 
I haven’t, so why should I recuse? 

1 

Paula said-- whether she said this to\ he or said this in 



\ 


that group -- I even think she said it in that group — am I 


going to have to recuse every time somebody who is charged 
with a crime says the name Bill Clinton? Do I nave to recuse 


at? I might as well turn this office over to somebody else. 
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I think^h^Tclt very 


strcTFng4^_ that she had just come to 


the offjxfe, that she was handling it pbgperly, that she was 
cat chi ng a whole load of criticism, unwarranted criticism, and 

I think what 

She wanted her department to say was, you are dbing fine. 
That/was the centerpiece of that context. Tjhe discussion was 
around two different views of what is the bes\ way to get this 
tt/ing done. 

Q When the meeting concluded, did you hjave 1 a private 
conversation with Ms. Casey? 

A We drove back to Annapolis together , /so /yes , we 
\tc ked on the way back. 

Q Did you talk about what had occur/ed ivh the 

I am -- yes, but it was, more just cool injq out after 
the meeting. 

Q. During the meeting itself, did anyone from the 
Department state any particular reason or basis why in this 
instance Ms. Casey should recuse herself? 

- A Yes, and it was very clear it was, you are the 

•United states Attorney in Arkansas, you acikopen to -- you are 
wore open than anybody else to a charge that\you knew the 
President, that you had a personal relationship with him or 
with the First Lady. You are closer to the scerie than we are; 
therefore you are just more open to criLidism than the 

/ 

U 
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Department jjj^Washington is. 

merely the fact that ^he was the United 
Attorney or were there any facts particular to 
cited? 

of her handling of tftis^case^ 

A No, not that I recall. 

Q ' Was there mention of the fact that s^ie forked on 
Governor Clinton gubernatorial campaign? 

A That goes to the question of the relationship. I 
recall saying there are a lot of presidential appointees in 
thfs room, and I think it was Joan Harris that spid, yes, but 
dOn't know the President personally andytherejfore there is a 
diXfe\ence between me and Paula. 

That is what I was tryin g to get at. iJ thought from 

your earlier answer that you were saying you are the 
U.S. Attorney from the Eastern District of Arkansas, and that 
is reason enough. I am asking were there any factors 
beyond 

A Well, again -- I am sorry, I feel as though we are 
both saying the same thing in a slightly different context. 


N^Iaybe not, but let me try it this way. The Concern was raised 
not, that I recall, about Paula’s having done Vnything wrong 
or about her judgment or about anything in termi* of handling 
/das e . It was that given the fact that she came from Arkansas, 
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have given 

I 


the fapt^that she had -- whatever the nature of her 
hip with the President, it was\loser than that of 
"oiks in Washingto n, that anything she dad was going to be 
iect and more open to'bhe perception of conflict 
done by the Criminal Division or the Department 
Washington, and that that was the unclergirding of the 
argument advanced for the recusal. 

Q Did anyone from the Department try to\ analogize 
! Ma. Casey's recusal situation to any other recusal | situation? 

\ I A If they did, I just don't remember, 
you what I thought -- whatever the form of the /argument, in 
ssfence, the core was essentially, Ms. Casey ,yyoiy can ' t win 
h^re\ You are going to get beaten severely 7 just/ because of 
who^yoO^are, where you are, and it wgttia be better for you and 
the De^ytment if you recused out and if camo to W ashington. 

Q In this meeting was there discussion by anyone of 
this prior conversation with Keeney in which Casey claimed he 
had told her that she should recuse herself? 

A She may have raised it. I don't remember. She may 
have said something about it. And Paula ' ^reaction to that 
conversation was that she didn't like the Attorney. It wasn't 
t^atshe didn't understand that the recusal! w^s being 
requested or desired; it was, in her terms, tha^ peremptory 
tone of it. 


n 


Were you asked during the large meeting for an 
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Casey ' s 



these circums 


participants 
wasn't asked 
upport her 
to this 


weren't asked, did you volunteer? 

No. 

Q Do you recall speaking at the meeting? 

A Oh, yes, quite a lot. But it was a/oui?fcl the issue 
o^ what is the basis for this recusal; whv/are w je going to 
for^e \ brand-new sitting United States AttorneyV to recuse 
hersei<?> And there was a lot of discuss ion axouw is that. 

Q Would you say that in your discussion you generally 
sided with Ms. Casey? 

A X did. I had gone with her because she is looking 
at the Department of Justice in full panoply and she just got 
here. 1993 U.S. Attorneys are mine, if you will, to help and 
support institutionally. That is why I we^\ along, to try to 
^uy her a little support. In the end I thought she was going 


to have to recuse, but I wanted her to get theVe on her own, 
and she did. 


Do you recall Larry Bergenson? 
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was somebody^trrv^the Criminal Division who 


recall his job title? 


i leaving at about that tim^^ 

Well, I -- 

I think that is right, but I don't ^ca^l his job 

j ti/tle . 

Q How about Joe Gangloff? 

A Gangloff was the gentleman I referred' to earlier who 
I believe had taken over Public Integrity when /Mike Shepherd 

Ut. 

Mr. Fishman. He said Joel earlier. Jj4s nafne is 
Jo^\ Gangloff . 

BY MR. CLARK: 

Q Do you recall — would you care to take a brief 
break? It is up to you. I have got probably another good 45 
minutes . 

A If I could have a glass of water -- 

Q No problem. 


[Recess . ] 
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RPTS WHALEN 
DCMN KRPgTOFFERSEN 
Noon ] 

BY-ffR. CLARK: 



Do you recall if Jerry McDowell was at the 


Yes, he was. 

Q — in the office of Mr. Heymann? 

Do you recall any discussion between -- withdj: 

Do you recall any discussion as to, in the evjbnt of a 
recusal, what would be the appropriate authority fo take 
\ov4r? 

\ A I don't remember specific discussion off it. There 

is tjo Xjuestion in my mind that the Criminal Division would 
take If pver, and -- wait a minut le. Let me stpp hUrk a 
second. Yeah. It was going to be somebody from the Criminal 
Division, whose name now escapes me, who is going to go down 
to Arkansas and take it over. 

Q Does the name, Donald Mackay, sound familiar? 

A Yes. Because I’m sorry to have jumped on the 

answer, but I remember the Donald. It was^Vhe Mackay part. 

\ \ \ 

And he was a former -- former what? Formef c^.S. attorney. 


Now are you saying this was something\that was 


Mentioned at the meeting, or do you know this from other -- 
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A I -- I can jump ofr^his . I think that name 

was mentioned at the meeting. 

'Q Do you re call who m entioned Mr. itatckay? 

A JjIe'T I could be wrong, but"-^ think fcjiat name was 

hentiop^d. 

/Q Now, was there any discussion in £he mdeting as to 
whether the Public Integrity Section of the Department of 
Justice would have any role in the prosecution ,\ or^ 
investigation? 

A Well, I don't — I don’t remember the/ sp/ecific 
i\scussion. Public Integrity was there, and this /is their 
rieral area of jurisdiction, but I don't reryembefr a specific 
d\sc\jssion . 

Q\ Do you recall whether Mr. Madlcay was the Public 

Inceg^t^ Section or another sectlinn2 1 

A I don’t. I want to say another section, but I don’t 
know, so I won’t say. 

Q Do you have any sense that you were personally 

involved in a dispute with anyone in that meeting over control 
of the 57 appointment process, or was it a foregone conclusion 
^that it would be taken within the departme 

A That -- that I on behalf or he -f m sorry. 

Q I will rephrase it. 

A Please. 

Q I'll rephrase it. 
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alternative that if we were going to recuse we 
consi 


Do you j^edall stating at th^meeting that the Executive 
Office U.S. Attorneys in the event of recusal would 

appoint another U.S. attorney to take over \he matter? 

A I^irrfght have said that we^s^iould consider -- I mean, 
ft's yojfr usage that I'm going to correcty if iXmight. The 
Executive Office for U.S. Attorneys does not\make\ this 
appointment, the deputy attorney general does \ 

I uight have raised consideration, and I didn't remember 
doing it, but I could have because it was pretty siandard 

lgnt 

idering recusing to a neighboring U.S. attdrnejy as opposed 
o fringing it back to Washington. 

Q Now, do you have a specific recoj/l ecti^n of 
men\ioXing that alternative? 

No, I don't. But since : it was a v pry standard 
alternative for us to look at, it would not have been beyond 
the range of consideration. 

Q Was there any discussion in the meeting of Webster 
Hubbell’s recusal? 

A If there was, I don’t recall. 

Q Do you recall being aware before\ta>u attended the 

meeting that Webster Hubbell had recused hijms^lf from all 
matters involving Madison Guaranty? 

A I must have been. Webster Hubbell has\ never been a 
Quarter of an inch evident in any of this, so yeah, I'm sure 
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ion, no. 


ring for 
Casey's recusal? 


sr the meeting- do you r 
memorandum to get approval f 
Mr. Fishman . He personally? 

BY MR. CLARK: 

Q Or signing off on one? 

A I didn’t prepare it personally. I mc]|y tjave signed 
o|f on it. 

Q Okay. Let me step back one step. 


u recall 



Learning of the fact that Ms. Casey would 
hei^e 

Yeah. 

How did you learn that? 

I don't recall how I learned that. 

Other than the trip to Annapolis after the meeting, 
in Mr. Heymann’s conference room, do you have any other 
conversation with Ms. Casey about the recusal? 

A If I did, I don't recall any. 

Q Do you recall if, at the concluslok of the large 


meeting, Ms. Casey spoke to Mr. Heymann or Mr A Nathan? 
A Separately and alone. 


Yes? 
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t think sheihkL but I -- 
recall if you were a a>art from her for some 
time before you traveled back to N^nnapolis? 

I£^he did, it wasn’t vei“y^long, ancl I just don't 

e was. I’m not saying th^t didn't happen, but 
recollection at all of it. 

Did there come a time when you leari\ed 6f 
esentative Leach’s statement on the Floor qf tpe House of 
esentatives about the Whitewater matter? 

A I’m sorry. I don't know the statemenp tp which you 
arp referrxng. 

Q Did there come a time when you learned /that 
mV. teach made public statements about Jearr Lewis’s 
cormunlcations with either Donna Hennejadn or Debgrah 
WestbVqoV? 


A The answer to that is that I must have learned about 
that, but I do not recall the context or situation. 

Q Do you recall being -- 

A He made them as a public statement, though. 
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Mr. Fishmajvr ^~Cet me Thterpose one issue here. As you 
know, ther'e is an independent counselN^nvestigating, and alx 
witnesses of the Department of Justice have been instructed 
not/ to discus^matfters theymay“''traye discussed with the 
Independent counsel. I don't know whetl^r he did or not. I 
haveiyx asked him either. But I want to make sure that the 
que/tion is limited to those discussions, so \hos^ discussions 
are not covered. 

Mr. Clark. Okay. 

BY MR. CLARK: 

Q With that caveat, other than any comn/un locations you 
' na^r have had with the Office of Independent Counsel, did 
yofie from the Department of Justice ask y^u to/review any 
c ^jme^its concerning communications #etyden Lewil^ and Henneman 
ook? 

(Witness shook head from side to side.) 

Mr. Fishman . You have to answer orally. 

The Witness . No. The reason I'm pausing is, I don't 
recall it and I just keep going back through my memory to try 
to thin*- why someone would have done that. 

BY MR. CLARK: 

Q Okay. You know, I understand th^r^'s some 



exasperation. 

A No, it's not exasperation with the question, it's 
x asperation we ll, mayb e it is with tho qu es ti on. I don't 
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know 



recall under takTfrg-^such a review at anybody’s 



Ton off the record.] 

MR. CLARK: 

Moscato, can you recall personally paving any 
s with the White House at any time after 
sident ' Clinton was inaugurated on any matter^ concerning 
Madison Guaranty Savings and Loan? 

A No. 

Any conversations with Bernie Nussba out any -- 

No. 

Vincent Foster? 

None ever. 

Bill Kennedy? 

A None. I have never talked to him. Kennedy may have 
been doing vetting of U.S. attorneys very early in the 
process, and so I may have seen documents in that but nothing 
having to do with Madison Guaranty at all. 

Q Okay. Just so the record is clear, would you 
\explain very briefly what you mean by the word "vetting"? 

A The White House reviews candidates Vor Presidential 




appointment as United States Attorney. I think Kennedy was 

\ 

| involved in that early on, in the early processes. That's the 


nly context in which I know the name. But I never spoke to 
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him at all on aj\ y^SuBject , TTTc-tu^ing that one or Madison. 

Q ^/fiave you personally had anyxxtmmunications with 
anyone from the Resolution Trust Corporation's Washington, 
D.e^, of f ice ^pGrrcerrTITig - ^ or\^nything related 

o the Madison Guaranty Savings and Loan? 

No. 

Q How about the Resolution Trust Cor^yrat^Lon office in 
Kansas City, Missouri? 

A No. 

Q Are you personally aware of any documents being sent 

from the Department of Justice to any White House , of f ice that 

\ \ 

relate to U.S. Attorney Bank's recusal? 

A To the White House? No. 

About any documents concerning-^Paula G^asey's recusal 
t ^s^nt to the White House? 

A No . 

Q Are you aware of any requests from anyone in the 
White House for any information concerning U.S. Attorney 
Bank's recusal? 

A None. 

Q Paula Casey's recusal? 

A None . 

U I'm goirr g ~ tu shuw yuu a few doc uments, and hopefully 

this won’t take too much longer, Mr. Moscato. 

F i r st, — l ‘ m going to show you wh a t I will i d e ntify for the 
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record as a ^Jttfgle-page documentT^'B^tes stamped 007087, which 
appears/Ao be a facsimile cover sheet £^nt from Mack Dotson to 
Donna Henneman, and with that I’m going to N 'show you a document 
Bates stamp^cT'numbers 00664 2 throu^+kfi 622 , wh\ch appears to be 
21-pa^e document consisting of a cover\^etter\and an RTC 
' crimjria 1 referral form. 

Mr. Fishman . Can you give me those numbers Again? I 
wi^ll just" look at Mr. Moscato’s copy. 

BY MR. CLARK: 

Q My question first is whether you havef sejen any of 
t^e documents I have placed before you prior to tbday. 

A I do not remember ever having seen-yrhis, and I can 
t^iri^c of no reason why I would have seen tpas . 

Fair enough. 

I can’t think of a reas lon why it w «=>ni- t-nl Donna 
either, so. 

Q I’m going to show you now a single-page document 
Bates stamped 006641, and my first question is whether you’ve 
seen that document prior to today. 

A No. 

Q Are you familiar with the form ot\the document? 

A This is what we call an urgent sinAitive. 



Q If you would look at the lower left-hand side, do 
you see some handwriting in the left margin? 

~A Uh-huh. 
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numbers and then 


what 



And you recognize her handwriting? 

Yes . 

Do you have any personal knowledge of why she would 
have initialed that? 

A (Witness shook head from side to side.) I'm sorry, 
no. It would have been prepared in her o^\ice, and what you 

\ 

\may be looking at — and, again, I’m speculating -- what you 

| may be looking at is some form of sign-off or control sheet 

\ 

process in EOUSA that tells the director, Larry\McWhorter , 
yh en ~ he gets it LhdL ~ it was draft ed - b y who e v e r th is is and 
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that 



rah Westbrook orT 
me be clear -- is 
appreciate that. 


Raphelson 



Justice in 


rate and 


Q Do you know what his job title was? 

A I did once. This is not going to be 

fine, but it will be in broad. He was both a dpedial 
\assistant to the Attorney General and — ther£ is a formal 
t^tr$ for this -- special counsel for financial j-- is it 
fir^n<Hal fraud? Financial matters. 

Do you know what his jo b duties were at^ Jthat time? 

Or do you have an understanding? 

A I don't think I have a complete and full 
understanding, but I think the department had a position 
devoted to drawing together and being able to report on behalf 
of, or with the Attorney General, financial matters so that we 
could tell the Congress of the United Stat^ how many cases 
yere brought in the fraud area, and, you kiio&, what 


recoveries, what amounts, were at issue, what Investigations 
had been undertaken, what we were moving toward \indicting, 
Ffose kinds of things -- it got to be a pretty big exercise - 
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both U . Tnrtctrney ' s Offices and in the 
to mention Criming and the other 
increasingly important mattes^, and this was to 
ogether and int^r&ct^with Congress and other 
ask him, he might define it k little 


your knowledge, did he have any M.nvovLvement in 
rs? \ 

In the deputy’s office he may have, fcjecause Bill 
Barr was, before being the Attorney General, the deputy 
attorney general, and Ira -- I want to say Ira/ worked for him 
as\ a deputy and went with him up to the -- 

Q Just so that we are clear, you ap6 saving that when 
Mr\ B^rr was deputy attorney general, Mr< Raphel^son may have 
beenN^n^iis office? 

A I think that's right. I’m willing to be 
contradicted on it, but I think it's right. In that context, 
he may well have worked on recusal issues. 

Q Obviously I’m not trying to pin you down on this. I 

just want the record to be clear because, you know, we have a 
lot of deputies and associates and associ^\e deputies and 
\deputy associates. 


A Sure. 

Q So that's my only purpose. 

~i will next show a "document Bates s L amped- -0^72 14 which is 
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document, and my 
that document 
t that I re cal 
contents of 
ad it? 

a matter that 
time? 



n is whether 


you had an 


spoke to 


Did anyone else -- 
No. 

-- speak to you about this? 

I just don't know — I don't eve*( knouf what that 

Did you ever have a con vers at ion with — Deborah 
Westbrook about anyone sitting on a matter concerning Madison 
Guaranty Savings and Loan? 

A I don't think — no. I don’t recall one, and it 
seems to me I would if we were talking about that. Sitting 
, on? Yeah. 

Q Showing you next a three-page do'fcilment which 
consists of a single-page letter and a two+page letter, Bates 
stamped 0C6664 through 666, do you recall seeir\q that document 
in the period from October of 1992 through November of 1993? 


This is not the letter I saw. I mean I saw 


855 


n 


something .'iponC'Chuck Banks, but Tt>^as not this. 

Q/ And you have no recollection having seen the 
covpf letter to Donna Henne man? 

A Well, at least Mr. B>njcs made fyis position 

blear . , 

/ Q But having had an opportunity to i>ead tbhe two-page 
letter from U.S. Attorney Banks, that does not refresh your 
recollection that you were made aware of this situation in 

/ i ! 

1 p 92 ? j 

A As I think I indicated earlier, I remember a letter 

1 1 I 

fr;om Chuck Banks on this subject, what I presume to be this 
\subgect, but I believe it was to t*.a department reciting that 
i\ide\id he had prosecuted this once and be^/i unsuccessful with 
it ^nd\really -- I don’t remember if^h^" actually\said I don't 
want tg prosecute it again, but if__h-p rlirin’-t^ — th e^tenor was 
perfectly clear that he didn't and he was looking for an 
opinion and guidance. 

Q I appreciate that. I show you now a four-page 
document -- well, it he is two documents stapled together, 
Bates stamped 006671 through and includir^ 006674 . As I said, 
it is two two-page documents. 

A Yes . 


Q Do you recognize that document in particular? Or 
those two documents, or either one of them in particular? 


I think this is the one I saw. 
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what 




n 


Can you 
referring to when you 
lette r from Mr . Banks 
to which 

are referring 


A ’ Yes. 

Mr. Fishman. And, for the record, he is ^oolfing at the 

documents numbered 006673 and 006674. 

I 

Mr. Clark. I appreciate that. 

BY MR. CLARK: 

Q The memorandum on top of that, 
re lection of seeing this particula 
00667'': a)id 72 at or about the 

first page, February 9, 1993? 

A I don't have a specific recollection of it, but it 
looks precisely like something that would have come as a 
result of the letter from U.S. Attorney Banks to 
Ms. Henneman. 

The next step was to send it, in thi^Xcase, to the acting 
ittorney general who, as we discussed earlier, was Mr. Gerson 




you have a 
-page\^Jocument 
on the 


for a period of time, and through the deputy ' s, of f ice , and at 
that time it's possible that Doug Frazier was just about the 


only person left in the deputy's office since everybody else 
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would have departed. 

Mr./Frazier is a career Federal prosecutor who had been 
on derail in the Deputy attorney General ' sN^ff ice at the end 
of/the “ush ^administration . I reda^J. that tnfere was a period 
it time/'upon the departure of the senior pol itYcal folks in 
( the Dlish administration, when I believe Mr.\Fraz\er was the 
soi^fc of resident person in the deputy's office. 

Q And just so that I am clear, the reason why is 
the memorandum addressed through Mr. Frazier? 

A Normally, in the normal course of events/, I believe 
this would have gone to the deputy. I believe ,/Mr J Gerson -- 
\ha<^ gone to the deputy and stopped. I have a/menjrory that 
person wanted everything to go to him. 

Now, is it correct to say that through means 
Mr. F^azYer should receive the do lcument prior to M r. Gerson? 

A That would be my expectation, yes. 

Q Do you have any recollection of discussing the 
substance of the two-page memorandum with Ms. Westbrook? 

A No specific memory of it. It was -- we might have 
had a conversation, but it was fairly clear what Mr. Banks 
| wanted, and I think this memo simply reflects what he said. 

Q In the ordinary course, would the executive office 


include in a memorandum such as this a recommendation? 

A Might, might not. It looks like we also attached a 


| 


hole bunch of stuff, including those earner urgents . 
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I though^-tfe did often. f~''ban/t say that we did always, 
but I tjjought that we did, and I note tHere is not one here. 

And do you know of any reason why\there is not a 
re^ommendatiorfon this particular 

K / I have no memory at all. If lN:an ag^in speculate, 
'I meaH basically Mr. Banks was looking for advice^ and 
guidance. I would appreciate and respect any ^decision of the 
investigation. I would appreciate and expect tpat 
decision of investigation indictment, prosecution. 


Departjne 


declination be the responsibility of the 

\ i , 

Justice. That’s basically: Here, guys, tell npe What you 

\thiVik . 

\Q And you don't recall, as you sit Here today, whether 
you\ha^ a discussion as to whether the^xecutivel of f ice for 
the UiHt^d States Attorney should ^ake some sort of 
recommendation to Mr. Gerson? 

A You know, I don't recall that, and -- 
Q Do you have any recollection of any particular 
portion of U.S. Attorney Banks’ letter of January 27, 1993, 
standing out in your mind for any reason?^ 

A No. I remember just — I do rentetober the letter, 
and I guess I remember -- maybe it’s that sentence. I 


remember basically the U.S. attorney saying: Decide this. 

Q Did you form any opinion as to the reason why his 


letter might have been phrased in tne way it is? 
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A I >Kink he makes it faTMsvc clear in the letter. I 
mean, ifc^ s , you know: I tried this oncV^nd I lost; if I try 

it a^jain, it's goin g to look _jJ.ke I'm beingX^olitical ; I don’t 
w^nt to logle^that way. What do you^a^l think?\ 

Q/ I may have asked this before, ttat, ba^d on your 
expedience, did you think that this was an appropriate reason? 

A Absolutely, I do. A U.S. attorney who Has a concern 
thfct his action, or her action, is going to be Viewed as 
driven by politics ought to be talking to the Dfpa^tment of 

Justice . 

1 

Q I show you now a multi-page document, Bat/es stamps 
?14^575 through and including 580. Have you e^er seen 
dPgui^ents like this either in hard copy or/on co/nputers? 
v Mi\. Fishman . You mean of this^jgeheric type 1 ^ 

MV. yciark. Yes . 

The Witness . I’m not -- I mean this looks like it’s 
part -- it's headed ’’Correspondence Tracking System, Justice 
Department." I don’t normally -- I don't know what these 
are . 

BY MR. CLARK: 

Q Okay. I would like you to turn ^ page 577, and on 
tpe ^ right side und erneath, the heading "Emdlodee Name”? 

A Uh-huh. 

Q Do you see about the sixth entry down ^eorge 


n 


Carver? 


u 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


860 



Mr. Clark . Can we talk about this latei 
Mr. Fishman . Can we go off the. record? 

Mr. Clark. Sure. 

[Discussion off the record.] 

BY MR. CLARK: 

Do you know someone named Alan Carver? 

Yes. 

Can you just identify Alan Carver for ^he record? 
Alan Carver worked for Jerry McDow ell ..tol the Fraud 
Section I think in the Fraud Section of the Criminal 
Division . 

Q Okay. To your understanding, was he an attorney or 
a secretarial person? 

A Supervisor, attorney supervisor^ I would have — if 
you had asked me, I would have said he was\ Mr. McDowell's 
deputy or second or third, something like tha 




Q Would you turn to page 580, underneath "employee 
name" again, the second entry, Audrey Word. Are^you familiar 


ith Ms. Word? 
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A I^ojvlr^know one Audrey>xT d on > t know anybody by 
Word. tic now there was an Audrey who w6<1ced in the Executive 

Office of U.S. Attor neys who handled the U/S. Attorneys 
Bulletin. Lf^that is not this Audrey^then l\n blank. 

Q ' And was she a secretary? 

The one I'm talking about or this\>ne? 

Q The one that you are speaking of. 

A She had started as a secretary, because J had known 

he?r earlier. She had been, I think, a secretary in one of the 


leadership offices. By the time I got to EOU, 


say, she 


was doing this, this bulletin function. 

• Fishman . Just by way of information \J if I you are 
seeking information as who she was, I can provide it. 

Clark . At a later time. 

F*i ** hman . That s fine. I 'm going to provi de it now 
on the record here. I know who she is and I assume where she 
can be located. 

Mr. Clark. I appreciate it. 

BY MR. CLARK: 

Q I ' m going to show you next another multi-page 

document that is Bates stamped 006675 through and including 
QsQ£>6 82, and it appears to be a number of documents that have 
been stapJed together, and I don't know by wholly and I am not 
making any representation but just noting as a fact that the 
form they are being given to you are that They~are 
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consecutively^numbered and that tK^are stapled together. 

A/ Do you want me to go through a^l of them? 

/ Q The verv^ top page t _ 6615 . is that k — that appears 
be a di^^fete document. Have you^s^en that\before? 

A / I think I have. 

/Q Do you think that you saw it at ablaut t^ie time of 
ity, if not preparation, the day that it is da\ed,\ June 8th of 
| 1993? 

A I don't know. 

Q Do you recall speaking with Deborah Westbrook about 
a ^recusal matter having to be resubmitted to D^/ug^as Frazier? 

I don't specifically recall that, 

If you would look at the next page, thfe page 
nun ing isn't the best, but it appparfs to be 0^676, and I 
will d^cribe it as a one-page me morandum with the " date of 
March 19th, 1993, stamped upon it. It is a memo from John 
Keeney to Douglas Frazier. Do you recall seeing this document 
at or about the time that it is stamped, March 19th? 

A The time I’m not sure about. I do recall seeing 
— this document. 

Q Okay. Outside of any interview With the Office of 
Ind ependent Counsel, do you recall seeing 
A Yeah. 

Q Can you tell me the circumstances? 


I -- I can’t, but in my mind, my memory, the Banks 
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memo that w^/ere looking at earlie^and this are linked; that 
came upy' this came back; that was the qu^tion; this was the 
answ/r . 

Q ^s^this a fairly standard^kicument recusal 
^ituatLdns? 

/A I can't tell you. I just -- you k\ow, ^ fairly 
standard in what -- maybe I can tell you by as^ing^ in what 
sense . 

Q Good. Was it fairly common for the Executive 
Office, U.S. Attorneys -- for U.S. attorneys to/ receive copies 
y of\ memoranda with written decisions on whether ^recusal was 
^arVanted? / J 

My sense is we just -- the most .Standard thing was, 
youNJcnd^, we approve what you propos^Tin terms of recusal. 


ing was. 


[] 


or, in\^Xe alternative, the secon d mo o t o tanda T 
you know, we think you should — we agree that there should be 
a recusal; we are going to recuse it to the Criminal Division 
as opposed to whatever you recommended. Those tended to be 
the two most often received responses. 

Q Do you have any recollection of rtiiscussing whether 
this memorandum should be delivered to any\)i\e in the U.S. 
Att orney's Office in the Easter n District J>t ^Arkansas? 

A I have no recollection of it, but I qan perfectly 
well believe I would have done it or talked to somebody about 
doing it, because that's the decision. I mean, this was what 
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U.S. Attorney-Hanks was looking foi>when he sent up his memo, 
and here/you see, although this is not a'^nal decision, you 
will/recall earlier I said t he Deputy attorney General's 
Office make^lfhe decision, but it cari^iook for^advice wherever 
it choo^s and often looks to the Crimina l\Divis \on . 

This appears to be the Criminal DivisionVs response back 
to tiie Deputy attorney General's Office upon a \reqi 
adVice, because it goes from Jack Keeney who is \the 

he^d of Criminal Division to Doug Frazier who ist in 

i 

deputy's office, and it basically says, you know, 

\ / 
we \think of that request; we don't think there is p ground for 



r v ecu^al; and, further, we would not question 
decline. 


tie decision to 


\Q \ I'm going to show a singlej^paTge document^ now. 

A Are you done with that? 

Q Yes. And I will identify this by, lower-right-hand 
corner, there appear "JJ0472." I would just ask you to read 
through that. 

A Okay. Other than they spelled my name wrong. 

Q Having had an opportunity to read that, do you 

recall the conversation that's referred to? 

^ A No. I'm not suggesting there wasyi'^a conversation, 
I just don't recall it. 

Q I fully appreciate that. I will show A group of 


documents Bates stamps 005073 through and including 005130. 
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Mr. FishmgfnT ^I' 
again? 

*r. Clark. 005 073 , thr ough 
represent tjval: to my quick review tfi 
obnsecirtlvely numbered pages and it’ 

/docunjents . 

BY MR. CLARK: 

Q Do you have any recollection 

f 

documents in the period October to November of 1 ? 



those numbers 


130. I'H 


e around 


n: 


A I certainly never read them. If they, 
th^ office in that, they came to Donna. I coul^a h^ve seen 
hert*. I don't recall. 

Do you have any recollection of d^scus^ing the 
docih^eri^s with anyone? 

(Witness shook head sid^ to 

Q Do you have any recollection of sending copies of 
the documents to anyone outside the Executive Office for U.S. 
Attorneys? 

A I just would have no — I can — no, I don’t, and I 
don't have any -- I can't come up with a j^ason why I would 
ave read them. 

V Q T hat wasn’t my precise question. 

A I understand. I don’t have a recollection of 
reading them or sending them to someone. 

All right. Showing you now a document, two pages. 
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00676 



8, is which i 
back of the 
r about the 




and it 

recall seeing 
that appears on it, October 


h anyone 


recall having any 
of this letter? 


wanted to go back just very quijck^y, Donna 
Heftneman, ethics program manager? 

A That sounds right. 

Q Is that what you recall her title b eji 

I don't think I -- it was in the/ethicp area. 

Ethi'cs 'program manager is perfectly weil within t{je compass of 
what it\ rpight have been. I think .De borah prom o te d-* her up and 
gave her that title. 

Q Showing you now a two-page document, 007358 and 
7 359, a*- the very beginning of the synopsis it makes reference 
to an urgent report dated October 28th, 1993. 
n A Which the Criminal Division prepared and forwarded. 

Q Okay. Have you ever seen any suany document? 

A I have no recollection of ever ha)vir\g seen such a 


document . 

Q Is this something that would have beenN 


well , 


withdrawn . 


867 


89 


Novembe 



all seeing this dctrument itself at or about 


at that time a policy thatXthe Executive 
fbr United States Attorneys would be copied on urgent 
concerning U.S. attorney offices? 

mean by the Criminal Division? 


recall seeing that, and unless -- unless either 
General or the deputy directed it or Criminal had /such a 
Sjol^cy, I just don't know that there existed one. 

Showing you now a single page of^ 'handwritten notes, 
^o you recognize the document?^ 

1 No. 



004 


I V 


Do you recognize the handwriting? 

No. 

You see the name Deb Smith? 

Yes . 

Do you know any such person? 

Not offhand, no. 

Showing you next a four-page docnmeht. Bates stamped 


007380 through 7383. 
A Yes, sir. 


Did you ever see a copy of this at or about November 
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ust indica te what you weft pointing to for 


The document titled numbered 007380, 
be a memo from Jerry Mcbowell, chief of 
Jo Ann Harris, head of the Criminal. 
That's the only page that you were rexjeriqing to? 

A Yes. The remainder, the attachments lboki like what 
we call the blue sheet for implementing recusalg irj the U.S. 
Attorneys Manual . 

\ Q Now, according to this covering mem^nrandum, which 
appeals to be authored from its face by Gerald MdDowell? 

\a\ Uh-huh. 

Q At the large meeting in Ur-, Hoym ann 's of fice, you 
stated that the appropriate practice is to appoint another 
U.S. attorney in the case of recusal. Do you recall, 
subsequent to the large meeting in Mr. Heymann's office, being 
told by anybody that your statement of the appropriate 

-practice was either wrong or not in accorci^/ith the blue 

| | 

sheet? 

A No. And remember his -- this i 


characterization of what I said, but it's closer If I did 
speak to it at all, I don't remember speaking to Nit, but I 
Height well have because that's exactly what I believed then 
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and still bel<r£ve now. And I think-^l said earlier the 
practice that EOUSA and the U.S. attorney^ tended to prefer 
and fended to recom mend was th at the first ^ace one looked on 
a /ecusal w#s'''1to^a^^ighbor^ . 

Q / In occasions after November 3rdN?f 199^ -- 
withdrawn . 

Were there recusals that occurred, that y^u c^n recall, 
subsequent to November 3, 1993? 


\ 


A Sure. 

Q Do you recall whether there was a standardized 


practice as to who would assume responsibility /for/ matters 


*re to go b^ck and look, 
find that EOUSA frequently^, — o ften, alm ost^ always — 


Vhefe recusal occurred? 

I think if you -- you know, do I/femember a specific 
single instance? No. I think if 
we woul 

very often recommended recusal to the neighboring U.S. 
attorney before it recommended that the matter come back to 
Washington. 

Q So as far as you know, you were never informed that 
—that practice was -- should no longer be fallowed? 

Mr. Fishman . Are you assuming that t\ere is an 
assumption? Your question that I'm not sure Xs part 
Mr. Clark . Let me rephrase it. 

BY MR. CLARK: 

f Q Is it your testimony, Mr. Moscato, that after 
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November 3, 12-9^7 in recusal situ^tt^ons # your office followed 
the same/£>ractice, generally speaking, it had prior to 
Noveipoer 3, 1993? 

A 

Mr ./ Fishman . Of recommending? 

Ar . Clark . Yes. Regarding recommending 
The Witness . I mean what you've got here\is 

ief that the 

asbistant attorney general -- that the recusal tlo the 
assistant attorney general rather than neighboring lu. S . 
attorney have become the norm. That is far from tjhen becoming 
^ett^led departmental policy. 

BY MR. CLARK: 

^ Q \ Did you participate in any discussions While you 
were dixejttor and after November 3rd as to wh<=>t her-* should 
become the norm? 

A As I think I've said earlier, there was a period of 
time, I believe after Mr. Heymann's departure, when Ms. Harris 
became the acting deputy attorney general and, perhaps as a 


n 


result of this set of events, I don't knowu took a greater 


interest in recusals than had theretofore 
during that period of time and subsequent, 
number of recusals started to go to the Criming Division than 
had theretofore been the case. 

I don't remember a formal change in the policy, but the 



n the case, and 
ar greater 


871 


9 


decisions st^pted to be somewhat^cii^f erent in that I 
believed now I'm speculating, and letNne label it as such -- 
Ms. Harris evidently agreed with Mr. McDowe\l ' s 
re^ommendati 

ever being told'Xhat yAu should in 



your /recommendations 


sorry. 


Q in your recommendations include both the — a 

f / r y 

; substitute U.S. attorney's office and a department within main 
Justice that should be considered? 

A I may have answered you too quickly . j That rings a 
^elV* There was some discussions around that/ ij don't know 
that\we ever formally changed policy, but rethink we did open 
up \nd vStart to look at alternatives^a^broader r;ange of 
alternatives, including the appro priate 1 ega 1 _ ri \ w i-I i nn / but 
EOUSA I think continued to prefer to see the cases remain with 
the U.S. attorneys. 

Q Can you recall who participated in any of these 
discussions? 
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Department 
divisions in the 


you may 
1 pull and 
ices and the 
reflective 


change in acpess of decisionmaking 
having £o do with the relative 
United States Attorn ey’s offi ce 
You haye^been in a U.S. 
feve sopr6 degree of familiari 
tug t/hat occurs between the 93 
legal divisions in Washington 
of /that than anything else. 

Q Can you -- do you have any recollecticjn df the 
period of time that these discussions continued 

Mr. Fishman . Let me — can we go off the /cecfard a 
ecdnd? 

Discussion off the record.] 

Clark ♦ My previous question^slfands . Ab^ you 
instru ig the witness not to answerZ 

Mr. Fishman. No. First of all, I don't remember what 
the question is exactly, so we are going to have to read it 
back. Well, why don't we do that now. 

(The reporter read back as requested.) 

Mr. Fishman ♦ Let me consult with the^witness for a 
econd . 

[Discussion off the record. 




Mr. Fishman . Having had an opportunity to discuss this 
matter with the witness and believing that given\what his 
answer will be we will not be treading too deeply into the 
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department 



I will let him 


To the extent that 


the question. 

>llect , it would 

during^and. immediately after the period of time at 
was the acting deputv attorney general. 


MR. CLARK: 

Okay. And can you give me an approximation of weeks 

months? 

A No, not -- I mean how long 
Q Yes? 

A Weeks, not months, and not constantly. 

Again -- and I should -- perhaps you may pe itired of 
tearing the words "trying to clarify," but The issue 

whether the Criminal Divisiory^woulc^ be consulted 
on i^casals, because I think historically the Criminal 

Divisib^/has always been consulte d on re c usal sr: The issue was 

the degree to which the recusal decision would in the end 
result in a recusal going to the Criminal Division as opposed 
to a neighboring U.S. attorney office, and I think Ms. Harris 
felt that maybe the Criminal Division was the more — was a 
nmore appropriate place for recusals institutionally than the 
^neighboring U.S. Attorney’s Office, and it\was on that axis 
uha t that -- we talk about di scussions; I jnay\have had one or 
two; I’m not talking about a long string of them. 

Q 1 fully a ppreciate, and, again, just to make sure 

that we are all clear, after this period it's your 
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recollection £ha t the Executive 
Attorney/adhere to its former practice, 
We -- it's hard to answer, 
tfader set 


for the United States 
enerally speaking? 

We maV\have included an 
response. I just 


occasional broader set of recommem 
On't “7^1 know we thought about doing tli^t. Wliether we 
constitutionally did it or not I don't know You\ would have 
to go back and look at the memos. You are holging\ one I've 
signed. 

Q I'm going to show you a two-page document!, 00192 and 
193. My first question is whether you have seei^ that document 
before . 

A No, I don't recall this document at/all 

Thanks . 

Showing you now just 000210, jusJ^fThat one £age, which is 

a sign& opy of the memo from yo u to Mr. Heymann ^ the date 

appears to be December 22nd -- 

A Date of the memo. 

Q The date that it was signed off on, and that appears 
to be Mr. Margolis's signature on behalf of Mr. Heymann? 

A That's right. 



n 


\ 


Q Is a three-week turnaround on a 
yqur experience -- 


io like this, in 


A Not — I’m sorry . 

Q Is it a long period of time? Is it an\appropriate 
eriod of time compared with others you have seen? 


I I 
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n 


A Boy, that s making a really fine-graded suggestion 
or drawing a finely-graded inference. Any public figure is 
going to make the Department stop and look^ There may be. 


Obviously the President is sui generis in Vrte system, but you 
talking about a State court jud ge or ajstkte court 
! officia l or a State government official. Folks- are going to 
stop and look at that. \ 


/ 


Showing you now a document Bates stamped 006595, 
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just one page^ 
document 



question is, dd^yqu recognize that 


will just note ft^the recced that the name 
to be Tony has been ftemdwrit^.en on it? 

looks like the name TonV. 
know whether that was addrtesseti to you? 

Mr. Fishman . I'm sorry, do you have the documents to 
which it was attached when it was produced to the 4 on ^ittee? 
Mr. Clark . I have -- I have other documents. 


Mr. Fishman . For the record, my -- our in 


reflects 


that that was item number 46 in our production and was the 

\ \ 7 / 

second page of a 76-page or a 77-page document, /it was 
something that was produced as part ot^ package! and perhaps 
it might. )give him some context. 

Mr . Clark . Well, I will represent for the record that 
documents that were put in the public record with Mr. Leach's 
March 24th, 1994, statement on the Floor of the House were 
associated with this particular piece of paper. 

BY MR. CLARK: 

Q Does seeing this refresh your recollection that 
someone gave to you documents connected wit,h |£r. Leach’s 
statement? 

A I'm sorry, I just don't recognize it o\ remember 
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Mr. Fishn 


I'm sorry, ar&^you asking, were those 


n 


document^only released in connection wist h Mr. Leach's 
statement or -- I ' m just cur ious what yourNques tion means; I 
do/i't real ly>crhderst and it. 

Mr/ Clark. I'll rephrase the question. 

BY MR. CLARK: 

Q I will represent that, as it was produce^ to our 
committee, this single page, 006595, was accompanied by -- and 
I don ' t know if they were stapled together or merely 
consecutively numbered -- a substantial number <pf documents 
that were documents which were placed in the pufolii: record by 
Mr. Leach in connection with his March 24th, X994, statement 
cnthe Floor of the House, and so my questj^n is, do you have 
a ny\re(Xol lection that someone -- that^arfyone gavfe you a 
packag^jyf documents and said wou ld you please rpad through 
this? 

A No. 

Q Showing you now a two-page document, 006584 and 85, 
which on the top of the first page it is headed "Chronology," 
have you ever seen that document before? 

A Yeah, I think I have. 

Q Do you know in what context you saW\it? 


I remember seeing it. 

Do you know who the author of that document is? 

It would be a guess. I - would -- it you want me to 
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s DeborahWes^l>iLook . 

What's the basis for your guess.? 

ybe I jus t ought to pull\it back. I don't 

have a recollection of asking . Westbrook 
e a document similar to this? 

Yeah, but I'm trying to remember why\and\ for what 
I purpose. I do have that recollection, but whether 
simply to brief the deputy's office or for some 
I don't recall. 

Q Do you remember anything else concer: 





it was 
other purpose 

the 


n 


reparation of this document? 

For instance? 

Q \ Well, can you recall the t jjad" at which you may have 
asked M Westbrook to prepare such— a documen t?" 

A Just from the dates, it's after November of '93, 
but, no, I’m sorry. I do recall it, and I do think I did ask 
her to prepare it, but whether it was just to bring me up to 
date or for another purpose, I don't know, or to — 

Q And as you sit here, you can’t recall at this time 
any reason why you would have made that request? 

A Well, I can speculate on reasons J 1^' m just -- you 
know, the recusal -- I'm sorry. 

Q Okay. Before you speculate, you have r\o firm 


recollection -- 
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Finally — 

Mr. Fishman. Off the record 

(Discussion off the record.] 

; J BY MR. CLARK: 

Q I'm going to show you three pages consecutively 
numbered 006586 through 6588, and they appear Jo be separate 
handwritten documents, and I will just ask y^d i^/you 
recognize any or all. 

\a\ No. 

Q\/ Do you recognize any of the han d wi i Ling er I know 
that there are a number of different handwritings. 

A Yes. 

Q I think you are referring to the last page, 006588? 

A Right. 

Q And there appear to be at leastrtwo different types 
of handwritihg on there. Would you agree V\th that? 

V A Yes. 



Q Okay. I think you were pointing to bhe top two 
e ntries which a ppear to be in a darker ink? 

A That's correct. 
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And,4rhe handwriting bene^h it? 

That's correct. 

And do you think y ou recognize thXt? 

Ye 

Whose handwriting do you think Xhat i^? 

I think that's Deborah's, Deborah Vest btook . 

Looking at it, I understand that they are incomplete 
thoughts, but do you have any recollection of d^scijssing with 
Deborah Westbrook any involvement of Public Int^grijty in 
Whitewater -- the Public Integrity Section in Wtyit^water 
masters? 

A No. Public Integrity Section was at/ thAt meeting in 
th eputy's office. 

Q\ You are referring to the Noyertfaer 3rd iheeting? 

A > Is that the date, Novem ber 3rd2 Yes^ — bu4t other than 

that . 



Mr. Clark . Just give me one second. 

[Discussion off the record.] 

BY MR. CLARK: 

Q Mr. Moscato, you will have an opportunity to review 
the transcript and make any changes that ydu deem appropriate, 
but as you sit here -now, is there anything /that you can think 
of now that, maybe on the basis of our entire discussion, you 
would like to clarify or change? \ 

^ A NO . 
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RPTS WHALEN 
DCMN QUUffERO 

ioscato, I just 
nority Members o 
and taking time 
uestions as honestly as you 
tigation. I appreciate it. 

I first have some questions that relate to th^ standards 
ox\ the traditional process under which the Justice Department 
reviews criminal referrals, which is the standard document 
hat the RTC Resolution Trust Corporation produces to the U.S. 
a^siVtant -- to the U.S. Attorneys Office the/r respective 
district . 

ap is — if a criminal ref erral is in f ar t._J:ef erred to 
the Department of Justice for prosecutorial determinations, 
what is the normal process, standard process under which that 
referral is reviewed? 

A That will, as will so many of these questions, 
depend. A very large percentage of cases ao directly to the 
U.S. Attorney’s Office, where they are reviewed for 
prosecuting merit based upon the documents J the evidence, the 
way the agency was able to put the case together; whether the 
assistants and their supervisors think there is case with 
Rferit . And if they do and they consider the case to be 
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important/ they" move forward, mov 
Weiper you looking for a 
because in a very large percentage 
Q T 

ffepartm^fit adheres to reviewing informal 
from /the U.S. Attorney's Office? 

A Well, again, the Department 



let me 


Let me clarify my question? 

Okay. 

If the U.S. Attorney refers prosecutorial 
information to the Department of Justice for /prosecutorial 
d4 s te ruination, is there a standard process^rinder /which the 
Depa^tm^nt reviews that information? 

MX. X i . shman . Can we go off the record for a second? 
[Discussion off the record.] 

BY MS. GARCIA: 

Q On th^ record. 

A It generally doesn't happen that way. The case is 
-referred to the U.S. Attorney. The U.S. ^torney makes the 
ideci! 


lecision as to whether to proceed or not. 
dec ides to go forward, the case proceeds. 

Q Is there a certain division within 
that reviews that information? 

As a matter of course, no. 




he or she 


Department 
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is made by 
*cute or to 


Q Is-^there a certain persolr^hat you could name that 
would rpake the final determination as to\whether to 
prosecute? 

A The individual United States, Attorney ’ s office, 
there no single individual in the Depaf^ment \who makes 
decisions for -- who makes prosecutorial dec\sion^ for 
U . ^ . Attorneys 

Q Is the process then that a recommenda^tio' 

| tlie Department of Justice to -- on whether to pros 
decline -- 

A No. 

-- information provided to a U.S. Aj/tori^ey? 

No. 

Is there a standard lengtjv-df time tha^the Justice 
it adheres to in reviewing piusecutoiiai Tnformation 
referred to it by a U.S. Attorney's Office? 

A No. Again that goes back to there is no standard 

process . 

Q Right. 

n Can you describe to me or impart anyrknowledge to me as 

to how long the Department may take in reviewing prosecutorial 
l*i £prmation provided to it from a U.S . Attorney's office? 

| Mr. Fishman . For what purpose? 

Ms • Garcia . To make a recommendation to th^e 
( U.S. Attorney's Office on whether to prosecute or decline. 
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The w ptp.eS s . Again, that happen in normal course 

of even 

BY MS. GARCIA:. 

I>flf looking for a 

afeneraL amount of time in which the Deparbuient inlay take to 
revi ?" that type of information. Could it bk reviewed within 
thr£e months and sent back to the U.S. Attorney’s pffice? 

Cofild it take up to two years? 

f Mr * Fishman. I'm sorry. What type -- whatj type of 
information are you talking about? 

\ \ 

information in the form of a criminai 
Departm^jn: of Justice to review, 

Department in its review make a recommendation to the 
U.S. Attorney’s Office as to whether to prosecute or decline 
that referral, what is a normal average length of time that it 
would take the Department to review that information and make 


Ms. Garcia . Let me set forth a scenario. 

BY MS. GARCIA: 

If a U.S. Attorney's office prov^es prosecutorial 



pthe recommendation? 

A I think that happens to the extent\ that it happens 
at. a l 1 so rarely that there is no norm. 

Q Could you give me a general amount of time, three 
months^ two years? Is there a general amount ofXtime? 

It's very hard. Because were that to happen, it 
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would be the ordinary. ItT'-wQuld be a situation in 

which -S I'm trying to reach for a situation in which that 
would occur. 

Let m^tTypothesize for a minut^v. A U . S . ^Attorney ' s 

office./ 1 presume a smaller one, might decide tf\at it 1 id a 

fairZy complicated fact pattern in front of Vt, An terms of 

th? bringing of an environmental suit in the criminal area, 

and might- call the Environment Division and ask fo(r its 

opinion, it's notion, its guidance, that kind ojf tiling. 

1 The length of time that might take would ctyepetad entirely 
\ / / 
on\ the facts of the situation, so each of them woiAld tend to 
\ 11 
e sui generis to the extent that it does happen /and they 

dqn'fc, happen very often, if at all. Ther^/is a /lot of back 

and for v th between legal divisions in^fetfe United States 

Attorneys offices, but very little-, — i4— any, on the^ question of 

whether to bring the case or not. 

Q Let’s stick to those few incidences in which the 
Department has to review a case and make the determination or 
the recommendation, I should say, to decline to prosecute a 
criminal referral. 

What types of -- strike that. 

Can you describe to me what information \£n the referral 
or in prosecutorial information provided to thO Department 
from the U.S. Attorney's Office might cause a delay in the 
review of that information? Not so much a delay, but a 
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greater len^p^of review? 

I'm grappling with these, bec^se these just -- at 
leas^, to my knowled ge, I don't have any trXck record to go 
J"TAttorneys do not porfy-^ip, in my\ experience , 
^hese kifids of cases. The case we have B^een re^rring was 
t basically looked like N Mr. B^nks was 
opinion, but if you can give me specific 

instance? • 

. / 

Q Let me refer you to a document 006674 It’s page 2 
of Charles Banks' letter to the FBI, I believe, j Tom Pettus, 

\ 


and on October 16th of 1992. It was then forw^rde/d to the 
Department through Donna Henneman on January ’Jlthjof 1993. 
Page\2 of the letter, the relevant part ir y^uote/ "I would 
appreciate and expect that any decisipn'of investigation, 
indictiR^t, prosecution or declination, be the-^eeponsibili ty 
of the Department of Justice." 

Is it often that this is -- that a U.S. Attorney leaves 
this Department or refers — strike that. 

Is it often the case that a U.S. Attorney refers a 


-decision to the Department of Justice, a decision of this 

I \ \ 

nature? \\ 


A Well, and -- A, no. I think. And D, I think the 


predicate is the sentence that leads the paragraph immediately 
above, because I think what Banks is really saying here is, I 
believe this office has a conflict of interest and that makes 

/ 
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it into -- J^ee what you are sayiTng^now. But I think this is 
in form/ci recusal memo and then basicallv a very broad sort of 
invitation to the D epartment to do, in essence, what it thinks 
i^ right. 

I /have not seen this usage in any other cii^cumstance . 
Mayb^ that is what caught everybody's eye. \ don\' t know. 

U.£^. Attorneys generally happily move on their\owii accord and 
resist going back to the Department institutionally. 


So your interpretation of Mr. Banks’ letter. 


forwarded to the Department of Justice on the 27th/ of January, 
is that it was a request for recusal and then a l^ter request 
to have the Department determine prosecutorial the 
prosecutorial merit of the '92 criminal referral/ generated by 
theXjmV 

P\y We're trying to hang a label on a docume nt here, but 
yeah, and I know Jack Keeney, basically his response back to 
the Deputy's Office answered both of those questions. 
Essentially said, no, I don't see your ground for recusal and, 
yeah, they can decline if they want to. That's within the 
-range of alternatives. Acceptable alternatives. So it's 
just -- I guess if you're asking is this a standard kind of 
request from the U.S. Attorney, my answer , iba^sed on my almost 
two years there, is no, it's not. At least no the second 
part of it. 


Mr. Moscato, I first have to say I apologize for -- 
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I appreciate^ydu bearing with me'T'rv^this. My knowledge of the 
processed of justice are not as up to p^r as my colleague’s, 
Mr. ^eflark. I don't have th e experience tha't he does in this 
ai;4a and I appreciate you bearing 
I'ytn not trying to trap you. 
tfr. Fishman . Off the record 
[Discussion off the record 

/ 

/ BY MS. GARCIA: 

Q Now that we have straightened out exactly what 
Mr. Banks' request and what the process that thp Justice 
Department underwent as a result of his requesy, qan you 
describe for me the normal length of time thafi thfe Department 

\ \ J7 / 

or tl\e standard procedure under which the ^Depart/nent goes in 
revi^w^ng a recusal request? 

A v > Yes. The request comes from - th e U . S~r Attorney ' s 
Office and it generally cites a real conflict of interest or 
at least a publicly perceived conflict of interest, and 
identifies that conflict as either residing with the 
U.S. Attorney or with some significant portion of -- some 
p significant individual or portion of the ^-ganization and 
makes a recommendation as to where the rec\i^,al should be made 
to. ^ Wh o should, in fact, take the case if that's agreed. 

That comes to us, us being, in this caseAthe Executive 
Office for United States Attorneys, which takes phat, there is 


often discussion between the counsel's office and the 
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fice about thesp^cifics of the request, 

There is a memo plctqed upon it from me to 
saving th is is the request. This is what 
decision, and that goes up^to the Deputy's 
rided in the Deputy ' suf fice > 

Deputy’s Office has the option as well, formally or 
ormally, and it does I think both, to seek 'counsel guidance 
te legal division, . from anybody else, you 
kr>ow it considers to — it could come back to ufc and sometimes 
talk to the district itself. Basically whoever is/ making that 
deci sion in the Deputy's Office is looking to Whatever sources 
?f information are available and they will r^ndei/ a final 
depis^ion . 

q\ Is there a standard amount^o-f" time tha^ that process 
takes ?\ 

A No. It is -- no. 

Q What may increase the length of time in that process 
going forward? 

A The degree of factual difficulty. The degree of 
— perhaps legal difficulty in the case; perhaps the degree of 
uncertainty about the conflict whether it Vi real, whether it 
perceived; how much it's perceived. WeJ start with an 
underlying premise, I think, that recusal is ah extraordinary 
act rather than an ordinary one, simply because \the 


J.S. Attorneys are there to prosecute the cases in the 
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ted States . ""So Jihey ought to do that and 
agree to recusal in extraordinary cases where 
or apparent conflict, so wV start with sort of 
says we don't warTt><to do thi^ but present the 
see. So that a disagreement about that can 
s down, and sometimes dramatical 
Iso be a disagreement about who should take 
ther that ought to be a division here in 
Washington, a neighboring U.S. Attorney, or whether you might 

I l i [ 

just perhaps recuse the U.S. Attorney and let the first 



\ 


assistant handle it, and that has been done. $o t^here are a 
^number of factors. And finally in an office ^orJ^load, just 
general workload, either in the U.S. Attorp^y’s Office, the 
Exe x gut\ve Office or the Deputy's Offipe^can slowyit down. 

Do you 

A We don't like that as an institution, but -- 

Q Do you recall when you first received Mr. Banks' 

request for recusal? 

A I am better informed than I was earlier today. 

1 Obviously, somewhere in the February time frame, 

' January-February time frame, but that's aboVit it. 

Q Can you describe to me what was happening in the 
Department, the overall reorganization of the 'Department at 
that time? 


We were in a difficult period of stasis. Ms. Baird 
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thing. 
Department 
decisions 


had been iderjt-r'fTed, nominated had difficulty, and I 
believed- I’m not even going to say where the nomination was, 
because I don’t remember at that time, but^iir. Gerson, who had 
bebn a holdpv^r from the previous ''administration, had been 
made Acting Attorney General, and the period lengthened out. 

It was a difficult, I think, situation \for him and for 
the' Department. We were just sort of the waiting \f or the 
shoes to drop, people to be selected, that kina of 
Q Would it be out of the ordinary for t: 
during that type of circumstance and period to 

A ^ , 

that would have direct impact possibly on the (pffij.ce of the 
\Whi\te House -- Office of the President? 

\ A There's an interesting balance thkt I ^hink every -- 
whe\hex; it's the Department of Justic^or any institution 
that'£\i£ transition makes, and t hat is when you m^V^ serious 
big decisions, you tend to want to make them with first line 
folks there, and when you're in transition -- I don't want to 
call it a sort of a maintenance operation, because, frankly, 
the men and women who functioned as interim United States 
Attorneys throughout much of 1993 in most^pistricts did a 
wonderful job. 

They were long-term career people. The^ stepped up and 


they were great. But I think it is also human\to say, well, 
you've got a major and critical decision, you want the 
presidential appointees in place, you want the real players in 

! I 
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place, so my .seffse is decisions had to be made got made. 

Decisions'rhat could be deferred, if th>x^ was some sort of 
pending resolution out there that wasn't forever, were held 
waiting. Ypir^sort the make decisiolrs^that saDsj I can live 
/ith th for another week or two, if I Hhye to,\so we will 
know ifiore where we are going to be. 

And I think that's just the nature of larhe 
institutions. And I think that happened for us\as well, 
throughout much of '93. 

1 Q I'm asking these questions because 1'i/e lioticed that 

t / 

Mr^ Banks referred this recusal request to the Department in 
antaary-February of 1993. A decision on the /easdn for which 
h^was asking a recusal, the 1992 Madison £daran^y referral 
genera t^d by the RTC . 

The Recusal request, the ref erral Y with 

until November of '93, I believe. That's a substantial gap in 

time, and I'm trying to understand why that gap might exist. 

And as far as I’ve learned, as much as I’ve learned from you 

in the last 20 minutes, it's because the Department was going 

through this transition; is that a correct^characterization? 

A I don't know. that -- certainly tl\a^ has to be part 

! b^ it. Becau se it's not only true in the U/. S\ Attorneys 

I Office, it's also true, for instance, in the Deputy's Office. 

I \ 

| In fact, Doug Frazier, I think, by February or January, is 

k^asically the only person left. The senior Presidential and 
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of papers 
there with 


political appointees in the BusR'" 2 Kiministration have on 
January/20th left the government. DougNis holding the fort as 
a career person wai ting the next group to come. We get this 
riod where^we don't have a groupcoming in. 

In/the Department of Justice, the structure at the 
/ Department is the Deputy Attorney General ik the \day- to-day 
operational manager, so all roads and all pape^r gg to the 
Office of Deputy Attorney General first. 

| I would guess Doug had a pretty sizable stjack 
td deal with for quite a long time, so it woulq be 
Richard Pence operating in an environment in ufxicyi he's the 
interim waiting a new U.S. Attorney. You knok M^. Pence is 
going to look at that, he knows Mr. Banks has sent up this 
issue for consideration by the Department, so institutionally 

that probably played a role. 1 1 

Q There have been representations made earlier today 
that Mr. Pence is Acting Attorney General for the Eastern 
District of Arkansas. 

A Acting U.S. Attorney. 

Q Acting U.S. Attorney. Sat on tJhe Madison referral 
between the period of May and November of I’m not going 

o 


Mr . Fishman . Let me interrupt for a secopd, if I could. 
There was, I believe, a memo that Mr. Clark showed 


LJ 


r. Moscato from October of 1992, in which it was stated: I 
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believe Mr. Nlos^ato expressed ncT'fcftQwl edge of the contents of 

the E-mall that someone had been sittin§\on the referral in 

the ^all of 1992 bef ore th e presidential election. That’s 

wh,ere the ^Itfting on” phrase cameT^T^Qm, I believe. 

Thefe was also -- he also testi f ied \hat Mry. -- that he 

had cjascussions with Deborah Westbrook aboutXholdVng the 

referral pending Paula Casey’s arrival in the VeryA late 

summer, but I think the confusion is the term "sitting on" 
i T 

ccjmes from that E-mail. I could be wrong, but tjhat 's my 

recollection. I just want to make sure that th& r< 

\ cl^ar . 

Ms. Garcia . Let me take a minute to fi/d w^at I believe 
at E-mail. 

^ M\. Fishman . Sure. 

BY MS. GARCIA: 

Q Mr. Moscato, let me present to you a document 

006639. It's an E-mail by L. Jean Lewis, June 29, 1993, I 
believe. The relevant statement is: My source has advised me 

that the Acting U.S. Attorney, Richard Pence, has stated that 



ecord is 
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to answer to Uwx accusation 
Mr -x ^ishman . I'm sorry, 
an accusation is fair to Mr. 
Ms 
the 
/that 


An accusation 



whether calling it 


going to take 
believe 


rral, that he is going 
the accusation made. 

Mr. Fishman . Okay. I'm not sure it's an\ accusation as 
muih as it- is simply a statement of fact. He’s\ ju^t going to 
hoild it. I will withdraw my objection until I qeaij your 
question . 

Ms. Garcia . I don't know if I'm going to ^afyb it as a 
t;ement of fact. 

r. Fishman. Okay. 

The Witness . You’re right. He's^tfie appropriate person 
to tark t)o about that. 

BY MS. GARCIA: 

Q I wonder if you might be able to give me some 
justification as to why an Acting U.S. Attorney might sit on a 
referral of that nature? 

A The previous presidentially appointed U.S. Attorney 
,had tried a case on this referral on a simi^r one and lost 
t,he case. The previous presidentially appo^Lnt^ed U.S. Attorney 
had sent it up to the Department and said: WhAt do you 

think? The Department had come back and said, iia June, 

idently, came back and said: Well, we don't think you ought 
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to recuse, bijb^we certainly thinT^L^ Y ou were to -- what's the 
term I 'jp^looking for? if you were nbt to proceed, that's 

within the realm an d the r ange of acceptable alternatives . 

Mr. Pepereis in. In the summed he has been acting for 
several ^months . He by now -- I'm guessing,, maybe in this case 
/he he's been identified or he can see some light aV the end of 
thi£ tunnel and may well have thought, no harm\ is \going to 
come from me or to this process if I wait for 
finish the nomination process, come on board as 
United States Attorney. I will present it to her 
prosecution decision is made, it can be a prosecut/ion decision 
^his new administration. 

^That's not an unreasonable -- I said so/ I guess I 
thih^ i\t ' s reasonable, but it wouldnjjx^surprise me if that's 
the ki*$l/of conclusion that Mr. P ence? th oxight through I 
would be willing to bet a number of other interim 
U.S. Attorneys made similar kinds of decisions about other 
cases . 

Q I appreciate you answering that. 

Earlier in our discussion you stated^bhat a recusal may 
be requested either based on a direct conflict or an 
ppea ranee of a conflict. Can you give me sdtne examples of 


what might be an appearance of a conflict? 




J 


Sure. We require new U.S. Attorneys w^io have been 


n law firms prior to their coming on board to divest 
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inancial relationship with their old firms 
board or in some ca^es even as they are 
We will give them a littre time to work it 


are done financially, there is no agreement to 
come /back, there is none of that, they are separate in actual 
teryfts from that firm. However, there is a recognized 
perception that as a member of that firm they might make 
decisions within the exercise of their discretion that would 

; l 

favor the firm. U.S. Attorneys will often recuse put on cases 
involving their own firm, if not forever, at least for a 
period of time. 

\ Some times you will also get -- I don’t/ know/ how much more 
you\wafvt. You will also sometimes gef^in an agevwhere 
increasingly both genders are goin g to la w s r h o o l-^and 
graduating, you will sometimes get a U.S. Attorney coming 
aboard with a mate in private practice. And sometimes that's 
criminal practice or one involving the United States 
Government, and again they will just recuse that as a matter 
.of course, simply because of what would bp^ perceived as a 
conflict . 

V Q Is a U.S. Attorney a public serv^nd hired through 


the normal competitive process? 

A No. The United States Attorney is a presidential 
appointee and subject to advise and consent of the Senate. 
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Q Doe&^tfie fact that a iTTS^Attorney is a political 
appointee"" present a potential of f utureNappearances of 
conflicts due to its relationship, the Attorney General's -- 
U.g. Attorne^srelationship to the^GL^fice ofVhe President? 

A x My answer to this is colored by\21 yea^rs in the 
Department of Justice. I haven't made thisrqy caYeer choice 
lightly. We make a lot of effort to insulate Nand Yo work with 
incoming presidential appointees whether they ate the Attorney 
General or the U.S. Attorney or the U.S. Marshal or anybody 


de<£uately and 
hat they 


else, to make sure that we have counseled them 

\ ' 

set up the controls and the bridges and the wal 
eed so that they can function in their jobs./ 

t is critical that the Department of ^usticie, the United 
S tafc^s department of Justice be viewecL-lly the American people 
as not\pi>ly effective and efficie nt, but i mp^rf i ajJ ^ n d fair. 

I think my own personal opinion is that over the last 20 years 
we have been extraordinarily blessed by the presidential 
appointees we have had of both parties because they have been 
men and women of probity, of talent, of competence, and of 
- ability, and they have come and done a gr^t job. I'm not 
going to tell you every single one of them v^as perfect in 
4^ery case, but we've had a very high degreje of extraordinary 


performance. And that last was just me. 
Q Let me restate my question. 


I did think I answered it. I'm sorry. 
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m looking for^Kdif ferent answer. 

curio us as whet her the fact that a U.S. Attorney 
appointee may have tfte\Dotentia\ of creating 
conflict for the U.S. Attorney im the -- in her 

yes. To the extent -- you know A any 
especially in the times in wnicil we live is 


open to that kind of charge. On the other hand,, 


sense in 


the two years when I worked with the U.S. Attori>eyj, first, 
th^ departing Republicans and then the incoming Democrats, is 
that in some significant portion the presidential/ appointment 
ar^i t{ie advise and consent process is critical to the capacity 
to donavct the office because they command become part of 
adminis^pktion and they can wed b etter, I think, w i th the 
administration and with their colleagues who are leaders at 
the Department of Justice. 

I’m not sure how I felt before I took the job; coming out 
of the job, I think it's an absolutely critical element. I 
—would not change that presidential appointment for anything. 

\I think it adds strength. 

Q I'm not saying that or implying tiia\ it does or 
doesn't add strength to the ability for the politically 
appointed U.S. Attorney to conduct his or her job. I'm just 
Curious as to whether because of the nature in which the U.S. 
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he;:e a tension 
thkt sort of 


Attorney is^^ppointed to his or 7i>r^osition may raise this 
potential of having some sort of conflib*. or appearance of 

conflict when considering prosecution or p>lor to considering 
i 

K y E A s hman .i I'm sorry. Are you asking intension was 
therp', the tension between those two things 

Ms. Ga rcia. I’m asking whether there is^ potential for 
the appearance of conflict. 

Mr. Fishman . That's what I'm asking. Is 
between that role and the job being prosecuted, 

\ th^ng? 

Ms. Garcia . Yes. 

Mr. F ishman . Okay. 

\ The wit ness. I think there is^^think thWe is - I 
think 1t}s also true that that po tent i al e xist s - ail ost no 
matter what the appointment process. If you were elected, 
that tension would be in existence. If you were appointed as 
part of the Federal Civil Service process, then those who 
disagree with your decisions would look to that process. 

In the U.S. Attorneys, they are frontline, very public, 
their decisions are scrutinized and so I tVink there are 
Ig nsions virtually in any appointment procj s^ but yes, I 

think there are some tensions associated with the presidential 
appointment. \ 

BY MS. GARCIA: ~ 
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Q Thj^er'ls a potential fdr^n appearance of conflict 
in pursuing certain cases or matters? Isim not saying that the 
tens^n exists with every cas e or that ther\is a high 
potential opdfaving this happen, bvTt^tJiere is \ certain amount 
it potential that that would happen. 

If you are asking me whether the Uh,ited\ States 
Attorney who happens to come from the home citV of\ the 
President .of the United States is subject to examination and 
potential criticism more than his or her *92 coljle^gues , yeah, 
I will agree with you. I think all U.S. Attorneys to some 

decree or other are subject to those kinds of questions when 

\ / / 

hey file a case which -- when you file a majdr criminal case 

of arty kind, there are going to be a group^of fo^ks who don't 
lik£\trtet or may not like it, and if tJr^y find themselves on 
the othei^side G f the political fence, you aro gof-ng to be 
criticized, and some U.S. Attorneys have been for that. So I 
don't know if I'm answering your question. 

Q Let me bring it to the specifics. 

A Okay. 

Q Do you find it so out of the ordinary or not 
conforming with prior departmental procedure that U.S. 

Attorney Paula Casey recused herself from pursuing the 
prosecution that directly affected the Office ot the President 
or had the potential of having that effect? 

A No^ 
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Q Is^tffat potential -- str^^kg that. 

Is It uncommon for that potential is it uncommon that 
a U .3\ Attorney miq tit have to recuse herself^ any 
U.J5. Attorneymight have to recuse Fii^c or hers'telf from 
pursuing prosecution that might directly asf feet Yhe Office of 
/the ©resident without regard to the specif icNPaula Casey 
inc/dent . 

A No. I mean, it doesn't come up very bft^n, but when 
it! has, we’ve had special prosecutors appointed. 

Q Thank you. 

You discussed earlier today with my colle^gu^ a meeting 
^ha^ you attended with Ms. Casey at the — le/ me/ get this 
co^re^ct — Deputy Assistant Attorney General’s Office? 

\A\ Deputy Attorney General. 

Q\ Deputy Attorney General is offic e . - 

A Mr. Heymann. 

Q What was the conclusion of that meeting? Was there 

a consensus reached between the participants? 

A There was some consensus. You know we were all 
Pigoing in the same direction, we were all trying to do the same 

t The goal there was to do this right \ There was not in 
ete consensus about t he best manner^rt/odb, or method to 
do it right, and I think to that extent, I can'^t say that we 
walked out of there all in agreement, because I think Paula 


Still needed a little bit more time to reach her recusal 
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decision, arKl my sense was that tlve. deputy left her to do 
that, yc was not — I don't recall hinNlooking at her and 
saying, "Paula, you w ill r ecuse." I think T*e wanted her to 
get there h^r^elf and to reach the'^xioclusion be 
pomf ort^le with it. 

Am I correct then that Ms. Casey teft t^he meeting 
sti/ll with the authority to determine whether Y° Recuse 
herself or not? 

A Yes . 

Q Do you know whether anyone in the Department of 
v Justice directed her from that point forward to recuse herself 
from this case? 

\A If somebody did, I'm not aware o^ it. I I don't think 
tha\ akybody did. She has never told^me that anybody did. 

To the best of your i * nH * n g case, she 

determined on her own to recuse herself from further 
investigation of Madison Guaranty? 

A You know, let’s be clear. Paula perfectly well 
understood what the Department of Justice wanted in terms of 
.its desire as represented out of that meeting, but I believe 
\from there on it was her call and she made\\hat decision 
kersel f . 


Q Okay. During the course of that meeting, did anyone 
suggest that Ms. Casey continue with the investigation of 
Madison and in the course of that investigation investigate 
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(Than thoroughly?' 


sierred to as 
generated by 


the thrift le^ 

A /no. 

Did anyone suggest during the cotlrse of that meeting 
th^t a Spec^ariTCounsel be appointed^nd he or\she investigate 
padison/Tess than thoroughly? 

I presume these are to get these l^sue^ off the 
tatyle. No. 

Q I’m going to move on to what has beeA relf 
the second set of the Madison criminal referrals g= 
the RTC . These referrals were submitted to the! Eastern 
District of Arkansas U.S. Attorney in October , /ea^/ly October 
\of \l993. 

\A Is this the set of nine? 

Correct. 

Okay. 

Q . What is Donna Henneman 's chain of command, 
supervisory chain of command? Who supervises Ms. Henneman? 

A Deborah Westbrook and me, but in that order. 

Deborah Westbrook is her immediate supervisor. 

Q If Ms. Henneman requested that the RTC submit the 
\nine criminal referrals generated in October of *93 to the 
department concurrently with its — with the\r submission to 


the U.S. Attorney's Office, would that have be\n beyond her 
authority at the Department of Justice? 


I don't know why she would do it. My understanding, 


906 


128 


again based QA^tlie conversation'^re^discussed -- we raised 
earlier /today was that Ms. Lewis had indicated a concern about 
the erase not moving forward and our agreement was to take 
anything sh^diad and hold it f or tTte^new U. S .X^ttorney and 
jtake sure it got to the new U.S. Attorney 

so I’m just not aware of Donna having and\ as late as 
October when Paula Casey was on board, and I ritean,\ given 


whatever we had, I don't know why Donna would 


sent me 
r: on them. 


was with 


ahother copy. We don’t act — because we don't 
Q The Department of Justice -- 

A The Executive Office for U.S. Attorneys y You know, 
If 'we were to appoint -- passed a recusal whore 
t\e criminal Division, we could have said, /send It, we'll take 
it Hp £md we’ll give it to the Crimin^Jr^DivisionV I presume 

since \h:£s is October, we are 1 Sb I don't 

understand. 

Q Do you know what happened to the summaries of 
criminal referrals that were concurrently sent to Justice, 
apparently directly to Ms. Henneman, what happened to those 
.referral summaries? 

A I didn't know there was an issue\ ground that, so, 

(\o, I don't. 


Q Okay. 

Mr. Fishman. I’m sorry. Did you mean to a'sk -- do you 
iriean to ask what happened to the physical documents or what 


907 




happened to^th^substance? I thrnj^ you may have asked a 
differqnr£ question than he answered. 

^Ms. Garcia . The physical documents a>v^ the substance. 
W£ll, actu^Jrly I know what happenetKf.o the substance. The 
physic^Jf documents. 

/Mr. Fishman . He sounded like he was a'hswer^ng the 
physical documents. 

The Witness . I was, and I had never knowh that there was 
ah issue around them not being apparent, available . Did 
ypu -- I'm sorry. 

BY MS. GARCIA: 

Q I'm sorry. The issue is that they/wer^ -- the 
pries of the criminal referrals and the nine criminal 
^ls were submitted to the Depa^tflient of Jii^tice, the 
Executslv^ Office concurrently wit ih thei r snhmi ss-ion to the 
U.S. Attorney in the Eastern District of Arkansas. The 
summaries were submitted to Donna. I can produce the 
documents if that is necessary, but let me represent to you 
that they were. 

A Okay. 

Q Do you know what happened to thfy^je documents? 

A No. 



Q They were never brought to your attention? 

A You know, if they were, it was as a pack and I 


U 


ooked at them and I probably thought, what am I supposed to 
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with thesp<Decause I don't have- anything to do with them, 
m. t have looked at her and said, x send them to Paula 



. Moscato, let me 
questions. I have 



inal questions 
hat but they 


you ever in substance or in words 
Madison investigation or anythinc 
ajdison investigation less than thoroughly? 

A No. To clarify, I’ve never been diredtefi to pursue 
It's not within my compass as Director of / eOI^SA. 

Q Has anyone ever indicated to you ii y substance or in 
wdrd^that the Department of Justice had pj4ns tp investigate 
Madj^on^less than thoroughly? 

A\/ Not just no, but it is j u st: and I rec ognize that 

you’re asking the broad question for a purpose. It is beyond 
the pale for that to happen. Go back to that meeting that we 
have talked about a lot, raise that in that context and 
everybody around that table starting with Phil Heymann walking 
out and with Jo Ann right behind him; that^-\is just not going 
to happen in the Department of Justice. 

Ms. Garcia . Okay. I appreciate very^mu^h you being here 
with us today. 

I have no more questions for the moment. 


Mr. Clark . Is there anything that you wish to ask? 
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RPTS WHALEN 
DCMN PARSER 

BY MR. FIS HMAN: 

Q Mj^r^Moscato, I just wantT^to fol low 'hp and clarify a 
ew points that are probably clear to everyone \lse in the 
room/ but I just want to make sure that the^ are \fully set out 
in the record here. 


You started, by the way, by saying that your current 


position is Director of the Executive Office of Immigration 
and Review? 

A That's right. 

That's still with the Department o£/ Justice? 

Yes, it is. 

And with respect to some questions tha\t Mr. Clark 
very early in the de>pos |ition ab out the of 

Legal Counsel and the Office of Legal Counsel in the Executive 
Office of U.S. Attorneys, the Office for Legal Counsel is a 
separate component headed by an Assistant Attorney General? 

A Let me just take a minute, if I might. The Office 
of Legal Counsel looks like a House counsel's operation for 
the Department of Justice. It is far more even than that. 



T^he Office of Legal Counsel fulfills the Attorney General's 
constitutional responsibility to advise Cabii 
the President with regard to legal matters. 


/ 


As a matter of practice, custom, now tradition, when the 
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LegarL^Counsel speaks antKwrites formally, it writes 
branch of government a*Ki it receives 
from acro ss governm ent and when i\ speaks, it's 
fc^'as the executive bra \if the, as I 

5ne instance, if the Inspector Geiier< l the 

Ltor of Labor be in disagreement, they Vrite 



Assistant Attorney 



rge of OLC 
; over as 



ana ask for his legal answer, 
far as the executive branch goes 

So it’s a very small but very, very senior, 
office and that's why I reacted, I think, fair 
^ou\ asked me about it because they are diffe: 
of, Ldgal Counsel within the Executive Off! 

Attb^rn&ys has a very important functj. 

the United States Attorneys and tne l e g ai— o dvr ee t b them. 

Q So, and that’s the Office of Legal Counsel is sort 
of a subpart of the Executive Office of U.S. Attorneys? 

A Yes, it is. That’s right. 

Q So if Jean Lewis, for example, was trying to reach 
-.the Office of Legal Counsel in the Executive Office for U.S. 
Attorneys and was mistakenly -- and was directed to the Office 
Legal Counsel currently headed by Waltejl 
would simply be a mistake? 

A Yes. 

And so if the Office of Legal Counsel had no record 


=llinger, that 
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^jnerfal, the 

General? 


of the RTC r^f^rral, that wouldlfrak^ complete sense because 
they wouldn't be involved in that? 

A The Dell inger offi ce, yes. 

Q let me quickly run tl>rpugh somk of the 

ocumerrtfs that Mr. Clark showed you. First, starting with the 
docujnent that's marked 006641, that's an urgent report sent to 
th<* Department on October 7, 1992, correct? 

A Yes. 

Q From Mr. McWhorter to the Attorney Ge|n 
Deputy Attorney General and the Associate Attorpne^ 

A As well as. 

Q And copies to whom? 

A Bob Mueller, the Assistant Attorney General in 

chargeXof the Criminal and Paul McNu^t/T the hea^i of Office of 
Policy\^d Communications, Public 

Q Do you know simply as an aside whether that 
Mr. McNulty is the same McNulty that, who now works for 
Representative McCollum who is a Member of the House Banking 
Committee? 

A I think that’s the same Mr. McNulty. 

Q An urgent report, forgetting abdut. the subject 
Iqa tter of this urgent report, how many ur gent, reports come 
from EOUSA to the top officials of the Department in a week or 
a month? 


n 


It will vary. There are weeks where there are one 
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^"weeks where^t+v^fe are 10 or 12 or 15. 

urgent reports thatT^go up and they go up on 
frankly we devote a lot\of attention to 
EOUSA quickly^ 

y in the process is aware that the^ have got to 
ause the whole point of them is^ to get the 
ral the information quickly. So^Debarah knew, 
when she worked for me .that if I wasn't there 
gn it and get it upstairs because the 
s getting it to the decisionmaker ^nd 
^triith is probably not enough of them go up becaAise/ individual 
J.s\ Attorneys have to make that decision and /they probably 
don't, err enough on the side of sending as ^jrfany ^s they 
shoVld\ 

•Although I suspect that [some of them send too many 
and some send too few? 

A Yeah, that's true. That's very true. 

Q Okay. At the bottom there are a series of initials 
and a date, correct? 
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Hopefully 


Debopalr^Westbrook^ "Bebprah Crenshaw Westbrook. 

''And after her is? 

A.D.H., who I presume to be Donr^a Henneman . 
Ok^y^what conclusiorPrki^you draw^rom that series 
Is being on this document? 

That's the -- well, it’s down on \he l&wer left-hand 
corner in what appears to be the -- it basically says this is 
the document that Larry McWhorter signed, that\Dehorah 
prepared, that Donna Henneman typed. It goes ih the words and 
the date 10-7-92, so that is the date it came up 
with urgents they also should have been written ti^e same day 
\thdy- come up so it should have all taken plac^ ory the same 
^y.\ This goes into a chronological file Listing on urgent 
ana sensitive reports and goes into LS^iiles, 

McWhorter's files as well. 

Q You recall Mr. Clark showing you the document that 
is 006642? 

A Right. 

Q And he showed you with that a fax cover page, 
perhaps Mr. Clark. 

Mr. Clark . 7087 is the number. 

BY MR. FISHMAN: 

~Q 7087, which you previously looked at\ was a fax 
sheet from Mack Dodson, the U.S. Attorney in Little Rock to 
5nna Henneman; do you rememoer that? 


hich is Larry 
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A Yes^, 

Q /Mr. Clark asked you if you Itnew why that would have 
come/£o Donna Henneman on October 6th and\[ believe you 
testified th^t<yo u didn't know^why^he would^ave gotten it; 
ls that/^air? 

Yes. Exactly what I said. 

Q Okay. Now that you have seen that Yhe 

Oc/tober 7th says attached is a copy of a referral 
the U.S. Attorney from the RTC, does that refresh 
recollection or clear up why Donna Henneman wovjld 
received that fax? 

A Well, again, it seems to suggest vety <j/learly that 
Lhi^ is the attachment that is referred to/fiere./ And it was 
th\s /probably a conversation and thi/tning thi^t generated 
thisNDctober 7th. 


Q When you say this thing, it's the fax page 7087 
together with the 22 pages to which it refers that is referred 
to in the urgent report? 

A That's correct. 

Q All right. Now, the next document is a letter dated 
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hat letterT^Wrs^Banks -- what did Mr. Banks 
essentially tell the special agent in 'btmrge about how 

handle the referral during the month prior 

clear to Special Agent Pettms that he was 
pate in an investigation^ regarding this 

Q Before the election? 

A Prior to the election. Prior to Noveiibeij- 3rd, 1992, 

and he went on to say that Pettus could communicate to the FBI 

.1 

\ officials that that was what he had said. 

Q Okay. And that letter was then sent/ up/ the chain 
w^th\a similar urgent report four days late* 

A\ Right. 

, With the -- in the docur fient 006667? 

A That’s correct. 

Q Now, with respect to the recusal and Mr. Banks’ 
letter of January 27, do you recall what day the inauguration 
was? 

Generally 20th or 21st. 

Of January? 

Yes. 



Q By the 27th when Mr. Banks sent this\letter of 
January, 27th of January, who of the political appointees from 
the previous administration was left? ~ 
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A StuA^tr^erson; I belie 
Q /So- 
ur. Clark. Well, in the entire Department? 
Ttan . The -- were th< 


Mr. Fis 


- in the political 


Leadersjrip of the Department. 

rhe Witness ♦ There had been a memo, a\dire&tions to 
Presidential appointees and appointees to leave by January 
20th. There had been some exemptions or excerpts 
exemption — U.S. Attorneys were exempted. I 
Marshals were exempted. I don't remember who disc 
basically by the 20th or 21st, the main building, / main Justice 
\waa -- folks had left. There were no senior ypoli/ticai leaders 
t^iei^ except for — no, I'm blank. Gersor/who (had switched 
frdtji ft^ad of the Civil Division to beijtif the acting, I don’t 
know ^e)> that happened to be hon lest with you. 

. BY MR. FISHMAN: 

Q To becoming the Acting Attorney General? 

A Yes. 

Q Okay. 

A It was around there. 

Q Any reason to believe that it hch^pened any earlier 


I 


^or later than the end of the previous administration? 

A Well, it happened upon the -- my meirtory is it 
happened upon the foundering of the nomination of Ms. Baird 


ind that may or may not have been consistent with the end of 
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the administra^Ton. It's verypdss^ible that Stu was appointed 
earlier ^fchan that period. 

Was there a deputy? 

Ng 


nere was not. 

Was there an associate? 

A No. 

Q Was there an Assistant Attorney -- politically 
appointed Attorney General in charge of the Criminal Division? 

A That was Jack Keeney, I believe. 

Q Who is Jack Keeney? 

A He is a long-time senior career Deputy Assistant 

Attorney General in the Criminal Division. 

Q How long has he been there? 

v I don't think calendars go^adk that f^r. God, I 
hope :£> doesn't see that. Jack has been a- ^' g>r y long 

time and has served with distinction during the interregnum 
between Presidentially appointed Assistant Attorneys General 
of the Criminal Division. 

Q During administrations of both parties? 

A Yes . — , 

Q Anybody to your knowledge ever questioned either the 
prosecutorial acumen or the integrity of Jack Keeney? 



No. 




Q And just to make sure that we are cleat/ Mr. Clark 
Showed you a document before. I'm not sure I have it handy. 
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usal memorandum'from Doug Frazier to Stuart 
What we might have called an Action memorandum. 

think so. There was a question about what 
'but I dorT^kn^w. that I saw the memo in 
age, have I alreadytorgotten it? I saw 
Gerson. And Keeney to Fraaier. 

Mr. Clark . This document I believe you are referring 


Mr. Fishman. Yes. That's it. Let me show you — 

The Witness . That's this one. 

BY MR. FISHMAN: 

/ 

Q What we have marked 006671 and that/s a memo from 
you through Frazier to Gerson on February 9th, right? 

A\ Uh-huh. Yes. 

\ \ 

Q\y Explaining basically th at the ii.s. Aff-n^ py i n the 
Eastern District of Arkansas, Chuck Banks, wanted to recuse 
himself, correct? 

A That's right. 

Q And am I right that it certainly appears that what 
happened was that before any action was taken, the matter was 
referred back to Jack Keeney by either Frazier or Gerson for 
some input? 


A That's correct. 

Q And Keeney, having received that input, having asked 


■for that input, received it. 


41-377 97 - 30 
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fvT you what's marlceeL^as 6678, which is a memo to 
"owe 1 1 , the Chief of the Fraud> sction, correct? 


a trial attorney nai 
Section. Correct? 


Mark Mcbougal presumably 



on? 




Discussing the RTC referral? 

That's correct. 

And on page 6682 there is a recommendja 
Yes, there is. 

Based on the recommendation -- and t^ie 
reopmmendation was? 

A The recommendation is more clearly started -- I won't 
do 't^heXcompar ison . The recommendatiop-^is clearly stated and 
it sa^s fchat — let me read: 

"Based solidly upon available information and in light 
of applicable law and current Fraud Section’s standards for 
prosecution, the conduct of James B. McDougal, Susan H. 
McDougal and Lisa Anspaugh" -- A-N-S-P-A-U-G-H -- "as 
described in the criminal referral does nbt appear to warrant 
the initiation of a criminal investigation 

This is the line attorney to the head of, the section. 

Q And Mr. Keeney then sent that memo b^ck to 
Mr. Frazier on March 19th? 

^ A That's correct. 
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Q To^your knowledge, did^n^ member of the Department 

of either political party, the Democrat^, incoming Democratic 
admirfi strati on or the outgoing Republican administration cause 
ar>^ influence untoward influence brought on that 

ecisioX so far as you know? 

'A No. 

Q Now, is it fair to say that — it i^vsiiAply possible 

t^at for the next month or two that this document pimply fell 
through the cracks and because of no deputy and not a lot of 
staff in the upper reaches of the Department? 

A I don't know if it's fair to say. It id certainly 
possible conclusion and Doug could probably t/ell you 
m^re \ I just don't know. 

And Mr. Frazier is now whepj^? 

Mr. Frazier is now phys ical l y loc a t e d in - 1 his old 
home district which is the middle district of Florida, but I 
believe he's on the rolls of the Executive Office for United 
States Attorneys running the internal evaluation program out 
of the United States Attorneys. I believe he also -- well, he 
.handles other work as well, but that's his-^ principal task. 

Q Let me, you have discussed it in length, the 
decisions that regarding this referral that took place over 
the next several months. Let me jump ahead toVthe recusal 
issue and the meeting that took place in November of 1993. 


You testified earlier about a discussion regarding the 
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ion wheth 


Atto, 



the -- if Paula'-C^sey were to recuse herself, 
should be taken over bv another U.S. 
or by the Criminal Division? 


favor of another 


he Criminal 


id you were pushing somewhat 
\ttorney's Office? 

Uh-huh. 

Q ' Is that a -- 
A Yes. 

Q And Ms. Harris was pushing in favor ojf 
Division? 

A Yes. 

Q Can you describe -- is this a healthy /competition 

betyeeNi the U.S. Attorney's Offices ajxa the trial lawyers in 
the Cr^Vfcnal Division that led yo m to take? this p articular 
role? 

A Well, historically, the U.S. Attorneys have 

considered themselves and been considered increasingly over 
the years the trial lawyers of the Department of Justice. And 
I think we certainly have seen that grow over the last 
decade. The legal divisions at the same tit^e feel that they 
ave a certain degree of size, a certain degtee of expertise 


and a certain degree of capacity to arm a particular problem, 
especially if it's large, especially if it's multi-district 
Hth resources that may be individual or small United States 
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n 


Attorneys Offieecan't ’bring to be<r . 

So zhere is a sort of a natural t^n^ion that exists 
between the two. As I indicated earlier, doe of my reasons 
fox offering^MsX Casey my presence^at the meeting was that she 
Was brap<f-new and this was a meeting at which sive clearly saw 
herself being confronted by the second rankrng mail in the 
department and the Criminal Division in the person of 
Ms. Harris, who is a very bright, able, lawyer ,\ anci the whole 

Criminal Division. * So I went along to help one of my clients 

I 

arid in that discussion raised the question of wnetper there 
had to be a referral it couldn’t equally be made t/o the U.S. 
\ttdrney in Missouri as well as bringing it back here. 

And I believe Ms. Harris and others ir / the Criminal 
Division made it perfectly clear that^they thought that given 
the sratq> of the case, given the degree nf that had 

been raised around it, given the degree of concern in the 
country, that perhaps this is one that needed to be handled 
with the full resources and sort of the full capacity of the 
Department's central office to handle a big case, that this 
was going to have a lot of interest and this needed to be 


brought home, if you will, to this Criminal \Di vision and we 


Jijst 


t went around on that a little bit. 


I want to be clear just as I suggested it\be in another 
U.S. Attorney's Office or be retained by Ms. Casey because I 


thought that was the best answer, Ms. Harris argued strongly 


LI 
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because she f ejrt""lfhat the Department could do the best job on 
getting fcffis done right if it was brought into the Criminal 
Divi^ton where she could give the resourcesvto it. 

Do^ydu have -- to your Knowledge doe^ Ms. Harris 
resident of United States? 

No, I believe she said at that meeting 'she did not. 
What about Phil Heymann who was also\ present at that 



I don’t know whether he knows the President or not. 
What about, I believe you said Mr. Ur^en^on might 
\ have been at that meeting? 

A Yes. 

Q He was a Deputy Assistant Attorney' General in the 
Crih*in\l Division? 

, Yes . 

Q Supervising the Fraud Section among others? 

A That’s correct, I think. I'm not entirely certain. 

Q And Mr. Urgenson had been there since the previous 
administration? 

That's correct. 

A career prosecutor as far as yc now? 

That's correct. 


And Mr. Keeney, of course? 

Long-time career prosecutor. 

Any reason on your part to oeiieve that J anybody who 
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was present at that meet i ng frOm~^he Criminal Division or main 
Justice yc ad any real or apparent confl'isQt of interest that in 
your/judgment would have precluded them frt*m fully and fairly 
evaluating tjie^mer its of this ^a^^t that titpe? 

A y'' Absolutely not. 

for. Fishman . That's all I have. Thanlcs . 

Mr. Clark . Hopefully this will not take\verV long. 
EXAMINATION BY MR, CLARK: 

Q You were just asked a couple of questionjs about the 
report that was prepared for Gerald McDowell coLceJrning the 
criminal referral. These are very simple ques^i ojjis , I think. 
Th^ author, Mark J. MacDougal, do you know th^t person? 

A I don’t, no. I think I'm makingythe assumption that 
codjns^l made as well that he's the lin^attornei in the Fraud 
Secti\n\but I do not know him pefrsona lly . j 

Q Have you yourself ever worked in any prosecutorial 
components of the Criminal Division, the Fraud Section, Public 
Integrity, any section like that? 

A No. My only trial experience or my trial experience 
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Q Sinpe-'lfhen you have B&e«^on more of what a layperson 
might ca^l the administrative side? 

Yes . 

Q 


OJ And I just want fro-^qlari f y , hopefully very 
^riefiyy^ the November 3rd meeting, at tnbv concltision of that 
meeting Ms. Casey had not stated an intention to\recuse 
her/el f ? 

A -That’s correct. I believe that’s ridht, 

Q And your impression was that the pers 
Department expressed in no uncertain terms that J 
come to that conclusion and recuse herself? 

A I think it’s fair to say that the Cfimihal Division 
fblks had made it perfectly clear. I thin)s^ although 
characterizing the Deputy is a little>3rder, especially from 

a distance of a couple of years, but mv sense as xi reconstruct 

it was that he thought so, too, but was not prepared to direct 
it — at least did not direct it that he could have. 

Q Did Ms. Harris take the laboring oar in representing 
the Department's position? 

A Well she was the Assistant Attorney General for 
administration she certainly -- 

Mr. Fishman . I'm sorry. Criminal Di^i^ion. 


The Witness . I’m sorry, what did I say? 

Administration. It comes naturally. As the Attorney General 
for the Criminal Division, she certainly represented the 
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guess that’s 


Criminal Divi>it>h and was an advocate for the Criminal 
Division/'s position and a good one. 

rtad the Deputy not been in the room arguably as the 
yqu know, ajs^the head of the Crimiirekl Divisioh, she would come 
K s closed as representing a departmental positioV as anyone, 
but bne Deputy, in fact, in that room held t^ie Department’s 
position. Does that make sense? 

BY MR. CLARK: 

Q Can you think of any reason why the mtetLn 
necessarily included Mr. Heymann instead of being 
Ms\. Harris? 

A Sure. He’s Deputy Attorney General/ 
nbt Apparent. 

Q\ Did he contribute anything 

I think he took part in fthe discussion. J He didn’t 
silent. The only the point I guess I made badly was I 

don’t recall him sitting there at the end — at the front of 
the table at the end of the meeting saying, "Okay, having 
listened to all the arguments, Paula, either do or do not 
recuse." There was not that decision. 

Q Very good. And I should have a^kWd this earlier: 
£*oyou recall any discussion of Ms. Casey ’$ personal 
relationship with Mr. and Mrs. Clinton at that meeting? 

A I -- all I recall is Ms. Harris saying^ I don’t know 
the President personally. 
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Harris? 

Yeah. And I think that was irKcounterpoint to at 
suggestion that P aula at least haV met the President 
think^tfiat was -- I can't — T' < m^sorry. \I have the 
that at some point Paula indicted sh^ knew the 
but was not a friend. I don’t kn^sw wh^re I got 
from, so let me let that one sit. 



o you recall from the meeting there beihg any 
of allegations being made by a gentlgmaii named 

Daivid Hale? 

A David Hale was a name that was promir/ent j at the 
^im$, but allegations about Ms. Casey? 

No. Allegations concerning Mr. J2linto/i, 

Mr . ^cC^ugal , Madison Guaranty. 

A\/That was certainly — I Un^an- 7 — i%-was part of the 
context in which we were operating, but I don’t recall that 
being the core. 

Q Okay. When your office creates these action memos 
that you send up to the Deputy Attorney General, do you have a 
-log in the executive office? 

A Which action memos are we talking Vbout? 

Q For instance, the February 3rd -~) I\m sorry. 

A Let me help you. We have a -- let mdv help you. We 


have a chron file. You would see references to ghron file in 


he executive office. You saw, I think we talked about a 
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chron file oivL^rry McWhorter .^Tlut was a chronological file 
of things that the director of the offifee signs so there was 
one for Larry. 

There be one, I thinkT^youcould fWj for me. i* m 

sure there is one for Carol, but there a^^ also\other file 
/ copies of things. 

Q My point is this document, you woulo. agree, is sent 
to/ someone with a request that they act upon in? 

A Sure. 

Okay. Now — 

Let me look at the bottom. 

You can have this one. 

Okay. 

In fact, if you look at page^ >672, thei^e's a space 




n 


Yeah. 

a person is supposed to indicate some action 
taken, correct? 

A Basically, we sent that up, although we didn't say 
it as clearly as we might. 

Q My question is did the Executive Office for the U.S. 
Attorneys maintain some sort of log or control where you noted 
that these were sent up and then you would lat\r indicate that 
they had, in fact, been acted upon? 

A Yes. 


930 


is: 
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Q Okay-r^eZan you descrTbe-^liat for me, physically? 

A Yeah. I want to say it come^in the form of a chart 

witly'boxes basically. Basically, box number one would have in 
ity> this is ^ttfe recusal from thisX>et^on as oX this date and 
tlhen it/Would have stages, you know, it ^$me in\on a certain 
date/ got out of here on a certain date, we)vt to\the Deputy, 
weryt to the Criminal Division, whatever, and \hen\we track it 
with a final conclusion. 

Q Is it your recollection that it was ljike 
standardized forms or more like a loose-leaf notefc 

l 

\ \ A I think we ran — I think it lived ifi a/computer and 

goti printed out whenever we needed to, but Ms/. Westbrook can 
t^ll\you more. 

She would have more immediate"" contact With that? 

Yes. It was run out of f her office. 1 

Q She and Ms. Henneman probably? 

A Right. I think it was sitting in there like a 
little program and they just kept updating it in the computer 
and printed it when they needed it. 

Q Finally, please don't take this ^personally , the 


n 

i \ 


circumstances of your move from the Executive Office to your 


current position, they in no way relate to j anything concerning 
your office's -- the handling by the Executive\Of f ice for U.S. 
Attorneys of any of the matters that we have spd^en about 


toe 


oday? 
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A In ne^way. 

Ms . xGarcia . I have a couple of questions. 

/First , I would like the record to not^\ that I believe 
Ma^k J. Macpodgal ' s name is spellecKl^-A-C cap\tal D-O-U-G-A-L; 
James apd Susan McDougal’s, on the otherN^and, \ast name is 
,spel^/d M-C, capital D-O-U-G-A-L, just for the record. 

Mr. Clark . Just finally, I don’t want to. clatter this 


irlier . Thank 
so^rry that it 


R 


too much, -I would like to echo the statements 
you very much, Mr. Moscato, for coming in. I’m 
has taken this much time, but hopefully, we are concluded. 
Mr. Fi shman. I’m sorry. I think Ms. Garcia /had 
Ms. Garcia . I had one more question. 

Mr. Fishman. And I had two. 

The Wi tness I rather had hoped^ybu were correct . 

Garcia . It's a good try 
Mr. Clark. Nevertheless I thank you. 

The Witness . Thank you, sir. 

EXAMINATION BY MS. GARCIA: 

Q During the November 3rd meeting you indicated that 
there is discussion about whether to refer the investigation 
of Madison Guaranty to another U.S. Attorn\\' s office outside 
t^eEastern District of Arkansas or to keep 


in-house in 


main Justice? 

A Bring it into main Justice. 


Q Bring it into main Justice and appoint special 
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counsel to lead^tlre^rhvestrrgatrii^n of Madison Guaranty. 

A ^ftell, if I can -- I'm sorryX^ You had a question 
behirvef that. 

Q Fir^t^'Ts that the ^correqt characterization of what 
j/appens when a case is brought in-houseX 

I want to parse that a little bifc\< I ^hink the 
Criminal Division folks felt that there was -V we\ were 
discussing an option which was is Ms. Casey going 
and is the case going to come to the Criminal Davie 
believe they felt that was the only realistic slcenjario that 
made any sense. And I had, until my memory was refreshed by 
Mr\ MacDougal's memo, forgotten that I raised/th^/ question in 
the\alternative . I'm sure I did. I think die 
^r. Fishman . Mr. McDowell's memo^, 

rh^v Witness . Jerry McDowell^s memo where he'lsaid that. 

So what was then discussed was -- it's sort of binary. First 
question, is Ms. Casey going to recuse. The question of where 
the case goes is not at all related to that and doesn't affect 
it at all. Just is she going to recuse herself and her 

office . 

n 

Then next question, once that's decided in the 
affirmative, is where does the case go. I raised the option 
of^Tt going to other U.S. Attorney's OffTces a/id the Criminal 
Division felt strongly it should be the Criminal^ Division and 
rgued that. 
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Attorney in 
nefal in 


BY HSr^ARCIA: 

Q /If a case is brought in-hous^\^nd referred to the 
Crim/al Division of Justice, does that mechn that a special 
coyfisel is tjjeriappointed to pursufe--4^hat investigation? 

A / Not necessarily, because -- yob<re no^ going to be 
able to track it if I doodle. 

Mr. Fishman . Describe it orally. 

The Witness . If the case comes to the DepWrtihent , 
somebody is designated as either the United States 
chprge of that case or the Assistant Attorney G< 

\chirge of that case. j 

For instance, it could be taken by or ref4rr^d to Jo Ann 
Harris as the Assistant Attorney General in/charde of Criminal 
Div^idp under her authority to prosecute that cise or an 
indivi^ua^- could be named as the Acting United staiL s Attorney 
in that district and it could be handled that way and that 
person would report directly to the Deputy Attorney General 
and I've seen that happen on recusals or a third scenario I 
think what did happen here is a person in the Criminal 
Division, Jo Ann Harris, takes it as the head of Criminal 
Division and redelegates down to somebody iX the Criminal 
Envision who actually handles the case and Jreborts to her. 

Now, after that, the question of whether you c^ll that person 
Special Counsel or not tends to be secondary. 

BY MS. GARCIA: 
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Q Okay^ Thank you f or^th-e^explanation . 

What^ "justification might lead to keeping a case with such 
as ther investigation of Madison Guaranty in\house rather than 
appointing --^r^ferring it to another^U . S . Attorney's Office? 

A /I think — and again, here's appoint oV 
disagreement, but there are valid points on t>oth kides . I 
thiyk the Criminal Division has historically f^lt that given 
its size, given the range of expertise of the indiOti 
recruits, and given the resources it can drop on) a 
given moment because it does have 400 lawyers, tjhat 
place that can best handle big, complex, diffi 


So from the Criminal Division 



essence, that division functioning 

\ \ 

the xtou^h case, get the resources 
you ' ve\c[o^, use your mass capacit 
Attorneys, especially more recently rather than 20 years ago, 
many of those offices have grown in size and expertise and now 
more readily say, "Wait a minute, wait a minute. I got the 
capacity to do this. We are not just three guys in a 
storefront. We got good lawyers, too.’ 

So that's the argument that goes back y*id forth, but I 
think that, in essence, that’s intramural -j that's the 


intramural league inside the Department of Justice arguing 
over who gets to keep the ball. That's really ai\l it is. 


There's a lot of that that goes oh. 
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Ms. Garcia^- ^Tfiat ' s my TTha-U^question . 

Mr. -Fishman. Okay. 

le Witness . You’re tired of very lohg answers. 

Mr. FishmarfT ~^ I apologizeT^r&Tvy^ for having one thing I 
wbnt to clear up, two things. 

EXAMINATION BY MR. FISHti 

Q One is Ms. Garcia mentioned Special ''Courisel . When a 
Criminal Division -- you said there were 400 layye^s in the 
Criminal Division? 

A Correct. 

Most of them trial lawyers of one sort o/r another? 
Yes . 

And they prosecute 400 or 500 casys a year? 

Right . 

A Special Counsel, Mr. Fis ke was a Specia l Counsel? 
That’s right. 

That is an entirely different animal, right? 
Absolutely . 

When the Criminal Division, as it did in this case, 
takes over, it is lawyers somewhere in the_^Criminal Division 
eporting up the chain? 

A To someone, depending on where thby\take it. 


Q Okay. And in this particular instance, it was a 
fraud case that was being handled by the Fraud Section? 

A - * Yeah . And - in that~light it would'have teen pretty 
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standard to hav^-reported to but I'm not sure, to be 

honest wi^tT you, that there wasn't som£\kind of a Special 
Counsel title used, but I'm not -- but even\if it was, it 
wou/dn't have^dcTThe same mearung^a^ what we ^have taken to 
mean -- ttfat title to mean in other circim\stance£ . It would 
have ^4en no more than Department lawyers, pretty good in its 
/ own ./ 

Q The last thing I want to ask and I apfolodize. I 
forgot to ask it before. Mr. Clark asked you about the formal 
refusal papers signed by Mr. Margolis for Mr. Hefyma|nn on 
member 22nd. You remember that? 

A Yes . 

And he asked if there was anything/unusbal about a 
thr -v^eek delay from the time the memo^Was generated? 

^That's correct. 

Q As of the date of November 5th when Paula Casey 
signed her -- sent her letter to Mr. Heymann recusing herself 
from the Hale matter and any related matters? 

A Yes. 

Q That's document 209, correct? 

A Yes . 

Q Was there any doubt in anybody's jnii^d in your 





knowledge who was involved in this decision that the signing 
of papers by Mr. Margolis or Mr. Heymann was a mere formality 
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this point? 
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A I always assumed tha 
thought al?6ut it 

In fact, I guess your 
foi^nal recusa, 

A 


have if I 


prepare that 


fiemo for almost a 
""That's right. December 
Anything in particular or juj 

business? 

A I'm not stunningly delighted 
I think no more than the press of business. My 



delay, but 
memory, dim as 
t on the 


^ itj is, is that the Criminal Division did not wa 
formal -- until December 22nd to start. My ser^fee /is they 
^ta\fted sooner, didn't they? 

\Q In fact, Ms. Casey's letter reflects that 
ind\cth*ents had been returned two montlj^earl ier\^ right? 

> Okay . Yes. 

Q Presumably, they had a trial date coming up? 

A I don't know. I just do have there memory that they 
went pretty quickly because that was the whole point of the 
exercise. 

Mr. Fishman. I have nothing further ._ 

Mr. Clark . One more. 

EXAMINATION BY MR. CLARKj: 



Q On the November 3rd meeting, do you recall any 
discussion in the meeting about the fact that on«e of the 


criminal 


referrals named the Bill Clinton campaign fund as a 
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here was some discussion 
frankly''" I cannot now tell you what 
they / went t h r o u em a l i tt 
biyt I do n<5t recall the specif 


/ 




b nine, but 
I remember 
errible detail 


f errals? 


Q/ Did anyone actually have 
A I don't recall copies at 

Q How was -- who do you rec 

substance of the referrals? 

A Paula. 

Q Was there anyone else who seemed to b$ knowledgeable 

&bout the substance of the referrals? 

If they were, they weren't manifesting It. 

Q\ Okay. And did -- do you recal}/ner specifically 
mentid^iirVg the Clinton campaign fun 

A " As she went through some of it, but I cannot tell 
you the specifics at all. 

Mr. Clark . I am finished. 

Ms . Garcia . Thank you . 

The Witness . Thank you. 
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Resolution Trust Corporation 

Kansas Qtj Consolidated-Office 

4900 Miin5tr^K0. Box 415570 

Jty, Missouri 64141 (516) 531-2212 


365-3342 



The Honorable Charles A. Banks 
Uni tcdjS tales Attorney 
E as te rn District of Arkansas 
U.S. Pbst Office and Courts Building 
600 \M. CapTtol, Room 331 
P.O. Box 1229 

Little RockJ Arkansas 72203 






Re: \ #723 6 Madison Guaranty Savings & Loan 
\ Y-ittle Rock, A rkansa s - In Receivership (11/29/90) 
SRIMINAL REFERRAL NTIM BER QXXM 


Dear Sin 




Certain matters biye dame to our attention which may constitute-crimmaH^^ Federal 

law. Enclosed is a rbport of an Apparent Criminal Irregularity. 

Information in this referral may have been derived from financial records of customers of federally 
insured finanoai institutions. I hereby certify that (A) there is reakmto^w that these records 
may be violation of Federal criminal law, and (B) thekbc^ wen- obtained in the 

exercise of the RTCs supervisory or regulatory functions. N. \ 

I^c to the extenrive^nature of the exhibits relating to this referral, they are being sent to your 
office under separate ccvcix^^ \ 3 

PIeas^e«^ injuries W^Wstigawr identified on the referral form, or to Lee oJ.Ansen, 
Department Head/Criminal Investigations, Kansas City Consolidated ( ' 

Sincerely, 


Enclosure 





•Ri(±ard Iorio _ 

Field Investigations" Officer 


n r» l fl n 
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UAD3C.V CUaAaNTY iAVTNCs 4 f nm 
OUM 1 NAL. ^CTEJUU!. CDCOl 
AUGUST TL 1992 
I'AOi 2 



„ \ V ^ 

~* vltb t! “ «M»ei»iLl» 4 e«tcBr- 

‘‘ *°' -— i ~- d -i— 

D«crib. =i:=« U c„, (I.- „„ 

McOouqraJ. 


.ctivni if , 

,-a. A..oci» t a= ««a It ... pac^t a B * r “~~ 1 :r ” 


:«=*«r'sj. 985 f hov»~«r bm 


4. I Prior or 




-•<1 r*f«rralat 
v Bo 


Ymm, 


To* 

^ iS ” - — 


tb« XTC'J_a 2/89. 

\ 



i <3 irca hia 


If yma to or bot*, pi 

* ah-ajrmfv-) 1 fUK ajvA _ I w , "T** 

at on^poiacvto t*. BXUTT*! °* * Uj * 7 * t ° a ' wtlic « k » 

«^r TrTZ, to "«**■ tb. 

uooufLi u a practp*! a ta. -oiica, a. a... KtK?:i ,.„ 

O^aiija^r^ Coaartru^rt loo 
»*di»oo riaanciaJL Corporation 

12{'?r ntt '* r corp.. lac. 

Aol l 1 ntj kaocx, lac, 

~ — t-S-.lcOc-.j 9 aJ. _ 


HcDo«9al £ laaoclatM 
riowarwood Pax^, lac. 

P — hmn k tUaot, lac. 
Craat 5 o\rt 2 >«m T^»oA Co. 
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mad DON GUARANTY savings * loan 
CAWTNaL REFEJUUi CXOT 
AUGUST 3 L 1592 
f AGS 3 


Smith-Tuetotf-McDougal Saith-KcOougal 

FCUOR( 3 ) CDSTlCnu 07 CRIXIIOX. VTOLAnoXi Coop la* a aubparagrapka (a) through (a) cm 
aach indl-ridual aaspwctad oferlnl n al- a c* oar* than on'a. asa coatiauitloo 

■baat). /tnelad* primijry^ada pacts only. IndiTiduals-ofbo nay h*^a\Jajowl*<a<y» of the 
«u«p-<rt -r - \?r i nj 1 Activity, bur who «jt« not thaoselvas ruspoctad of'baing Lnvolr»d, 
should jb+ littad a*"Vitna«»es und-ax Itn 10 . Prcrrid* Any additional drcilli known v l - *•> 
raapact to prlor^r«f ATTAlft or affiliations. 


first /XI /hast) 

ADDXXSSi trtraat/City/Itata/Xip) 



XcDougtl, Susan S. 

Unknown 
Unknown 

SOCIAL SI CURTl ' I 1 * 0 1 Unknown 

I 

JUlationship to tha financial institaticm (Chack ill applicable blocks) 


DAT! or BUCTSi (Xonth/Day/Taar) 




I* parson still affiliated with, the : 
Tes X Xo 

\ \ 

If Xa, icjzlrJtKl , raaigned I . 


cial iaatitution-i 


Deacri 


v cLrcunstancea * 



Susan XcDougal resigned frae tha Board of Directors in Dacenber 1985 , but 
reoAined active in tha day to day activities of tha associat ion • a subsidiary 
operations. 

rx 

'Prior or ralatad raferralsi 
_2 »° 

If Zaa, plaaaa identify. 


la paraca 

r« 



or business 

X las 


.filiated with any othar financial 
\ v Eo UnJaown at this tina 

X \ 

enterprise’^ 

Xo 


If yaa to either 
Susan hcDougal ia 


or both, please identify. 


ths''folicwing business snter-priss 


principal, in 

Uadi son junketing Pea igr>SLrsx.Ccmst ruction 

XcDougal 6 Associates Xadisoa financial Corporation 
flowarwood farms, lac. Vhitewatsr P au Lcpiaat Carp., lac . 
Ftobrook .Mnor , Inc. foiling JUoor, Inc> 

Crest Southern Land Co. Tuckar-eauLth-HeDougal 
Saith-Tuckax— HcDougal s<aith-McDoog»l 


0 0 b '■? c ' 
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MADISON GUARANTY SAYINGS A LOAN 
CR1N2NAL HOTJULAL CEOt 
AUGUST 31. 1572 
PAGE 4 


TTXSOViS) SXJSTZdTT 
each Lnr| 

ihwwt) . Iircludo primary nibm^* ™iy' .'tt ”5* zxmh On*. as* continuation 

.a.pact criminal [^ItltXlc^ L,^ nJ "* of -t hi 

should b* listod as wihs*ss«s ai»d*r Itw io Prowld^TiCd!i?T^ t "' i i fa * illi3 ihwolwud, 
rmm P* c y ZD prior rsf *xr*l« or affiliations*. ' “ 7 ^ 1 . 1000*1 d«t*il. known with 


M Crouch [., 

*>• Ijrclud. primary .u.p»ct . A U , .°°f .«• contioi.il 

irtainal activit 

listed ai wttai 

o prior rs-ferra- 
Xl (Ylrst/KI/LArt) 


An*P*u<;h, Lis* 


ADDXXXSI ( street /City/*tate/I ip) onJcnovn 


/ 

DAZX or BIRTH: 


(Booth /Day/ Year) 


PnXrvjvn 


SOCIAL SXCURITT IfOt 
Relationship to the financial institr 


{ Chec* *11 applicable hlodits ) 



Ii v *<>r terminated ____ 
De«cri!>e\irna«taac» 


resigned . Date (Hccth/D»y/T**r ) : 

(II aeceaeax-y, use cbatlnuatica sh^rt). 


^ r - or or related referral*: 
*•• Z_ Ifo 

rif Tes, please identify. 


: * p * r J“ *^iili*t*d With any othor financial institute 
Da-cnown at tiii ti 

or businnae enterprise: 

— a Tee X . x Xo 

If yee to either ^both, please identify. 



4 n ,*i ..*• < -or the ACDcc^al •/▼aricrae cccpanies 




\ 


Including t 

JJsdiKh^llarhrtin, Lcrwur, ''constat ctioo , 

Jssa oj 

Penbroo* Kanor, Inc. Rolling Banor, Inf^ 

Creet louUum Land Co. Tccier-ffaltn-McDouxral 

S»iih-TucW-*cDoogal toith-«Oougal^^ 
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MaDBON GUaJLaNTY SAVINGS a loan 

ouaokai xznouuu. can 

AUGUST JU 1592 

f AQ£ 3 


7*. rryiAKATIOK/Otsaarricaf or SDSPJCTXD ViaZATICW. Trtrrida a bri*Ve«-rrative description 
of the activity giving rise to the referral, explaining what isNunuaual or irregular 
about the transaction. Details will be Tarcnrlded latsr in the fora. Tbs purpoas of 
this paragraph is to prtrride-'S'''Iujanary dsscxip€Xbn--afthe overall transaction. (List 
applicable aee©untnus&bera^ ) 

Between 7ebruaryXl984 and July 1917, Jana* I. HcDougal, Susan H. HcDougal. Lisa 
An spa ugh, J La Guy Tucker, Stephan A. Smith, Jill Clinton, Kill ary\Jtodhsa\ Clinton , ■n'i 
other/ individoal* who ere e* yet unidentified, ware principals Ln\at leant one, and 
poaaibly aor*. of the following companies and/or business interests, each of which 
mai n tained /a checking' account at Media on Guaranty Savings t Loan ( "MGSL* ) : 


Media on Marketing 
McDougal 6 Aaaoclatea 
Tlowervood /arms, Inc. 
Psmbrook Manor, Inc. 
Great Southern Lend Go 
Sotth-Tucker-KcDougal 


Designers Coaatruction 
Madison financial Cor p o ration 
Whitewater Development Corp., 
Bolling Manor, lac. 

Tucker- Saith-HcDougel 
Snith-McDougal 


/ 


MG JLv checking account histories free September 1984 through Key 1985 were reviewed and 
analysed -.for each of these entities (hereafter referred to as the *the combined 
companies^). yh* patterns that evolved from this review go back to 7abruary 1984, 
possibly earlier, and occur as late as July 1987. / / 

\ v / ' 

During this time frame , some or all of the principals of the aforementioned companies 
allegedly^ allowed, or participated in, numerous questionable' cash flow\ and ’loan* 
transactions bet wee n tbe combined companies, nod othsr>- financial institut loos . The 
transaction* reviewed and discussed hex s in will allege"'ex canal vs ov erdrafts : resulting 
in unauthorised loans, check kiting, poesibla fnryr y (nr » e rh s - i- s T*/ lsasT,~ extensive 
use of unauthorized signatures), potential misappropriation of funds, possible Illicit 
campaign contributions , diversion of loan proceeds, and potential bank fraud; each of 
thsas actions, compounded by the extended time frame during which they occurred, lends 
causation to the probability that some or all of the McDougal * s business associates and 
partners, the collective principals of these combined companies, bad knowledge of these 
activities. Tbe extensive nature of these activitlee^could^ellegedly constitute 
ongoing criminal and regulatory violations which lasted for''a^peri6d v pf three or more 
years * and could have ultimately contributed to the failure of'the Association. 

\ ^ \ 

Although same of, these companies, such as Madison Marketing, Madison financial 
Corporation, and rtowervood Taras appeared to be viable and active entitles ,\ the others 
appeared to be little more than shell companies with limited assets, whose checking 
accounts went through^eporadic flurries of activity, ’money Ln/ money out*, then 
reverted back to Minimal balances with very limited activity. Tbe account histories 
indicate that the collective checking accounts for these entities incurred very 
limited, if any , Monthly ^service charges, despite their below Minions balances, and 
limited overdraft charges regardless of the excessive number of overdrafts in several 
of the accounts. 

An analysis of the aggregate checking accounts for these entitle# between December 1984 . 
and May 1915 reflects a ml n i auti of 9V, check tr me e ct l rras - o cc ur ring by and between the 
combined cnaps tiles and/or outside financial institutions , totalling 51,019,122. There 
were a Minimum of 45 deposit transactions by end between tbe combined companies, 
affiliated persona a&d/or financial institutions which totalled /II, 075 , 142 . Tbe 
resulting Minimum number of ‘money in / money 'bec^ transactions .^for these combined, 
predominantly shell, companies was 52,098.244 over^T- e in month period of time. To 
produce'' ail checks from each account, even for a six Mon th period of time, would have 
been cost prohibitive as well as labor intensive; therefore, only randomly selected 
checks and dspositsomre produced from film for the 12/84 - l/IS target time frame. 

Tbe combined companies “lent* one another in excess of 5190,000 during the t ime frame 
of December 1984 through May 1985. There were 31 checks written, designated as “loans* 
by and b e trw ss n the entities, that totalled 5192,884; however, there is oo ind i ostiopy 
of any for* of repeyment between tbe sutitiee. This pnmaisa lend* support to tfts 
suspicion that the McDougsl * s were utilising these shell ctsspenies as a psrsonal *caah 
cow* from which to gensrats funds for their own use, and to the furvhe** f 1 ’ " * * 
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KADISOH GUARANTY SAVDsiqj m LClaM 

cuxinal rzttjuuu. crtn 

k r 'GIT 31. 15*72 
FaGB ( 
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Car7 ° r *) i °° “0 If* «*uaa. P JI T riMnci.1 


S£ u “\r“ 

5"^ vrot. « l.m u^Sci' i* 1 " . tto. ir«, P -J£ 

“/T - » so .ooc -s 

ciUK =*' Which f^^^d *f *4 cl ** rI 7 ^"Uceted la the nuaUr of 

ti« ». * * ccouat *»' thr^ t 

alleged «. unauthorized loan, for thT^SL d V“ **** o£ th « 1 <^rdraftelre 

of p7 *• ~u-i “ £ r j -«*~«i*tE 

' 2 fl 7 O iV^" :0 lL*ri, *«" «“ — .cccu« 

Kcbougal-, but Uix. no reeSSEILi ^ "**** ™ d * V4 ®*« B * 

\^»titttt, tiw, ware iasufficSit #„«A I A 1 ■ 1 ‘7=*tnre./ The day the check 
\Sl4.000 -personal loan- -ItS”**? uad* la .he account, ,at vtLth junctur. • 

Kcbougal. (Suaan Hchoygal'e ■l 7 n*tur«‘^*i!^Ti^rS^ a f a ^ cil * c * / ^ 179 > to Ji® 
fcxrged) . Deapite the Sl4,000 9 ltan * »„ \k^i^ tr T JC<1 ^* rM check had alao been 
overdrawing the Mcooug.1*; aceo£?'b^1<? 7?5 *“* *«ce P*id, 

*« «.i*1* s * *° “• **f “• 

W1 *-* force paid, the balance di m ? ^ *<-3*282. 0O>, and when the check 

^ Wort hen Hank. 7 IOrc * payment of the_pree-iou*ly awntiooed check to 

overdrawn J<7,897.72>, Incre a* l_ao th^nArT- < if V V wb * n account v«« already 
<1*Y* Ylowerwood farm! to J<20,89*.73>. The *ue 

Apparently caahed; ^irea the ideotical ** *** i# ° a which «i 

that there. fund* were ale© contributed to * the probability exieta 

•olicitatioaa for eoa«ibutiotJ^^^^ > Clinton « cwpiija, which, if active 
tor hie by ■ Iran* aaeociatea to write ' co J ll<a hate prtrrLded the iapetue 

tuna., one of wfcich s -put the xcDouo, t total lijj^ S6,000 to hie campaign 

b*Xuice. the hchougal'a own account la a S<10,000> ae^atiTe 


flow er wood Farma; thia wu ^ ri ” °° ^ ^cOongal’a account to 

*<S0,954.18> which occurred ttSrn^i " “ 1 * rla ? crwardraft of 

force paid. The J 8 t, 612 . 88 cheek <2J * **> checks© Hadleon Guaranty wu- 

loan H15J1. The date that thlTchJck °° ******1 related 

account balance w me J 19 429 Check for JS3,000 «aa written, the XdJougal * 1 

the check waa force pLld/ do^u^tTJS **^^ 17 <rrm f draa «‘ *<2«,077.82> whan 
'kiting. ■ The owerdrJrt «teS^“ ^ °“ ot °f check 

*29,209.20 check frco Ixlruce^Int? remedied by a 

Hadiaou financial Corporation/ — 1 jry-the-^cer leaaing department- of 

Herc*d«^which had^^ purila ei by^J^SSL" * ^i“k 280 Si* 

•refund- actuation ocenxr^wit^, 1 011 */^/9i. X eiailar 

Jia hcoougal for an *95 280 ' 3 ° «~^t« check, written to 

aiooet illegible) Hamilton. Jim xc&ooo.i V i<ra * <1 Henry (or Harry ^ *ignature 
*37,149.20 to b^c« «*ltt« ch^rk , «1 for 

to the HcOougal * • when thaix , Z . , iMt * aci , the fund* ware rebated 

overdraft. ^ £^L*nce n. in an uc. 1 t, atat. or". 
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MADISON GUARANTY SAVINGS 4 LOAN 
OUMINAL REFERRAL QXX71 
alxtustti. \sn 
TAGC7 


r 


On 5/24 £85, check # 760 for 583,233.29 vii issued fraa tb« KcDo ugal’s Account to 
Onion /-national *-»" v allegedly for & loan payment. The date the cheek *n 
wlttw, the HcDougsl ’ sjccgijmt-JSQnS^lned a balance of 5*63.19; Jim HcDougal 
procured loan #27M^or^"XTrT000 from MCCTT'Se-positing the fuDds Into their Joint 
Account to COT A T the check to Onion S»tloaaX^**nJc.. Howrrar, despita the 
epos It ed Lehn p roc ee d s, tha 583,233.29 check wAkvforca paid, putting the 
KcDou qmll* Account balance at S<4,096.03> 


\. 


It abould also be pointed out that tha KcDougal'a clearly diverted funds frora thalr 
hOXI. horae/ purchase and i mpr ovement loan of $3*1,502, funded In 2/85, for other 
purposes./ Over $100,000 vu diverted for tha purpose of bringing principal and 
interest/ payments currant on five separ ate MGCX, loans, as evidenced by Xcbougal check 

# 611 for $95,362. 62, and check # 612 for 55,659.17. It ihould be further noted that 

check #616 for 34,500 was written from tha loan p roc eeds to Loraaa McDougal, a 
relative, for undiacloaad purposes. 1 J 

II II 

In addition to XcDougal's blatant misuse of position in allowing his personal account 
to axlrt in auch an onr drawn state, ha allowed tha same ciraaruneii to occur with 
tha c cabined shall companies as wall. B a t s e e e 12/84 and 3/85/ there were 16 overdraft 
situations within the accounts of the coohined companies. Tha majority of these 
overdraft* ware cured by deposits from one company to another, sometimes by "kiting” 
funds between accounts in which Lnaof f iciant balances ezleted. This/allegedly happened 
on at least two occasions with Whitewater Dmlopact, who evidently had another 
account (posalbly at Bank, of Kingston, now m-m sank, fi Trust) , /into which funds vers 

deposited Iroo the HCSL Whitewater account, lea-ring it in^an^^erdraJTt: ^status. 

During target time frame, Whitewater Deweiopoent^wrote a minima of-, 10 checks, 

totalling ^70 , 639 .41. Of these IQ checks, fi-re chocks totallin g S60.62S we re written 

on Insufficient funds. The ensuing overdrAfti were co ^e i s d by ~fu5Ha frera the other 

combined companisa, some of which w ere provided by bank loans. Bone of tha Whitewater 
checks with more significant dollar amounts, such as check # 111 for $7,500, and # 128 
for 55,071.23, were payable to The Bank of Cherry Valley for principal and interest on 
two separate loans, and were written on Insufficient funds. Check # 118 was force paid, 
over-drawing Whitewatar's account by S<7,492.04>, where /tSr-balanee remained until check 

# 152 from Tucker— Bel th-hcDougal for 57,SOO was deposited into-JThltevater * s account. 
The circumstances eurrounding Whitewater check # 128 < e rV a ja i l e > -^ only the deposit 
cams' from the combined accounts of Rolling Xsmr, Tucker— SsLith-McDbugal, flower-wood 
farms and Pemhrook lUnor. Maurice Smith, principal and/or loan of f lcarv of th* Sank of 
Cherry Valley r x Ls allegedly a long time associate of Jim KcDougal. Smith was also a 
f request caller to Jim HcDougal, according to the MCSL phone message logs. 

Xech: instance in vfcich^Wbitewater * s actions resulted in an overdraft, no service charge 
or fees were i assessed, with the exc e pt ion of two in 1985, both of -which were refunded. 
The two iargoet checks written by Whitewater during this time frame, check #137 for 
525,000, payable to Oraxks Realty Co., and check # 138 for 530,000, payable to James 
HcDougsl (alleged "loan repayment" - although the reco r ds shew no indication of any 
loan from McDougal to Whitewater>^vere both forced paid as there were insufficient 
funds in the account to cowar 'elther-'Check. When the $25,000 check paid, placing the 
balance at 3<24,470. J0>, the overdraft wea^cove r ed by a check fits flowervood ra m s for" 
524,455.90 (the amount of the overdraft, loas-the 515 aervlce cherge which was later 
refunded). The flovervood funds ceae^from the pro c e e ds of a 5135,000 cashiers check 
drawn on Stephens Security Bank, Stephens, Arkansas. The $30,000 check written free 
Whitewater to James HcDougal was written 'when Whitewater had a balance of 5270.13. 
When the ofaeck wes force paid, the balance wmnt-xo $-09 , 744 , 87>^sbsra it remained for 
two weeks until a $30,000 check from Madison T Inca cT Jd— Oorpo ra tion (subsidiary oi HOC,] 
w«s deposited 'into Whitewater’s account. There wes no explanation given as to why 
Madison 7 l.rrsoriaKwould have gi-rea (or wren "loaned") Whitewater Development $30,000. 


At thie Juncture, It should be noted that abortly after the targe t time frame. In 
October 1985, the SCSI Board of Directors minatee reflect that Madison financial 
Corporation was overdrawn by $2.7 million; the Board sub s equently voted to cell ths 
overdraft "an investment in the service curpor ation " , as up to 6% of the Associations 
assets could be invested in service corpo r ations , from * regulatory standpoint. It 
should be further noted that the $30,000 check Jam ss KcDougal received from Whitswmt-r 


was endorsed to larch hovers, Inc., (whose principal is for 


’ Senator -• 9 • Fuibrlo* 
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OUaIIaKTY SAVING! * LOAN 
CXINOOL KEFYJULKL CXQl 

nowwl jl. Jr/*. 

fAGZI 


who •ub*« T u«neiy aodoraod It to judiaon Cuiriatv for X 


/ 


fund* la yet 

TLnin^Ll °Ot t 1 *^4 ^n?,^rVfla^T *^*0 000 ^ ior»r WOSL chiaf 

Dvr«lopMuit in 10/85 for an •«<)' ^ w _ P*Y®*nt anticipated froa 

° n * * lov f /chart relating to Kapl* Cr**k rora* Information app*oa_r« 

i*T.lop»«t/ of Xadlaoa financial Corporation . invm*ta»nt/«ubdiTiaicn 

2 «“r *«»«•• ‘ i. 

Xc!>ougal dapoaitad ■ chock for 1285 13 r T ., _ “*** tajgat t-j»o frojoa, Suaan 

,«n. CM ,°zz s^”iUi r tt. 1 ^s, < s^2L2s: l s *««««« 

p. T »M..f «od .odor.od tr fiu.ix HOou,U Co if «cni«h«y *■. c. .11 

*»?"«;' •««« t» *— P * .OoImI b*i„c ia t£ .e«SL« . ct^ciin, .ccounc in 4j> 

^ihscU °f «• ——iruL =„ «. 

corporation, Inc., tha oSy ?i C ° r ***••«« D— aiapnoot 

• ignatur* on tin card allagodly ho«J« l<ttl« re^foi ^ *°** n Hc^Xsu^al, ho**r.r, tha 

-ignatura. It i. intoroat2T^ ^ that tl. *•« *Ctuol 

account to\ Oaork* JUalty Co., Ui -t. f s ch«Jtjrritt«a on tha rhitawotor 

not a aign.tory oc th. 7 . C co^ Ti *■ i# 

iobocoi ala.* who.. Handwriting boar* a “ ^5?, choci xii aII - godly aigned by 

a UcOougoi buaina** osaociat* L a n,!LLi r » # « a£ > 1 “ c « to^that of Liaa hnapaugh, 

allegedly forged or “£££*£ iS^d 1 ^ ^ 

on all of th* easting ccoMai** account* •igaature to check* drawn 

in question. Although at least on. n-f dujria 9 tha t ioe fracas 

CHarry Valley vu *SuaJ.ly aicaed bv -IL to ^he &*nk of 

inatonca* of forgery, per M, than there wLT « ’ J ~ ***** W ‘ ^ «etual 
•ignature* on the That tSSi'ST clH'iii ^S^ U a , l. C "*“ of tto f“ thori# * d 

para»tar» for « signature authority- on 7 1 ' •PP*r«ntly **t f«w 

nultipl#.ch.cka ahowing no laa. thal thr*J »ccounta, with 
«d no l.« than four > Xchougal- 

?art of ii^an*"«^^<ni^\'",*^ia^ r "TS^TV criai-nal action on the 

forgary, or nnanthor^ sod * < 1 1 ‘ OQ * indi-ridual, \f or allogod 

oi Anapaughv tha n.^ G f Sl]lw Xchouo^lT* j4jDl "* 8 * ^cc<mgal, (and in tha caa. 

that w.. .^t^rrr - ch *^- ia 

rogardlaaa of that fact, thowa hi* rocklaaa but algnod chock* 

bankin g lav*. HchougalX* docn^ocod tiiliao*^* ‘° r . r ^ ul * tor y r»guir«* a t* oivi 

cn tha Whitwatar account, teauring t^hft £r^u«t crardr.ft at.xua 

obligation* Mt, m+rr*4 hi* rjwn ban^it^ walwl ®T?* co r?orat- 

pArtnara. klthough cixcumotancwa point to tha prohahillo -h,^ 411 ° f hi * bu * in ««» 
buaina** partnar* w«r« *war« of fc hat iom or *H of hia 

V*rzv*xwtav ukl c ojym.L . .1 ~ & *^ C tl ity . t * k , lv J Pl*c« »ithln tS« WhXi.wM*r 

ti. u« 0 f -itd..„. « ul « .c l '' lu * 1 * cn 

wfio “ priucl^n" *. 1 A Q y *5- | ?° ”.° Jr tLh * ■ccount oc Took*r-s«u.th-KcSoo 9 U.. 

Collo^S, " COou? * 1 - ^ X. Pdltd. ’n. 

» 1M .<« ... n«t« « ,lx« oo«elol &«* cor 

sins: 

i k i76, p ?o“- l3 .s-“or^ r .*ri.''“ cl ** x * d with * ca ~ ,t jrT **-- 
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On 34*3/85, chuck #166 for $4,000 wu vrithm to Citisao' * Rank for ’nlaua duud 
Kadi a on County'. J am a_dcbo«g*:r~ a~rrgei*tur*_y a_a ysrt again allugudly aignud by hi* 
wif s , Suus, Thu-dAta ths chuck was writtaoXthu^ruckur-Suith-ltcDougal Account 
did not pan tjii< aufflclsot fund*, and tha account want into ©-rurdra.it. *t*tu# of 
/ $<3 , 027 . 69^vhjm th* chuck vu fore* paid ©o 3/19/85. '"Tha account maintadnub an 
©vurdr af S'atatua until 4/9/85, vb*n a <Wpo*lt of $9,189.X9 vu ruculvud from 
Flovarvoob 7mu (chuck 4 193). Th* funda from fiowurvood 7am*. v«ri sxactiy 
anough to co va r thu uxiuting ovardrtft, plua oerrar Tuckar-kaith-KeOougal chuck 
4 169 for $5,684.7 3 which bad buun wrlttwn to Cihl*«n’a hank of Karahail, 
Axkanam* , on 4/1/85 bufoc* tber* war* sufficient fund* available to honor tha 
chuck. 


/ 


\ 


• On 3/11/B5 , 7 lx at Xortgags, Ino. vrota chuck 4 5923 for 51.150 to Xadlaon 

Guaranty Savings and Loan. This chack vu allegedly andoruud by Susan KcOougal 
for Xadlaoo Guaranty, and deposited to tha account of Tnckar-Smith—McDougal tha 
day bafora a $2,300 chuck written to Whitswatur cleared thu account, leaving a 
balanca of $72.31. 

Siaiiar instance* involving thu Tlovurwood 7trai account have baaa pr« » loualy u-ridancud 
through the examples uaud in conjunction with tha hcOougal** personal' chucking account. 
Additional specific infomatioo oo activity in each of tha c om b in ud account a will bu 
forthcoming in tha chronology of rraatf which follow*. / 

\ \ 

Tha art ant of tha forugoing activities will substantiata this referral,’ s allegation* 
of ch*ck\kiting between tha related ant it la a ('tha ccnoinud ctcrpaniaa *>^ aa wall a* 
transaction* between kcbougal’a pursonal account and^thu combined canpaaiai. This 
rafarral will further allege that, da* to th# axtan dud period , n f ’•♦i* * u v er -whlch the** 
tranaactiona 'ucctrrad, thuau action* vara probably xbown to icma or all of tha 
principal* of tha coabinud companies. lach of thaaa principal* appear on th* vltnuaa 
list, aa tiara la insufficient evidenca at thia ties . aa previously stated, to p ro a* 
that thay had knowludga of tha a a activities. Thia rang* of a want a furthar serves to 
support thu allugation# of forgery, misuse of position, divaraion of fund*, and 
prooabia bank fraud aa wall as conspiracy to dafraud hha IfnrtiVrtion on tha part of 
Janus McPougal, Susan McDougal and Las* Anrpaugh. '" v --, v 

erVT A C5POWOLOCICAI. A IfD CCKFLTO ACCTV3T 07 TZZ SZJF2G TX3 VTCLITIOM: (Oaa continuation 
ahuut. If necessary.) x \ 

x \ 

• Relate key *v«nt*vto door 

X x 

Tor purpouaa of clarification, tha following chronology of av unt a ia broken down by 
untity account, in tiA cam of Junes 4 luita HeDougai, by individual a . 


nta and attach ctrpiaa of thoau document* 


Janas 8. And Susan E. Hchougalv HCSL Account 4 424 


/ 


1/28/85 Chuck 4 577 for 513,181^07 vu laauud to Worthen hank for principal and 

interest payrnunt on a loan-.^ J*ou* hcDougal'a signature appear* to btw 
base forgud, or aignudxby an u&wtharixud party^on his behalf- There v*n 
inaufficiaot fund* in tha account ~~Thxt — data chuck 4 577 waa wxittso; " 
howarrur, thu KcOougal ' a received a “pursonal loan* of' $14,000 from 
riov ar vood Jama, Inc. (chucks 179 - showing an allugudly forgud “Suaan 
Kcbougal" aignaturu) an 1/29/SSX.Durpitu tbu 514,000 .'loan' /dwpos it , thu 
chuck to Worthun Bank w** fores padrL ^ca 2 / 6 / ES-Xl saving th* account 
overdrawn $<4,116. 97>, whura it remained until 2/7/83 wtoun a dupoait of 
— -^S 5,1317. 04 wms raouivud from an unknown sourca. 


Ciuck '#^-589 for #3,154.28 vu Laauud to thu IkS . Tha chuck waa allugudly 
• ignud by Susan BcDougal. On th* dats it w»« writtsn, tha account ws» 
ovardrawn by S<3, 282.00. whan th* chack clsarud on 2/19/83, tha 
account’* o-rurdraft rtatua inersaaud to $<8,777.0S>. A* pruvioualy notad. 
tha initial ©▼'•rdrsf-t status on thu account vu causud wtu«i chack 4 377^ 
Cor 513,181.07 to wort ban bank vu fore* paid- 


2/5/83 
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2/19/85 



/ 

2/19/83 

f i 

2/20/85 
2/21/85 1 

2/22/85 


2/26/85 


2/27/85 


# 611 for S95 , 562. 62 was iaauad too - 

for principal '^‘rarty SarLngi t Lo^, 

ch^cJc cl.acwt-frooj loan proc^a rhii 

account 2/22/85. Tha procaada «n d..lS!! 4*po«it»d to KcOougal * a 
of hona* for tha XcDougala; bovarar crrar MXUi “novation 

# *12 for S*,*59.17 «u ia.uad tQ ^ ^ 

«« !»««« on » ^ « lo« 

bS^io^T Cl^™, «U^.,h tt. ruBd. provide by px^4V lo “- 


froo tha 


\ 


3 /i/as^ 


3/10/85 


X dapoait for SI, 000 wu craditxj to tha 

V “ # 181 fro. T io-,x^ood farm* , Tll^STvVi ‘2, ; Ch « ^^0.1- 

*““ d *^*“* d « .==«« wt4a it 

#4 ia tha addre*^£f tha hc^glT^n^ *1 »*=■**• 

eoaiH :rat iL d*Uon° < tur~ llq'tiltk J°338%^Sl^ 9*1 ' ^bccouat; ti. Jtxul. 

s,T2s;^r<r.Ksr.- rA ~ v 


•tat*d purpo.a Of purcdaai^ and rano/at^g ? ~ ia lo «^ tha 

Hct>oui 7 al-. 6 \^i^^V S ^la'TL<i"^r i n« 0 i-^ r * I> * Xcr>ou< 7*l. ona of Jin 
ciaarad through tha fun da proridSl ‘ “P<*=-fic purpoaa, and 

Xchougal’. ^ ccatrihutinq t^Hl Xa tha 
\fraa*. it La raccBaJSS^L* < campaign >und during thi. tia. 

datorain* tha poaalbility that ♦ h .^ «,TfIT* rXWl r:m ** * unde ^*^o to 
Xchougal for tha poa.Ihia t^L^IT ivinda vara\ yro^idad to Lorana 
cootn^tioo. on bah.lf of tha *££*»!. or 

C^X ****»' ««• ~aa no 

^^ion. —chacXa to lorana' 

33 5 7 7 6. 2 7^X 4 '2^ ? r « 

SSStSo.^ doll ‘ r — - *— ST 

It appear* that tha hchougal • *^5^*0 — — h» r-r^. 

account #424 , and voulT; ppar*nt It for thair ‘ 

rtl « ^^-.ppi^- r,’sf 1 7-,„ , “ e :ss:i 

-cOoufll'i *11^ liwurti ThJLa' c^X titlr^-^P^f C ° ^ 
prooa-da. Tha 0 73 ^^? T r l0 “ 

r 0 ~ 79 3a, 738 m iaaviad to Haynaa Autc, 
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again with no speci fically stated pu r?o*e , and check *,180 for 513,250 wu 
written to a Mr — -OrtfTes” Bron sch7~Tbr-iio^specifie illy stated purpose. All 
three ofthes'e checha, totalling $21,236, ciesred froe tha proceed* of the 
XcDougsi^a homo loan. >N s. \ 




\ 


field ihovi 
vuhpoaniAd to 


4/4/es 


Chech # 181 for S4,8S2 wn issued to ITT iruse lot. > x the i 
*1 lo as nuabtri . It la ra ceumn dad that racordi 1 
determine the nature of, and participants La, this loan. 

Had *. *oa CMixuty Sswlngs issued Chech t 2104 for $30;JS0 to Jumi 3. 
Mc3ougal for "reimbur s e m e n t for la«M auto purchased for Leasing 
Department*. It is raccesaodad that further Lirreetigahlon: ba conduct ad to 
determine if this v«i raiabursaMOt for tha 514.980 La cheche written to 
Haynes Auto on 3/10, and possibly tha $13,230 Chech also written on 3/19, 
to Charles Iroason. If this ia tha caaa, tha cheehs written oo 3/10 
totalled 328,236, Indicating that Janes McDougel w u reimbursed for S2,S14 
that ha did not actually spend. / I 

Chech $ 676 for 511,000 w u issued to guspew Title Coepany, with do rtatad 
purpose. 7hla transaction would ***** to i ndicata tha possibility of a 
forwl real aatata «ala or closing of scxae type; possibly ralatad to tha 
purchase of tha XcDougal’s home, or ralatad in some manner to tha 325, C0C 
transaction between Whitewater De-welopment and Otaris Realty Company. It 
\is rwcaasandod that tha Quapaw Titla Company sad OitrJu JLaalty Company 
rwcordi be rewiewed to asaasa tha purpose^oftha 311,000 Chech from tha 
HcOougala, and it' a potential relationship to W hltewster and Oxarha 

Realty, if any. ___ 

\/ 

Check t 688 for S3, 000 vu iaauad to tha Sill Clinton Campaign rand, and 
allegedly signed by Suaan HoDougal. The account halanca on tha data tha 
Chech was writtao stood at S<7,897.73>» whan tha cbacX cleared on S/3, the 
owcrdraft status Lncraaaed to 5<10 , 897 . 73»T — Tha account balanca remained 
at this lewel until S/9 whan 35,281.21 vAS-deposited^f roo an unidentified 
source. 


4 / 17/83 

4/18/85 


Chech * 691 for 537,149.30 wan issued to Ixecucar, Incv, allegedly s 
subsidiary of Xadieon Financial Carporsticn. Tha Chech did not ttsta a 
specific purpose. Whan the Chech was writtan, the account had s haiaace 
of \$34 ;-538 . , 78 / the cbeoh cleared on 4/12 owsrdrawing the account by 
S<10,"075 .00. Funds totalling the exact ua* amount wera deposited into 
tha Hchougai^ s account on 4/22; the source being s Kadison guaranty 
Sawings 6 nIoatk counter Chech for 537,149.30, allegedly aLgned' by either 
Barry or Henry Hamilton, with the notation *85 KB 3BC SI”. It is 
coneelwable that HCOougal purchaeed tha car. and than sold it for tha sane 
aecxint two we aha later. Bo wra r, when considered with tha fact that a 
similar situation v occurred with Hchougal and Xreoscar 9 days later on 
4-/18, the sale /purchase theocy b a c CTaas Incre asingly implausible. 

A deposit of 333,000 wajSv credited to the HcOougsl * s account ; the source 
mains unidentified at this tine, but research continue* 


Chech 


*97 


for $29,209.30 was"" La wued to ixecucar, lac. for a blach 
he mm amount was refunded — to — the' Hchougal * s account by 
ixecucar on 3/1/8S when their account »»* o-rerdrawn by $-08 , 812 . 9 6» . By 
-point the ncOougal'a have evidently purchased, and sither returned or 
aold^two ajrpaas iwe oars In a 10 day period of tints. It is recommended 
that these transactions be further Lirreatigtted through the records of 
ixecucar, Inc. to determine that nature of this actiwlty. 


4/19/85 Chech * 699 for $55,000 wee ieeued to Flower-wood Feres; thie wes a 'loan' 

to «r»*r flowervood’s existing overdraft of $<50 , 994 . 17>, which occurred^... 
mji a result of an $86,612.68 payment to Had 1 eon Guaranty Sawings $ Loan on 
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p oG£ . e i u 


s/l/as/ 


VI/85 


5/1S/8S 

\ 


5/16/85 


5/24/85 


crrardravn bj^^yil . &2 > ^ ^__*/3 J » ****** 9 U • ■ accouot v>. 

^•c^ien .p£«: wnrsn 

** - lt '- 1 «- 1*' “T. lo,le ‘PP.-r.-J 

4 Irtl « - \ 


2r^ c I!i. l “ J?t‘.t*,«" 1 - 2**“ P-rty Of |LX*«.„ (o r 

* ,4l “ e * ~* S<S.«6.36>‘. hM «U* 

2sJi-v*a2Si*; o a?s ’"■-£■£.2 ■•“*» *«««7 <.r^U t u. =* 

SS - 

*»• J^MOOuSi”. 

j.TJiL VanT^o-Sfr °L£: 

*\iik*l y candidat. for po««lil?^s^k <0 ' tr*n.4etl oa i. 

X A dfcpo.it of SS,37 0 ... cr^lit^i 

5 <2 6 , 0S2 , 20> at th. tiM ^ vbich v« 

ch«^ # 204 far 5190, P^r*o?'x+£? e “ 

Lend Coarpe^ny chmcJc 4 fnr ^ 128 *or $5,300, Gnat 

S2.400 cad XcOOTgTi^ t AjaocI 4--, c f?5. *f llLa< ? *"»* c**c)c / 312 for 

**• d»«l5amtfcd u & ‘lofcfl-. “ * 107^or 5300. Bach of tha chacka 

f° Bank. Wh M th« 

$*5,000 froo 8CJL (loan * 2764) KtOouqal borr©~.d 

t i 1#i Lj ceoatrt to -J. $u Into 

cl»ar»d oa 5/31, it «. # nri ^ '77 , 39 chaek. Ho«T» t , vfaan tb* cb»cJt 

balancwvof S<4 , 096 . 03>. ' lfcariog tii* •ecouot vith an overdraft 


?rU.cl^ 1 D THirtS' : f^ir^^L InC " Acc =^ lt ' * 23=1515 

»U1 and Biliary xodhaa Clinton 

12/7/84 


^it®K ttCT ICTOUnt kaa _n i « . 

<5»po«lt for 59,310 bxouoht 'th. ^ * p5u ' UTlJMt * 1 r S<«,000>, w6«n a 

-*• up of funda tr^L .SSoSi^l? “k t0 », 4^3.65. Th. da^.it *.. 
8altb-*cl>ouqai cback t 159 < Q3T^?^6^H^TT7 rii: * l£,ln * ,a COBr P* IjJ -««J TueJcar- 
«ua JNaaorook itanor cbAck^lio fo^ ST^'fJJ 011 ^* iU nnr ch *<* ^19* for 5330 
•loan- to Whitfc^tfcr?^ U^Lf!'* 00 - ,?*« - d-iqnat^l a. a 

Bcsouqal, or Uj, Aajrpaoqh .V ■ 1<7T> * rf fcithax Soaan 

“• ass.' “'*•“«•' =-«r 

"“•**** ”< <=«"t v.11^.. 

SLi% c rr^*iM^ t b-“ ■^ris.Ts^^n 


i/ 4 /as 


958 


OCT S -92 15:55 


FROn US ATTORNEYS OFFICE 


madison guaranty savings * loan 
ouminax. wratXAJL caan 
august n. i m, 

MGB U 


1/10/85 


1 / 22/8 



.tavatar received & deposit fcr $ 4,660 
account* of Bolling Ksnnr, Tucker Smith MCDoagel, 


?isg the accountr-balance to S5,09S\27. 

\ 


coeputy 
And 


2/15/85 



2/21/85 


3/7/85 


3/22/85 


QiacJc ^#•"’129 for 51,000 wu Is sued to VblttvitiT., Development Corporation, 
vitiyxha notation “Ac ct 317.5". TMi check cleared on 1/28; tha itw day 
thkt riovarvood Tars* issued check # 177 for fL,000 to Whitewater, 
ringing t he account balance up to 51,446.07. Without, the benefit of the 
deposit f row riowerwood, the chock writtan by Whitewater to' the Sank of 
Cherry Valley would haws been laauf ficient . 

Check t 132 for S3, 000 vta issued to Chria Wade {an appraiser., according 
to 8CSL Board XJLnutea), with no specific stated purpose. , The chock m 
signed 'Jimi 8. JtcDougal", allegedly by Buaan HcDougal. Thia check 
cleared on 3/13, whan tba Whitewater account wu already overdrawn 
S<1,891.03>, iacroutaq the overdraft to f<4 , 891 . 03->. On! tha: same data, 
tharc w»a a dapoait mad* to tha Whiteweter acco u nt iron the combined 
coepanlaa accounta, curing tha overdraft. j j 

Check / 133 for SI, 625 wu iaauad to Charles X. James /"for' account Lag" 
services. Tha chack vta aigued "Suaan KcDougal", allegedly by toaaoQe 
other than Suaan McDougal. Thia chack claarad on 2/21/85, put ting the 
account into overdraft atatun by S<1,192.06>. The^account effectively 
atayad owardriwn until 3/13, whan thraa deposit a^/two from tha combined 
aa and ona froa an undetermined sourer] totalling, 58,800 wari 
credited. Tha deposits ware for S3 , 300 ,_^-£rao tha crmhl ne<L accounta, 
5 2, N 500 from Tucker Smith XOougal, and 53^000 froa an unidantlf lad acurci. 
~iven tha proximity of thia dapoait to ♦‘■i t 7 , to Chri* 

Sade.^it ia rscomemded that further research ba conducted to deteraln* 
tha possibility of wada "rafundlng" tha 53,000 back to Whitewater, which 
could acco unt for tha "mystery dapoait." 

Chack t 134 for $1,000 wu iaauad to Whitewater Development CorportticQ 
with tha notation "Account 317.3". Tha data thV^chack wu writtra tha 
account balance waa $<1,192.06>, and whan the '"mack claarad oo 2/28, tha 
x p wa rd raft status incraaaed to S<1,906.93>. rvidence\ points to the 
probability that tha OS3I. Vhitswatsr account waa allegedly 'T swapping" , or 
kiting, check* with a aiatar account at another bank, in order to m a in tain 
arsrmrtaln account balance . \ \ 




Checks 

•arnicas 

on 3/22. 




for 5650 waa iaauad to Charlaa Jom, again for "accounting" 
Thia check cleared tha account, taking the balance to 5258.97 

v 

\ \ / 

Cveck t 137 for S2SV000 waa iaauad to Ox-ax ka Realty rnrtpany; the purpoae 
waa not stated on the\eheck. Thia check waa signed "Jasiee 8. aroo ugal , 
allegedly by Llaa Anspaugh, baaed ou tha handwriting. The date the check 
waa writ tan , Whitewater ’ a account reflected a balance of S258.9/7; whan the . 
check force paid on 4/1, the account s waa ove rdrawn by S<24 , 470. 90>, which 
included a SIS ore r drafty c h arge that waa later rebated. / The account 
rtayed overdrawn until 4/9 v whea a $24,455.90 depoe it waa/ race! wed from 
Tlowaxwood Tars* (check t 19 4-1. Thia dapoait «aouit/w*i exactly the 
amount of the overdraft, Isaa tha^SlS o w an lrift charged flowerwood Tanas 
pr ovided the funds froo a S13S , 000 ~~~teshi are — meek drawn cm Stephana 


according to werioua Oklahoma, Taxaa and lew York new sp aper reporta froa 
March 1992, thia could have be an the tie* frame in which Whltewatar 
conducting txanaactione regarding the houee that waa allegedly purchased 
and rob sequent ly sold by Ms. Clinton. It ia recaeeeeoded that they 
Whitewater and Oxarka Realty records be rewl s ved to determine tha 
poss Lbility of any existing relationship b etwe en "hews tvsa trtnsartiODi, 
and the nature of any such relationship, if found. 


l*OTli 
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M/wECS JuAXaNTT SAYINGS A LOAN 
OUNINaJ. XETEBJIaI. rrrrj i 
a«3mT ji, D4 
TAOB U 





“• ~~ in. Fi«»od ru^'JLV 

Y 


tccomt. 

# 194. 


Ka 


4/25/85 


4/30/8S 


CncX / 130^en! r 'S3O,OOO wu iaau*d tT'jamSr''*^ XcScranm. 1 \tw *. v 
lo*a Vban th* ch*cX «j vr< 

S270.>ir ^h«n tbc cbacX £orc» vl±d r‘h. account balance vai 

5<2J<744.I7>. ?hi. cb-cX " '<~*rdravn ^ 

S30.000^Sf^tiiSr^« 

SZATZE - 

Iranaactioo / 7801. XaMarcb ta ' 7001 312. 

continuing. ** tUj * oi ti* Cuhi^i . cfa«*cX 1. 

S2l^. 1 tilnf«tiVl S ?5*co^'rt V **?. ri»u„ 

* 5a *" KOO.,^-, .ll^ly by Li.. ^ CB * CX "* * 1 ’ n * d 

X d^o.Ib £or 530,000 wi« crtxHtud to Wbl-ovatar'. ^ 

v,ri F«rrib«l by Xadiaoa financial CoraratllT 7 ^® 

on tb* ch*cX. Thla d— „.u wrportticB, but oo pur 7 >o*«/wag *tat#d 

S<J5,7«.«rU SJSS 13 T ^ ^ *.!««. £r S 

rin„cl^ eor^r.Vio'n o. bUrL4T^l '?**' t0 « =1 X.4i«m 

-he ... ««* 

apraadsboct (im r«for-ii __ ^ t * 1 ° pt-. toady rafarancad •Xaaax~*-«« 

VW ”£"£ , SS> no .000 ^,in«xix, 9 

D«^»Iojia«nt . cn*rg+4 rasarrad grata) Kbit aw tar 


rtnancia 

purpoaa 

Xiduon 


iKtSL Account # 2301353 
Jams B. XcOougal 
JLa Cuy TucXax 
Xtapban X. fcnitb 


1/22/as 


2/7/05 


2/14/83 


2/17/05 


l^Oougal. Jams KeDoug.l aS/ not ^ al*«j»dly by 3uaan 

aljnatory cm this account. Tbl cU?V ■ tfynatura cart as a 

baianea did not contain anf'lei^ ebacX van vrittan, tha account 

tb. account ^ ^£a” ^2* ?~*claax«i cm 1/20, 

**da a n.S(XK-l«^Yf^v J rb* aAM day, riovrvood Tam. 

th. p^. o t AAILA.A" ^ HCOO^.1. £oc 

*» j t* ■• *— «•» “ * *U.o^ 

oi»cX via depositodvto KG>o^aIl • • *f d “ 1?rf * 3 ^ XcDou^al. This 

rUucitl CwpmuaM* 5T.U7.CH u^ 1 , _ 

Cbock # 163 £ or S3Q0 waa v 'i*suad^to~~^aSS^ — Tf — u^nl_ i 
cb *“ “*■ 

.i9=«ur. cum' i. ^s^^i^o t m, sssi^isr. 

Vo ^“j^rVAV « “* fl ™ — «* "o.-9-i *=— 
~ P.TS1. Vo*^.= c o° 

SS= “ 

Xc^u^Al eboex ^ 1*5 £ OT ^ ?*X of ^ickar Boltb 


3/11/85 
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POGE .017 


majdoon ouAJuj^rr savings * loan 

CRIMINAL AEPOLRaL CXCTl 

august tl iwi 
r AGS 13 


3/12/85 


3/ 1^/85 


4/1/85 


\ 


x Cheek 4 165 for $2, 500 vi» issued to Vhitewster Development. This check, 
along with checks — fTco the other mrehijed companies tccousti totalling 
S3, 300, were"^ deposited to Whitewater cur lag \ an overdraft of 

$<4,8?XD3> The overdraft status In the Whitewater account vat causal try 
thexforce par of check 4 132 for S3, 000 issued tOvQrii Wade. 

X x \ 

heck 4 166 for $4,000 «j issued to Citixens Bank, for 'release deed Ln 
'' Xadisou County*. This chsck vu signed * James B. BcDoagal*, ^allegedly try 
Jusan kebougal. The data the check vaa written, there van Laeufficiant 
fund* In the Tucker Smith XcOcrugal account; the check claimed on 3/19, 
overdrawing the account by S<3, 927. 60>. This overdraft situation existed 
for three weeks, until 4/9, at which time a deposit Of $9, 189. .69 was made 
Into the account by check 4 193 from riovervood rare*. The difference in 
the deposit amount and the new account balance, SS,664.73, -was exactly the 
amount necessary to co-re r Tucker Smith HcDougal check 4 169 for $5,664.73 
to Citixeo ' s Bank, vrlttan on 4/1 when the account was still .overdrawn. 

Check 4 169 for $5,664.73 was Issued to Citizen's Sank of Karsha.ll, 
Arkansas for payment on 'notes 40071190 and 000314S4*. The status of the 
account at this time was sufficiantly discussed In the foregoing Tucker 
Smith XcDcrugai transaction dated 3/13/85. 


ric 

Principals i 


Inc. MSC. Account 4 2301361 
'Undetermined at this time 


\ \ 

12/11/84 Check 4 170 for $8,000 was issued to James I- 



1/10/85 


1/24/85 

1/28/8S 

1/28/85 

1/29/as^. 


check* was issued, the HcJoogai'i account was overdrawn by $<4,095,39>. 
This deposit from flower-wood brought the balanca up to $3,904.61 

Check 4 172 for $1,430 was issued to Whitewater Development as part of a 
$4,660 deposit. The funds free this depoa£V~wer» allegedly used to cover 
Whitewater's check 4 128 for $5,071.23 to'tis Banir-cl Cherry Valley. 


v Check 4 173 for $6,202.26 was issued to first. Commercial Bank for 

'interest on note 4 00003611*. The check was signed^ * James P. XeDougal* 
allegedly by Susan BeDougsl. The date the check was written, the account 
contained a balance of SS66.74. However, on 1/23 a S28 , 500 ''depoeit »»» 
credited^ to the account, received frcco Sill Banley (brother-in-law of 
ausan-atcoougal) allegedly for *20 acres in Pulaski County* • The check for 
$6,202 .26 cleared the Plowervood account on 1/25. 

\ X 

Check 4 17Sxfor $3 , 500 was issued to James 3. hcDougal. 
pert of a $4,675.41 deposit to BeOougal ’ s account. 


This check was 


\ 


Check 4 176 for $3,500 was^iasued to Tucker Smith XOougal for the alleged 
purpose of c ov er ing the existing Tu cker Smith XcDouge.1 overdraft. This 
check was allegedly signed by Susan. HrPpygal--^'''" 

\ 

Check 4 177 for $1,000 was issued to Whitewater E>eve lopoeat' as a 'loan* to 
c ov e r Whitewater's existing overdraft. This check was allegedly signed by 
Susan KcOougsl. / 

Check 4 179 for $14,000 wee issued to James P. JtcDougsl as a *p>ersooal 
-.loan'... This check was signed 'Susan HcDougal*, allegedly by eot&ecne other 
tbarr-^Susan KcDougal. The loan was allegedly intended to 
$13,181.07 check written on HcDougal' a account to Worthen Bank; 
the check was force paid, and HcDougal ' s account was ov er drawn. 


Check 4 1B3 for $1,500 was issued to Great Southern Land Company, 

designated as a *loan.* The same day, check 4 184 for $500 was issued ttr 
KcDougal £ Associates, also designated as a 'loan. This check was signed 
"Susan HcDougal*, allegedly by Lisa Ahepaugb. 


3/12/8S 
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P «GE . 0 l 6 


.'XAT_>crv guaranty vinos a loan 

OUVONaL JtEPDLRAL C3371 
AUGUST 3L 1573 
PACB 16 


4/1/83 


4/3/83 

/ 

/ 

4/3/85 


■Ivwd •]..» iMo^i 1 P**""* °= * not*. Tb. et>.ek v„ 

ThMrm vti a — balanc. of SI SSO 9 1 1 1 TTk^J! 00 * r than lu.an KcDougal. 

* SllS QOO ^o^t £ ?** ~ 

thia^ch.cX claaring. vu r»c«lr^dand cr*dit»d prior to 

Oi*cX # 189 for 533,053.41 n. to rirar \ , 

-«=~rcl.l lrwa*. fund, (or ?*“* to ‘P*T of; 

d *P°»lt to riWrtJXWSd’l account thm mZlT^ 9 * m * L '** s **»\ « 5135,000 

A d-po.it of 3133,000 wi, craditad to tK- r, 

C^hi^ra Chac* drivn on tha ttrphan. 4Ceouat . 

fr ® “ 1 * -STtod fraoVlo^L^ Arki ““’ 

• >Udir on guaranty for 53,000, cbacJt * ; 52 , fu _* w.„ 

possibility that till, v.i * cop4i ‘ r«*«arch into th. 

ba«n auggu«t*d) ^ con — ibution ha. pr-a-rioualy 

/ / 


7uc **f 3a»ith XcDougal for 59,189.69 
an «xi.ting o-rartraft. 


ch*ci # 193, 



DQ, ^ ic T a =* at *®r 52 4,45 5.90, choc* ^ * 94 

firire Cccaarcial Bank for 533,053.4 
XcDougal ralatad loan payoff. 


allag^dly to ccrror 

/ 

*ll®g»dly to 

5<r 525,000 to 


* la9 ' *il*gadly for’ 


4/4/8! 



4/9/895 


4/17/83 


%££?*** '**" ior S11 ' 7 «-H- - »». for . io» 

,££* * i 54- 

EVSTJ .7 ££?£ S75S: 

by 5<28 , 077 . 8> 535,000, which o^ardra* KdXougai*. account 

2‘-7£ “h “ 1,e V.“»* n 7 **r^' — - 

rafarral.^t ^ r^ccroaodad thTt Pr^lou.ly notad in thi. 

disposition of thaa* fund, to CT3oduct: ** into the 

91 ^ s: - 

XcOougal account, *. aT * etoft ^ th« Tuclar teLlhh 

*d>ougAl clad # 169Nfor 53^664.73 t^Citlx^, TucJ « r *“1^ 

— i-F-., .u W ' 

*— »• -e^nrsU^y^r^jLSS: / TS1 ‘ '**=* - 


Cb-Ct If 196 for 586,612.64 ^ 

-or principal and intara.f o a KcDoncr. Saving. 6 Loan 

--o-.rdi~w tha nowar^ account \Tt ^ 0 1591 * Thi * 

^usila^tffv^JLlag.diy ccrr^j- ' "* * 18 N rtS *° Lt >al Core. paid. 

535 , 000''fforo Jara.. a. AcOoSgal^T^^fL- ^ cfa.cA # 699 for 
‘aslya.a, tb* 555,000 enoex V aoTi ** ^ prior trouactloo 

5<28.077.82>. Thi. tranuSonTori^ M cn~rdr~ hi. account try 

tltln, »U^T«1 Id u» os iT r.V.AA ' ot "• ct ^=* 
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MADISON GUARANTY SAVINGS A LOAN 
CUMINAL !OTaX\LC3Cm 
ACGVST 31, 1972 
TaJZZ 17 


S/16/85 


'Check / 204 for $190 was issued to James a. XcDcugxl as * 'loan.* Thia 
check <ra« p artjai-a- viepdsii - fJSor-the^rcioblned account* totalling S8,37C, 
which veat'-'intn XcOoug*l , « account *t' s ~>^tij&» vhaaMt vn overdrawn 
S<26,0>7720> 


\ 


Of the combined ccmpanlea tcewati, 71cvervood 7iru, Inc., Whitewater Development 
Corporation,.' Inc. , and Tucker teltn Xchougai, in conjunction with ‘the personal account 
of Juni a/ and Susan H. McDougal, wara the most active and e g r egi ous corrtrlbutarj to 
ths alleged overdraft and check kiting activities. Although the other antitiaa, 
(tolling/ Manor, Inc., Peobrook Xamor, Inc. , Great Southern land Company, Hchougal & 
Is aociata* , ate.) contributed a significant aiara of the 'ccwaLnad ca^uaisi* deposit* 
and * loan** hatvaaa the various accounts, the specific* regarding their activities i»n 
been omitted for ths purposes of brevity. Indl vlduaJ. transaction indorsation for th* 
•combined cccrpanisa* acrounts during tbs 12/84 - 5/85 time frame cuib* found in the 
attached database report, which outlinaa the dates, transaction types, check min&er a , 
pa yea, ! payer and deposit rscipianta. This database has been Individually sorted by 
data, dollar amount, payee, payor and deposit rKlplsnt in order to facilitate ongoing 
research and further lave stigative activitise. 


• Zxplaln vto benef ittad, 

h w. \ \ 


financially or otherwija, frem the transection, ho** much, and 

/ 

/ 


Thoae who allegedly stood to gain the most benefit freo these' rroercus and questionabla 
^r. tar— account transactions , wn tha principal* of the^-ccmb Ined entitles-; James and 
Susan XcDougai, lisa Anspaugh (who ia a principal la Des igner Con struction and 
ailegedly JUdlaon Xarketing, as veil as an allegmd_J*i*Lnarr~Xseociata of Jin duy 
Tucknr), Sillxanci> 2iliary todhaa Clinton, Jin Coy Tucker, Steve Smith, and any other 
principal* as yet unidentif led. The overdrafts and “loan* transactions , or alleged 
check “swapping* and kiting, betw een the combined companies accounts ensured that loan 
payments and other corporate obligations were met, thus clearly benefittiag the 
principals of each entity. 


In addition, the Mchougal's stood to gain extensive financial benefit by utilising 
these various shell ecmpenlsa as a vehicle through which to channel funds free Xsdiacn 
Guaranty, through Madison Tinancial and it’s subsidiaries, into 'the personal account 
of James and Susan XcOougal. 


w 

• Turnish any explanation of x the tr an saction provided by the 
and when it was given. N x n^ 

To data, no axplanstionvhas been given by any suspect. 


suspect and indicate to 


ruroieh any explanation of the transaction provided 


Mo explanations of these transactions 
Investigator at this time. 


by any other person, 
ive— b een prov lded^by anyone other than 


« Turaiih any evidence of cov e rup by the suspect 
federal or state sxialnari or others. 


or evidence of an attempt to deceive 


This entire, eeriss of transactions by and between the combined companies and their 
account* ia being^alieged as an effort by the xcDougal’a to “smokescreen* the flow of 
funds from Msdison Cuaxanty and it’* subsidiaries , Into the verlcwa entities owned and 
operated by the Xc3ougal*s and their business associates. 


• Indicate where the suspected violation took place (e.g., siaia office, branch, other). 

These violations collectively took place at the kadi sen Cuarantv * 

offics St 16th and Asia In ’ 
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WADBON CUAXANTT iAVTXkS * LOAN 
CRIMINAL XEPEJLBaL dDOl 
AUGUST 3L 1993 
f ACB It 


/ " 


b ‘^ “ rtod w4tMja tb * AnxIyBQB throuqhou- 

on ^ •tXKld b* csrtain Individual i 

of tb. b~SSi\S: SSSS^SS^tSS 222*:! ^ 

~ — or ^, r 

thla' violation vma not iaol.tad, but ratbar onqoirq ovar a pariod of ‘hrw or 
yaara, poaaibly » a k J . n q a significant contribution to tha failure of the 'inatitution. 

Bici csioa OT ZTrrOXXXZlCK TOOK TSX vr-m HIT I 

1 OT * tl0 ° b ~ a “ c -“^ ^ .. . *.«lt of toy 1^.1 

X*a - a J*o If «o, why? / / 



Arronmi 


SAS STJSTrCTXb T2T3 lYlDCAL ( S ) «ADX 1XY A 2 MI 5 SIC 55 ? 
1,1 -^vO. 50 If an, who? 


daacrib* r v. < _ _ „ . «. < — , ..*w 4i ation about tbtr-saapairtad violation and 

eccl^.a .Jn^tTa^.^TT 0 " Ia ^ =,C * 11 bw lK.nl«-. <0.. 


1 L ! 

| B a m»-» 

j Gowaaor/A*. aod MriV^ 

| IjcOc XocL. Art aim 



X 

i | 

j Oaa j 

Cns»4/Was.**l SCcOa^j 

Laos » — — 

Uakaoaa 


X | 

i 

*a Gwy TVtar 

U Go-^or/AX and McDo^j ' 

-UttC- tolAda-i 

l?ata»p a 


X 

< 1 

i W. a WU 
1 1 

MdDowaft — — 


Uaa>a-« 


X J 

i 1 

1 1 V. Fttaxtt 

McOaplK MMa . | 

L»c tax Artoa 


1 

1 1 

1 X 1 

L 

Gra* Ymmc 

Ftra»a WCtSL CW ^iibi i 1 1 

Odocr 

as- feat — - 



X j 


:L “ ,!** lt l * r^roaa.j tj>.t ti. foUo-ii., 

inoLviauali ba iatarrla^ad with raspact t: thair hnowiadqai 

*“• roclpiooc of *11 « U 1, «««* «r.. 

« * cco '“ t * 10 of o^Uloor «-Uo Ov. .If. of ». J. lu^oipi,.* 

Icc^T. **«C 1 *« ««1 fro^ct aepooltar --=> niioif axaisefl crcp^Lo. 
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JuATISON GUAAANTY SAVINGS A LOAN 
CXIXINAL AETEULAL CXXJl 

august jl mt 

fAGt u 


K. D. Randolph - f onnr Kchou<jal busmaaa ttaocitta) all atjwd V~y ^ ; mm 1 wlt^b s* 

of tba com&iLaxl canpaniAo . 

/ — _ 

Botnia Croc bur cm - cu rssb tly aorploywd by XCCI ■ luccuaor entity ,\ OAtntrai Bank And 
Trust. /rorraarly Lnyjrt^A in administration at tha Association! allA<y*dly knovLAdjTaahla 
ra^ardlng tha institutions Damand Deposit Account* And tha.Lr x bold*ra A 

t / \ \ 

Chari** X. Timas - Accountant for thA corah jnad coBptniia< and r**jiat »rA-d a^ant for 
"hltswatar ^OA^Alopoaot Corporation. \ \ 

/ / \ \ 

DISC3VTXX AJTO RXPORTISCi \ \ 

A. Who disc o v er » d thA suip*ctad violation And WbAQ? 

Investigator! La Xay 1992 


b . 


has th« surpactad riolatioD bntn r apo rtad to tha Board of Dir* 
Tab Bo Not Appllcabla 


*y whoa and «bu 7 


Not Appllcabla 


Ha* th# Board of D Lr actor a tajcaa action? 

lAA NO not Appllcabla 

If v *o, v whit and vh«n? 

\ \ 

Eat th« suspactad violation praviously b*an' rsport» 

«nf orcamant or to any faderai or Itita supar'VTsory' - agency 7 
TssX X 


Not Applicable 



x local law 



l. 

9* 

h. 

i. 


If T a a , Agaacyt 
Agent* 

— Addr abb i ( City/Stata ) 
T el rpt>oc* Number: 


tooont of 'Loaa known i S 
Aastitction by ! 

£n th* amount of i S 

Maid* of Applicable Bursty Bond Coopanyi 
Amount of Bondi f\ 

Aoourt of deductible } 

»u cLai* fil*d? \ lA» No 

lAttl amnt by Bursty Company i t 
Total restitution and settlement to data 
5«t Lo«ai (After subtracting 

•AttlAOKQt) $ \ 

Za Additional Ioaa *uspectad7 N 
(If r* 1 ' explain) 

\ 

Th* oatar* of th* truiaactiona ld*ntifi*d in this refactxl could l*ad to 
additional 1 oa a-a a undac fort bar investigation. — 


andetaminad at this ti. 
Not Applicable 
Not Applicable 


Nat Applicable 



napactad violation bad a material impact on, o 
of th* institution? If »o, plaa*« 


r otherwise affected, 
acrplaJLn. 


Tsai tha activitlAA IdArrciflAd and alleged within this referral could h*vo 
contrlbutAd to the fail ura of the institution. 
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U.S. Department of Justice 


United States Attorney 


- Eastern District of Arkansas 


Pan OfffCM Bax in* 

- UltU Koc< Artmnjmj 72X13 

October^l6, 1992 
(Dictated" LO-14 -9 2) 


Mr / Don Pettus 
Special Agent in Charge 
Federal, Bureau of Investigation 
it Financial Center, Suite 200 
Vittli Rock, AR 72211 




Re: RTC Referral No. C0004 

ear Mr. Pettufl: 


^This is a followup to my previous meeting with you and my 
second review of the above referenced referral with supporting 
documents. / / 

' \ / / 

\ At\the time ve met, I explained to you ay serious reservations 

about v future prosecutions of the individuals involved' in the 
referral.\My evaluation of the referral indicates that there is 
net a prosecutable case capable of being proved beyond a reasonable 
doubt against, any of the witnesses. Whlla_ participation sons or 
all of these^witnssses certainly suggests poor judgment, possible 
conflict* of interest or ethical infractions, proving specific 
intent or knowing criminal conduct would be a prosacutorial burden 
that could not be carried beyond a reasonable-doubt. 


The only allegations having any credibility^vorthy x of poesible 
deliberation for investigation exists against Mr. and Hras McDougal 
and Lisa Xrjspaugh. Even these allegations, combined "with Mr. 
McDougal '^previous acquittal, his present mental state along with 
no | prospect\of\recovering lost monies from the institution have 
serious negative attributes for a successful prosecution of these 
insiders.! \ N v • \ 

I I \ \ / I 

I am now advised that you have been ordered to do an Immediate 
review to determine £f an investigation is warranted 7 . As part of 
sama, you are required\to send a prospective proposal for such 
investigation by Friday, October^l£, 1992. Such an order doe* not 
apply to this office. ^ 

i I \ / 

However, I do believe it might be helpful to reiterate what I 
have told' you previously. Neither ^Impersonally nor this office 
will, participate in any phase of euch an "investigation regarding 
the ahove referral prior to November 3, 1992. You may communicate 
this oraliy-tp^off icials of the FBI or you should feel free to make 
this part of your report. 
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Mr. Don Pettus 
Page 2 


While I do not intend to denigrate the work of RTC, I must 
opine that after *uch a lapse- of time, the insistence ror urgency in 
this /6aee appear m-'-'to' suggest an intentional or unintentional 
attanpt to intervene into the political process^ or the upcoming 
presidential# lection. You and I know in investigations of this 
type, the first etepe, such as issuance of grand jury subpoena for 
records , /will lead to media and public inquiries of matter* that 
are subject to absolute privacy. Even media questions About such 
an investigation in today's modem political climate all too oftan 
publicly purports to 'legitimize vhat can't be proven.' 

For me personally to participate in an investigation that I 
Jcnowi will or could easily lead to the above scenario and to the 
possible denial of rights due to the targets, subjects, witnesses 
or ' defendant* Is inappropriate. I believe it amounta I to 
prosecutorial nisconduct and violates the moot basic fundamental 
rule 'of Department of Justice policy. I cannot be a party to Much 
actions and believe that such would be detrimental/ to the 
Department of Justice, FBI, this office and to the President of the 
Unitad\Statea. / 


For your information, in the avent I recaive^any press inquiry 
from an^ source whatsoever I am going to refer than to the 
supervisory officials in the Department of Justice and/or 


In due time, I will be happy to meet with you to discuss a 
limited examination and possibility of proving acme of the 
all*gation»\regarding Hr. and Xrs. KcDougal "and Ha. Anspaugh. " In 
the oventxj conclude that thair case should be-deelined, vnich at 
this point ML* a distinct possibility, the DOJ can certainly 
override that decision and commit Department of Justice personnel 
and resources to both the investigation and prosecution of the 
case . 
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US. Department of Justice 

United States Anome\ 
Eastern District of Arkansas 



C Thrive-' 

Pou Office Boi 1229 

FEB “I P 3* 35^ ^ OCK ■ ' ir **was 7220J 

u-.iEtr 


Ms. Donna Henneman 
Oftice, of Legal Counsel 
Executive Office for U.S. 
Main Justice Building 
Washington, D.C. 20530 


Attorneys 


Dear M 



RTC Referral C0004 
nneman: 



This\ is a follow-up to my letter of October 16, 1992, whidh I 
believe waV previously sent to you. If not^__a_mopy—is--enclo5ed. 

RTC officials have again contacted this office following an 
FOIA request upon them by some member of the Little Rock media. 

fare's contact with us was to determine the position of this 
office regarding their response to the FOIA request^ Specif ically, 
RTC jwantedxto know if a production of referral documents would 
affect our investigation. \ \ 

N\ \ \ 

purposes of this letter is to clarify any^ possible 


conf 


■ \ 


v , e x no x x 

informed RTC of this and further suggested they should follow the 
appropriate FOIA law inN^sponding to the request. I believe this 
RTC (inquiry makes it appropriate for me to advise you as to/ the 
present status of the above^ref errata 


^n^the 


Our position as related in' s the enclosed letter of October 16 
is self-explanatory. As previously, indicated, it seems^ prudent 
that | a limited preliminary investigation, of allegations pertinent 
to MT^and krs. McDougal and Ms. Anspaugh~^shouTdba considered. 
The taJc£hg-of ">02 's from these individuals should determine whether 
there is meritr-to substantiate further investigation. 


969 


Ms . Donna Henneman 
Page 2 

January 27 , 199 


I believe this of f ice-has-a-con£L±ct of interest iH conducting 
an investigation presenting an indictment against these 
individuals. Previous prosecution of Mr. McDougal and two other 
defendants resulted in a not guilty verdict. Several allegations 
suggesting political prosecutions were made during^ the trial. 
These were patently false but a second investigation/prosecution 
could easily give the appearance of inappropriate motivation by 
this office. \ 

if would appreciate and expect that any decision of 
investigation, indictment, prosecution or declination I be 1 the 
responsibility of the Department of Justice. I have resigned my 
position as United States Attorney effective March 1, 1993/, and am 
separating service with the Department of Justice that date. I 
wi^l be happy to transfer the RTC workpapers or make them available 
for\ your review. 

Best Regards, 




CHARLES A. BANKS 
United States Attorney 


CB/bw 
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L .S. Department of Justice 


United States Attorney 



a follow up x to our previously submitted " s ummary of t he — above 
referral. 
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L'.S. Department of Justice 
United States Attorney 
Eastern District of Arkansas 



Post Offae Box 1229 


A'tansas 72203 


October 16, 1992 
(Dictated""ia-14-9 2) 


Mr. Don Pettus 
Special Agent in Charge 
Federal Bureau of Investigation 
i2 financial Center, Suite 200 
Little Rock, AR 72211 


Dear 


T 


RTC Referral No. C0CC4 


Pettus: 


This is a followup to my previous meeting with you and my 
second 'review of the above referenced referral with supporting 
documents. / / 

\ \ . . / / 

At the time we met, I explained to you my serious reservations 

about 'future prosecutions of the individuals involved in the 
referral. v My evaluation of the referral indicates^ that there is 
not a prosecutable case capable of being proved beyond a reasonable 
doubt against any of the witnesses. While p arti cipation- of— some or 
all of these^wjttnesses certainly suggests poor judgment, possible 
conflicts of interest or ethical infractions, proving specific 
intent or knowing criminal conduct would be a prosecutorial burden 
that could not be carried beyond a reasonableldgubt . 

l^The only allegations having any credibility^orthy^of possible 
deliberation for investigation exists against Mr. and-Mrs . x McDougal 
and Lisa Anspaugh. Even these allegations, combined with Mr. 
McDougal's previous acquittal, his present mental state along with 
no prospect 'df recovering lost monies from the institution have 
serious negative attributes for a successful prosecution of these 
insiders . 



I am now advised that v you have been ordered to do art immediate 
review to determine if N an irrtestigation is warranted. As part of 
sane, you are required to send, a prospective proposal for such 
investigation by Friday, October 16,^1992. Such aa^ order does not 
apply to this office. 


.L 


However, I do believe it mighlf\be helpful to reiterate what I 
have told ytpu previously. Neither V personally nor^this office 
will participate in any phase of such an investigation regarding 
the above-referral prior to November 3 , 1992 . You may communicate 
this orally to -officials of the FBI or you should feel free to make 
this part of your report. 
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Mr. Don Pettus 
Page 2 


While 1 do not intend to denigrate the work "of RTC, I must 
opine that/hfter such a lapse of time the insistence fOp urgency in 
this case appears tc suggest — an intentional or unintentional 
attempt to interven«r"into the political process of the upcoming 
presidential election. You and I know in investigations of this 
type,/ the first steps, such as issuance of grand jury/^subpoena for 
records, will lead to media and public inquiries of matters that 
are subject to absolute privacy. Even media questions ''about such 
an investigation in today's modern political climate all "too often 
publicly purports to "legitimize what can't be proven." \ \ 

/ . . . . \ \ 

For me personally to participate m an investigation that I 

know will or could easily lead to the above scenario and to ithe 
possible denial of rights due to the targets, subjects, witnesses 
or defendants is inappropriate. I believe it amounts to 
prosecutorial misconduct and violates the most basic fundamental 
rule of\ Department of Justice policy. I cannot be a party to such 
actions and believe that such would be detrimental/ to the 
Department of Justice, FBI, this office and to the President of the 
United States. / ^ 

In due x time, I will be happy to meet with you to discuss a 
limited examination and possibility of proving some of vthe 
allegations^ regarding Mr. and Mrs. McDougal and Ms . An s pa ugh In 
the event I conclude that their case should~be "declined", which at 
this point is a distinct possibility, the DOJ can certainly 
override that decision and commit Department of Justice personnel 
and Resources to both the investigation and_prosecution of the 
case 1 . 


For your information, in the event I receive any press inquiry 
from any source whatsoever I am going to refer them to the 
supervisory^ officials in the Department of Justice and/or 
Resolution |Trust x Corporation . 


Thank you. 

I 



Best Regards, 


CHARGES- A^ — BANKS 
United States Attorney , 


Floyd Mac Dodson 

Executive Assistant U.S. Attorney 
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U.S. Department of Justice 


Executive Office for United States Attorneys 
Office of the Director 



Mam Justice Budding, Room 1 6ft 
10th <S PcnnsylvtDua Avenue, N W 

i ,D.C 20530 


THRU: 




Stuart M. Gerson 
Acting Attorney General 

glas N. Frazi^0^* ( 

mcip^L Ass ^ ia^D epu t y^ Atgorney General 

^Tfosca 


Recusal by the United States Attorney'^ office 
for the Eastern District of Arkansas rfn a 
Resolution Trust Corporation Referral / 


ched letter from United States-Attorney Charles^A. 
Banks, Easb^rn\,Di strict of Arkansas, assert.SLJii^-o#^ree- ha ^~a 
conflict of Interest in pursuing a possible prosecution of a 
Mr. and Mrs. McDougal and a Ms. Anspaugh for alleged check fraud, 
check kiting, misuse of position, bank fraud, forgery and 
conspiracy. Mr. Banks requests that the Department of Justice 
determine the prosecutive merit of this matter^ The^^ 

United States Attorney's office has previously prosecuted 
Mr. pIcDougal and two other individuals in late 198£\on similar 
charges and tliey were found not guilty. The Resolution TrOst 
CorpcratioiKJRTC) has forwarded new and additional information to 
the ^Jnited ' StateVAttorney * s office on September 2, 199^2, for 
consider at ion. xAs^tated above, the second referral in^olve^ the 
samei patterns ofuctiyity for which these individuals have been 
found not guilty, but present different transactions. / 

Mr. Banks believesxhts^of f ice should not be involved in 
prosecutorial determination because it may give ci.sf / to the j 
appearance of inappropriate^prosedutorial motivation by his 


.he 


Presided 

iis 


rs. Clinton .as 


offibe. The matter may involts ^ 

witnesses, j Mr. Banks states in^tis letter to this office/that 
the kTC's second referral of September 2, 1992, merits ^ar "limited 
preliminary^ investigation" of the allegations contained therein. 


On^Dot^bOr 16 , 1992, Mr. Banks informed the RTC by letter 
(attached) ^atihis office would not participate in an 
investigation into this matter prior to November 3, 1992. He 
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- 2 - 

stated further " [ ]that''"a?ter suchaTapse^of time the insistence 
for urgency in this case [by the RTC ] appears^to suggest an 
intentional or'unintentional attempt to intervene, into the 
political process of the upcoming presidential elebt^ion." 


It /is our unders^ndxTTg'tliaT'su&sequeht to Mr. Bah 
October 1992 response, the RTC contacted the^United States 
Attorney's offirde regarding a Freedom of Information Act request 
it received , from the media regarding this matter. ^The RTC, 
inquired how release of any information may affect the 
invest igat ion. Mr. Banks related to the RTC that there was no 
ongoing /investigation into this matter and advised the 1\TC to 
follow /’the appropriate FOIA law in responding to the request" 
(sfee letter to this office) . Mr. Banks has resigned as 
United/ States Attorney effective March 1, 1993 . 


j Also attached are copies of Urgent Reports prepared by this 
office! dated October 7 and 20, 1992, notifying the Department 
that the RTC referred this matter to the United States Attorney's 
office! The RTC referral itself is also included. 


matt: 



[OULD REMAIN IN USAO: 



MATTER ANO FILES SHOULD BE REFERRED TO: 
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U.S. Department of Justice 

Executive Office for United States Attorneys 
Office of the Director 



United^ Spates Attorney Paula J. CaseyT" Eastern + 

Arkansas, r^uests approval to recuse her crfrice from the cases 
entitled United States v. David Hale and all natters concerning 
Capital Management Services, Inc. and Madison Guaranty Savings 6 
Loan. Ms. Casey vas previously involved in EiH- Clinton's 
gubepvator ial campaigns in Arkansas. Mr. C 1 iTitofr'-arKi his wife, 
Killary^Rodham Clinton, nay have some knovledg^^cnce^-ning loan 
and check'Miransactions which are the subject of thVse cases. 
Donald HackVv of the Fraud Section of the Criminal Division has 
been j des ignated to handle the matters. "\ 

i The Executdv^\Of fice concurs with the designation and the 
need | for Ms. Casey ' s\recusal . Attached is the background 
information regarding "the recusal. This matter is forwarded for 
your i dec is ion pursuant £j>vUSAM 1-J3.171. 


APPROVE! 



/ 


/4 ?-22.-ZJ 

Cate y 


Philip 9. Keymann 


Attachment 
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04 JU3UCC 

United Suites Artnmey 
Eastern District of Arkansas 



November's, 1993 


Mr J Phillip B. Heymann 
Deputy /Attorney General 
U.S. Dept, o f Justice 
Main Justice Building 
Washington, D.C. 20530 

\Re; United States cf America v. David Hale 


Dear Mr* Heymann: 

The^Eastern District of Arkansas is ^ 
pertaining\ v to\David Hale and a develop ment 

operated- Ihd>ctments were returned by a* grana jury m September 
alleging fraudulent conduct on the part of Mr. Hale and tvo 
codefendants. Mr. Hale claims to have information implicating 



stigatir.g matters 
company irM /-. mJ he 


a greet deal 

tion in' the press concerning Mr. Hale^s^all>g^t ions . 


other people in fraudulent activities which ao»_not related to the 
sr'k in the September indictment. There has 
peculati 

! I am^Nronf ident that I and my staff are\capahle of 
investigating ^and prosecuting these matters competently and 
dispassionately .\^Jhe*ther my participation and the participation of 
my 'staff raises^questions of the appearance of impropriety is a 
different question. j \ 


matte 
of specu' 


_ am, the re fore^s king that you approve my request^ to recuse 
me and all: members of\my staff from further investigation and 
prosecutioni of matters pertaining to Capital Management Services, 
Inc. and Madison Guaranty savlngs'^acd^Loan. Jy j 

/ 





PAULA J. CASEY 
United States Attorney 


GEM 000637 


PC/lc 


DEPOSITION OF ROBERT P. CESCA 
IN RE: S. RES. 120 


FRIDAY, OCTOBER 13, 1995 

U.S. Senate, 

Committee on Banking, Housing, and Urban Affairs, 

Special Committee to Investigate Whitewater 
Development Corporation and Related Matters, 

Washington , DC. 

Deposition of ROBERT P. CESCA, called for examina- 
tion pursuant to notice of deposition, at 10:25 a.m. in Room 640- 
A of the Hart Senate Office Building before BRENDA M. SMONS- 
KEY, a Notary Public within and for the District of Columbia, 
when were present: 


MICHAEL P. O’CALLAGHAN, Esq. 

Majority Associate Special Counsel 
RICHARD BEN-VENISTE, Esq. 

Minority Special Counsel 
JAMES S. PORTNOY, Esq. 

Minority Associate Special Counsel 
U.S. Senate 

Committee on Banking, Housing, and Urban Affairs 
534 Dirksen Building 
Washington, DC 20510 
On behalf of the Committee. 

LORI Y. VASSAR, Esq. 

Office of the Inspector General 
Resolution Trust Corporation 
1735 North Lynn Street 
Rosslyn, Virginia 22209 
On behalf of the Deponent. 
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PROCEEDINGS 

Whereupon, 

ROBERT P. CESCA 

was called as a witness and, having first been duly 
sworn, was examined and testified as follows: 
EXAMINATION 
BY MR. O’CALLAGHAN: 

Q Could you please state and spell your full 
name for the record. 

A Robert Paul Cesca. It is spelled 
C-e-s-c-a. 

Q Mr. Cesca, this deposition is conducted 
pursuant to Senate Resolution 120. The resolution 
establishes a special committee administered by the 
Banking Committee to conduct an investigation 
involving Whitewater Development Corporation and 
other related matters. 

Section (l)(b)(2)(e) of Senate Resolution 
120 authorizes investigation and public hearings into 
whether the report issued by the Office of Government 
Ethics on July 31, 1994 or related transcripts of 
deposition testimony, one, were improperly released 


to White House officials or others prior to their 
testimony before the Committee on Banking, Housing 
and Urban Affairs, pursuant to Senate Resolution 229; 
or, secondly, were used to communicate to White House 
officials or to others confidential RTC, Resolution 
Trust Corporation, information relating to Madison 
Guaranty Savings & Loan Association or Whitewater 
Development Corporation. 

That, in the most part, will be the focus 
of today’s deposition. 

When were you requested to ^testify? 

A When I was requested to testify here? 

Q Correct. 

A I believe it was last Friday. 

Q Was that October 6? 

A If that’s what last Friday was. 

Q I think so. 1 think we can agree it was 
October 6. 

MR. PORTNOY: We will take judicial 

notice. 

THE WITNESS: You came into the office and 


3 


4 


told me. 
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5 

MS. VASSAR: That’s right. 

BY MR. O’CALLAGHAN: 

Q This deposition is being taken in advance 
of public hearings that are going to be held by the 
special committee. 

Mr. Portnoy and 1 are going to ask you a 
number of questions. You are testifying under oath. 

If you don’t understand the question, let me know and 
I will rephrase it. If anyone needs a break, let us 
know and we will arrange it. 

The stenographer to my right will prepare a 
record of the questions and answers. The deposition 
will be treated as committee confidential until the 
commencement of hearings. We also request that you 
treat the substance of the deposition as confidential 
as well. 

A Okay. 

Q Prior to the hearings, you will receive a 
letter from the committee telling you that you may 
come to the Senate to review the transcript of your 
deposition and make any corrections of transcription 
on an errata sheet. If you are called to testify at 

6 

a public hearing, you will be permitted to have a 
copy of your deposition transcript four days in 
advance of your testimony. I understand that was the 
practice of the last round. If it changes, we will 
let you know, but I think that is the plan as we 
understand it to be presently. 

A Okay. 

Q You may be represented by counsel. 

Objections to the form of questions will be noted for 
the record. Counsel may object on grounds of 
privilege or relevance, and the committee chairman 
may rule on objections where the witness refuses to 
answer a question. 

Are you represented by counsel today, 

Mr. Cesca? 

A Yes. 

MR. O’CALLAGHAN: Would counsel please 
state her name for the record. 

MS. VASSAR: My name is Lori Vassar. I 
represent the Office of Inspector General. For the 
record, I would like to note that the production of 
any documents or the subsequent discussions of any of 
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the documents is not to be construed as a waiver of 
any privileges or exemptions that the Office of 
Inspector General may raise with requests by third 
parties. 

In addition, we reassert any privileges 
that RTC may raise on its behalf. 

BY MR. O’CALLAGHAN: 

Q I would also like to note for the record 
that just prior to the beginning of this deposition, 
delivery was made of a document which 1 believe was a 
document from your files, Mr. Cesca; is that correct? 

A Right. 

MR. O’CALLAGHAN: Ms. Vassar, would you 
like to characterize the document that has been 
produced? 

MS. VASSAR: All of the documents? 

MR. O’CALLAGHAN: No. The one - 

MS. VASSAR: The particular document was 

not in Mr. Cesca’s possession. It was held in the 
main Office of the Inspector General. It is, 
however, the calendar he used during the month of 
March. Because one of the dates there reflects a 

8 

certain meeting that he felt was important, we wanted 
to be able to refresh his recollection as to the 
exact date, and therefore we are providing you the 
page. 

MR. O’CALLAGHAN: Thank you. Both minority 
and majority counsel have been provided with a copy 
of it. 

MR. PORTNOY: I will state for the record 
Mr. O’Callaghan has provided me with a copy at the 
same time that he has described the document. 

MR. O’ CALLAGHAN: For the record, the 
document that we are referring to, which does not 
have a Bates stamp number yet, is a two-page 
document. The first page is a cover sheet which was 
sent to the chief counsel of the Senate Banking 
Committee, and the second page is a page out of a 
personal calendar for the week ending March 20, for 
the dates March 17th, March 18th, March 19th, 1994. 

It includes a series of redactions. I think that 
adequately describes the document. 

BY MR. O’CALLAGHAN: 
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Q What is your present business address? 

A It is — I don’t know what the address is 
of the ICC building. 12th and Penn. 

Q That’s in Washington, D.C.? 

A Yes. 

Q Who do you currently work for? 

A I work for the Office of the Inspector 
General, Treasury. 

Q What is your current position there? 

A I am the Executive Assistant to the 
Assistant Inspector General for Audit. 

Q Could you give us a brief overview of your 
employment history since you graduated from college. 

A Sure. I was, in June of 1961, hired by the 
IRS inspection service as an internal auditor in 
New York City. Six months later I was in the 
military for two years. 

Q Which branch? 

A Army. In February of 1964, 1 returned to 
the staff in New York, again working as an internal 

10 

auditor. In February of 1967, 1 transferred to 
Washington, D.C. to work as an internal auditor in 
the inspection service of IRS. I continued to work 
in Washington, D.C. up until April of 1983. 

In April of 1983, I was requested by the 
Inspector General at the Treasury Department to go on 
120-day detail. At the conclusion of the 120-day 
detail, the Inspector General asked me to apply for a 
position there, which I did. 

In February of 1984, I became a permanent 
member of the Office of Inspector General at 
Treasury. 

Q The 120-day detail was with the Office of 
Inspector General, Department of Treasury? 

A That’s correct; right. 

Q What was your position? 

A 1 was an Assistant Inspector General for 
audit. 

Q 1 believe you left off in ’84. 

A ’84. In February of 1984, 1 became a 
permanent member of the staff as an assistant 
Inspector General for audit. 
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1 Now, 1 don’t know if this is important or 

2 not, but at the time there were three assistant 

3 Inspectors General for audit. 1 was one of them. So 

4 1 don’t want to give the impression that I was the 

5 only assistant Inspector General for audit. There 

6 were three of us, and we each had our own individual 

7 responsibilities. 

8 In August of 1986, I became the deputy 

9 Inspector General. I occupied that position up until 

10 May of this year, May of 1995, at which time I was 

1 1 reassigned to the position that I gave you 

12 originally. 

13 Q Could you give me a brief review of your 

14 educational experience. 

15 A Sure. 1 graduated from St. Bonaventure 

16 University in 1960 with a degree in business 

17 administration, majoring in accounting. I’m a 

18 certified public accountant and 1 am a certified 

19 internal auditor. 

20 Q Did you do any graduate work? 

21 A No, 1 did not. 

22 Q Have you had any legal training? 

12 

1 A 1 don’t know if this qualifies for legal 

2 training, but I did spend a couple weeks down at the 

3 Federal Law Enforcement Training Center in a course 

4 designed — it was a law enforcement course designed 

5 for nonlaw enforcement type people. And of course 

6 they covered a lot of the Third Amendment rights and 

7 that type of thing. 

8 Q Probably more hands-on legal experience 

9 than most lawyers have the opportunity to enjoy. 

10 During the time period March through August 

1 1 1994, during that time period you were a Deputy 

12 Inspector General — 

13 A That’s correct. 

14 Q Department of Treasury. 

15 At that time, who did you report to at the 

16 Department of Treasury? 

17 A Well, 1 reported to the Office of the 

18 Secretary. There was no Inspector General at that 

19 point in time. 

20 Q For what period of time was there a vacancy 
! 21 in that position? 

,22 A From January of 1993 up until October of 
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1 1994. 

2 Q During the time period March through August 

3 1994, at any time were you acting Inspector General 

4 during that time? 

5 A Well, during that whole time from January 

6 of 1993 until October of 1994, although I was never 

7 designated as acting Inspector General, I carried out 

8 the responsibilities of the Inspector General. 

9 Q Were you ever identified as acting 

10 Inspector General in any correspondence, to your 

1 1 recollection? 

12 A Sure, yes. Don’t ask me what pieces. But 

13 1 was referred as the acting Inspector General. But 

14 from an official standpoint, l was never designated 

15 as the acting Inspector General. 

16 Basically the delegations were that, in the 

17 absence of the Inspector General, that the deputy 

18 Inspector General kind of functioned in that 

19 capacity. 

20 But in terms of an official piece of paper 

21 designating me as the acting Inspector General, that 

22 never occurred. I continued to be the deputy 

“ 14 

1 Inspector General. That was my official position and 

2 title. 

3 Q Was there any reason why you weren't 

4 officially designated as acting Inspector General? 

5 A No, not that 1 can think of. 

6 MS. VASSAR: Can I clarify, perhaps? 

7 MR. O’CALLAGHAN: Sure. 

8 MS. VASSAR: Under the Inspector General 

9 Act of 1978 as amended, basically although he is 

10 under the general supervision, he was under the 

1 1 general supervision of the Secretary and the next in 

12 rank, but he did not have to report to anyone below 

13 there, and he basically was independent. The IG 

14 position is presidentially appointed and Senate 

15 confirmed. So, perhaps that’s the reason why acting, 

16 the notation of "acting" Inspector General was not 

17 provided, and rather he acted as the deputy. 

18 MR. O’CALLAGHAN: Okay. 

19 MR. PORTNOY: Just to clarify. So it would 

20 not have been within the authority of the Treasury 

21 Department to appoint an acting? 

22 MS. VASSAR: That is correct, because the 
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Inspector General is independent. Therefore, it has 
to be separately confirmed by Senate. Technically, 

Secretary Bentsen at that time would not have had any 
authority to, per se, state. 

MR. PORTNOY: Thank you. 

MR. O’CALLAGHAN: Even in an acting 
capacity? 

MS. VASSAR: That would not normally be 
done, just because of the independence of the Office 
of Inspector General. 

So, what normally happens is, in the 
absence, during those periods of time when there is 
no Inspector General for the various agencies, the 
deputy, usually under the policies of the specific 
Office of Inspector General, is the one who is 
designated to act on behalf of the Inspector General 
until one is appointed and confirmed. 

MR. O’CALLAGHAN: The deputy inherits the 
duties of the Inspector General without formally 

being recognized as an acting Inspector General? 

MS. VASSAR: That’s probably correct 

generally. For all intents and purposes he is the 

16 

acting Inspector General. 

MR. O’CALLAGHAN: Thanks. A little 
confusing, but hopefully we can all understand it. 

BY MR. O’CALLAGHAN: 

Q During the time period you said you 
reported to the Office of the Secretary, just to make 
clear, who specifically in the Office of the 
Secretary did you report to? 

A As Lori indicated, the Inspector General 
functions under the general supervision of the 
Secretary. And as such, we do report to the 
secretary. There is a dual reporting 
responsibility. There is a dual reporting 
responsibility for the inspectors general to the 
secretaries and a reporting responsibility to the 
Congress. 

Q During the time period March through August 
of 1994, how much contact did you have with Secretary 
Bentsen? 

A Personal contact with the Secretary? 

Q With regard to your official duties. 

A I attended the senior staff meetings. 
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There was never any contact where he and 1 met one on 
one. It was always as a member of a larger forum. 

As an example, attending the senior staff 
meeting of all the assistant secretaries and under 
secretaries and then also the Secretary, brought the 
senior staff to Easton, Pennsylvania for kind of a 
retreat type of activity, and he was present. 

But it was always among — my personal 
contacts with him were always among a larger group of 
people. 

Q How about on official correspondence and 
memoranda? How would you characterize the frequency 
of that type of exchange? 

A 1 wouldn’t say that it was — outside of 
v/hat our legislative requirements are in terms of 
issuing semiannual reports. Beyond that, 1 wouldn’t 
say that there was a frequent amount of communication 
between our office and his office. 

Q Did you have occasion during that time 
period to speak with the Secretary on the phone? 

A 1 never spoke to the Secretary on the 
phone. 
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Q Did you have a contact in his office that 
you -- 

A Well, some of the contacts could have been 
the - we would have had contact with the Exec Sec. 

Q Who was that? 

A That was Mr. Ed Knight. Contact with Josh 
Steiner, both when he was chief of staff to the 
deputy secretary and then also later on as chief of 
staff to the Secretary. 

Q So, you had reporting obligation to the 
Secretary; is that correct? 

A That’s correct. 

Q Would that normally be facilitated by 

speaking or communicating with someone in his office? 

A It could be facilitated by speaking with 
somebody in his office, that is correct. 

Q Was that, in fact, done through March and 
August of 1994? 

A That’s correct. During that period of 
time, any communication I had with his office, and a 
lot of it was kind of on an informal basis where 1 
would run into Ed Knight, 1 would see him in the 
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dining room and we would have a brief chat, and that 
was about it. 

Q During that time period, did you have 
people who reported to you? 

A On our staff? 

Q Correct. If you could tell me who they 
were and what positions. 

A All the assistant inspectors general 
reported to me. 

Q How many of those are there? 

A At the time there were four. 

Q What are their names? 

A Okay. There was Jim Cottos, who was the 
assistant Inspector General for investigations. 

Q Don’t wait for me with my notes. 

A Jay Weinstein. He was the assistant 
Inspector General for audit. John Balakos was the 
assistant Inspector General for planning and policy 
resources. 

Q Cottos, is that C-o-t-t-o-s? 

A That’s correct. Weinstein is 

W-e-i-n-s-t-e-i-n. Gary Whittington was the 
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assistant Inspector General for oversight quality 
assurance. 

Q Anyone else who reported to you? Did you 
have any special assistant? 

A I had no special assistants at the time, 
except there was counsel to the IG, who was 
Ms. Francine Kemer. 

Q How do you spell that last name? 

A K-e-r-n-e-r. 

Q What were Ms. Kerner’s responsibilities 
during that time period? 

A She was counsel to the Inspector General. 

Q What do those duties consist of in that 
position? 

A Well, basically to provide legal services 
to the Office of Inspector General. That also 
includes legal services to the various components of 
the office also. So consequently, if there are 
interpretations of law that need to be made in the 
conduct of audits, then she would render those 
interpretations. If there was assistance that was 
needed in the conduct of an investigation, she could 
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provide that kind of assistance. 

The office was made up of roughly three 
attorneys. 

Q Who were they? 

A Mr. Rick Doery. That’s D-o-e-r-y. 

Ms. Tina Bak-Brevik, B-r-e-v-i-k. Bak is B-a-k. And 
then there was another part-time attorney, Ms. Sharon 
Separ, S-e-p-a-r. 

Q Why was Ms. Separ part-time? 

A That was her desire, to work part-time. 

Q Mr. Cesca, are you aware of the committee’s 
document request to the Office of Inspector General 
for the Department of Treasury? 

A Yes, I am. 

Q Did you search for responsive documents, 
notes, reports and memoranda? 

A Did 1 what? 

Q Did you search for responsive documents, 

notes, reports and memoranda? 

A Yes. 

Q Have all those been produced to the 

committee? 
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A Yes. Are you talking about every document 
in the file? 

Q Every document responsive to the request. 

A That was responsive to the request, that’s 
correct. 

Q Have you spoken with anyone other than your 
counsel prior to your deposition regarding this 
deposition? 

A You mean between the time I was notified of 
the deposition and being here? 

Q I guess any conversations you had about the 
deposition. 

A Yes, I did. 

Q Who did you speak with? 

A I spoke to Ms. Kemer. 

Q When did you speak with her? 

A It was this week sometime. 1 don’t know, 

Tuesday or Wednesday. 

Q What did you speak with Ms. Kemer about? 

A It had to do with an interpretation of an 
item that appeared on a time line. 

Q You say time line -- 
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A It was a time line that dealt with the 
conduct of the investigation and it was a time line 
that dealt with the transcripts. 

Q Just for clarity, when you are referring to 
investigation, you are referring to the 
investigation — 

A Dealing with the contacts between Treasury 
people and White House. 

Q That was conducted by the Office of 
Inspector General at the Department of Treasury, the 
Office of Inspector General, RTC? 

A That’s correct. 

Q To aid in providing the OGE with 

information with regard to White House and Department 
of Treasury contacts? 

A That’s correct. 

Q Just so it is clear. 

A I was kind of interested, there was an 
entry made there. I didn’t understand the background 
of the entry so I asked her to clarify that entry for 
me. Then I spoke to Jim Cottos, and I was anxious - 
the reason I spoke to Jim Cottos was to see if he had 
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a copy of the OGE determination letter. He didn’t 
have one in his immediate file and 1 ended up not 
getting it. 

That was the contacts that I had, and the 
reason I was asking him for it was just to have the 
document available to me so I could prepare for the 
deposition. 

Q To help refresh your recollection? 

A That’s correct. 

Q When you refer to the OGE determination 

letter, what specifically are you referring to? 

A That was a letter that they issued to 
Secretary Bentsen based on their analysis of our 
investigative report. 

Q Is that the letter and the analysis that 
you were seeking from Mr. Cottos? 

A That’s correct. 

Q Did you speak with him about anything else? 

A No. 

Q Did you speak with Ms. Kemer about 
anything else? 

A No. 
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Q Have you spoken with any other persons 
regarding the deposition? 

A Other than Ms. Vassar, 1 have not. 

Q Just to help set up a frame of reference, 
can you describe to me how the Office of Inspector 
General functions within the Department of Treasury. 

A The Inspector General, it is a 
presidentially-appointed, Senate-confirmed position. 

The Inspector General has a dual reporting 
responsibility to the Secretary and the deputy 
secretary. It is really the Office of the Secretary 
incorporating the Deputy Secretary and then also to 
the Congress. 

Q How often do they report to the Office of 
Secretary and to the Congress? 

A Well, we are required by legislation to 
report semiannually. 

Q To both? 

A That’s correct. 

Q Does the Office of Inspector General report 
to either the Office of the Secretary or the Congress 
more often than semiannually? 

26 

A As the need dictates. If there is a need 
to report more frequently on events that occur during 
the course of our audits and investigations and a 
meeting is necessary, then we can set that meeting 
up. 

Q What form does the reporting take? 

A Well, if, for example, we do an 
investigation of a senior official that reports to 
the Secretary, that report of investigation would go 
to the Secretary, since he would be the action 
official on that investigation. 

Q Would that report also go to the Congress? 

A No, it would not, not in the normal course 
of doing business. 

Q Unless Congress requested it? 

A That’s correct. In other words, Congress, 
normally speaking, they could be on our mailing list 
of internal audit reports, but in terms of reports of 
investigation, that’s pretty much limited to the 
department itself, and is issued to those officials 
that would be responsible for taking whatever the 
appropriate administrative action would be. 
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Q If, in preparing a report of that nature, 
another agency is involved or the conduct of another 
agency is involved, would the Office of Inspector 
General supply whatever agency was involved with a 
copy of the report? 

A If another agency is involved because there 
are employees within that agency who are part of the 
investigation, then yes, that would take place. And 
whether or not we would do the investigation or ask 
for a collateral investigation on the part of the 
other agency, that can be worked out between the 
inspectors general and each of those agencies. 

Q One more question before I continue. 

During the period of March through August of 1994, 
how many reports, if any, did the Office of Inspector 
General issue to either the Office of the Secretary 
or to the Congress? 

A From the time period of March to August, we 
would have issued our semiannual report during that 
period. 

Q How about during the whole year? 

A 1 don’t have that number in terms of the 
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number outside of the semiannual report. In terms of 
the number of reports we would have issued, there 
would not have been a lot. 

Q Can you give me a ballpark figure? 

A I would say that probably less than five. 

Q Please continue in your description of the 
OIG’s office. 

A Within the Department of Treasury, our 
investigative and audit responsibility extends 
throughout the department. In other words, we have 
the responsibility for conducting audits and 
investigations throughout the entire Department of 
Treasury. That includes all of the bureaus. 

However, there are some exceptions, and 
these exceptions are stipulated in the legislation 
that established us as a statutory Inspector 
General. 

The exceptions are, within the Internal 
Revenue Service, they were allowed to retain their 
own inspection service, and that means their internal 
auditors and internal investigators. 

In the other law enforcement bureaus, 
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Alcohol, Tobacco and Firearms, Secret Service, and 
the U.S. Customs Service, they were allowed to retain 
their internal investigators. 

However, there is a provision that allows 
us to also conduct investigations within those 
bureaus. 

Q If you feel it is appropriate? 

A Well, if it is appropriate, exactly. What 
we have defined M as appropriate" are allegations of 
wrongdoing on the part of grade 15s and above. We 
are talking about senior managers and executives 
within each of those bureaus. 

Reports of investigation and reports of 
audit conducted within those bureaus, except if it 
were the head of the bureau, are normally issued to 
the head of the bureau. In other words, if we do an 
investigation of the head of the bureau, that person 
would not be the recipient of that investigative 
report. However, if we do an investigation of a 
subordinate of the head of that bureau, then the head 
of the bureau would receive the report of 
investigation. 
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Q Who would receive the report if the 
investigation was of the head of a bureau? 

A Well, if it was the head of the bureau, it 
would probably go to the respective assistant 
secretary who would have supervisory responsibility 
over that bureau. As an example, the under secretary 
for enforcement has supervisory responsibility over 
Alcohol, Tobacco, Firearms, the Secret Service, the 
U.S. Customs Service, Federal Law Enforcement 
Training Center. Those heads report to that 
individual. So that individual would be the 
recipient of the investigative report. 

Q Is there any mechanism in place that 
ensures the Office of Inspector General’s 
independence from the rest of the agency? 

A Well, the independence is established by 
virtue of its reporting authority in that the Office 
of Inspector General reports to no one other than the 
Secretary. 

Q And the deputy, you said? 

A The deputy secretary, right. 

Q What are the responsibilities of the deputy 
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1 secretary? 

2 A Well, I think that that varies, and that 

3 varies in accordance to the — I don’t know — you 

4 could probably refer it to the management style of 

5 the secretary. 

6 Q How about during the period March through 

7 August 1994. I guess that’s the relevant time 

8 period. 

9 A I don’t think I can address how they 

10 function together, one as a secretary and the other 

11 as a deputy secretary. 1 wasn’t privy to knowing how 

12 they delineated their responsibilities. It would 

13 just be an assumption on my part. 

14 Q Can you give me your impressions? 

15 A I think that they still carried out their 

16 respective responsibilities. I think Mr. Altman 

17 still provided some management oversight to the 

18 various bureaus through the assistant secretaries. 

19 And the Secretary, of course, carried out 
£0 his responsibilities as the head of the office. 

U But in terms of being able to delineate how 

12 the relationship changed from prior to March of 1994 
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to after March of 1994, I’m not really — 1 really 
can’t address that. 

Q Do you know during what time period deputy 
secretary Altman served as deputy secretary. 

Department of Treasury? 

A The time period? I can’t give you the 
specific date, except that it would have been right 
around the time that the administration came in, the 
current administration came into power. 

So, my guess is that it would have happened 
sometime shortly after January of 1993. 

Q How long was he there for? 

A Well, until he resigned. 

Q Do you recall when that was? 

A When he resigned? 

Q Yes. 

A It would have been roughly in the fall of 
1994. By the way, you mentioned the independence of 
the Inspector General. There are other aspects of 
that independence. 

Q Please go ahead. 

A We have our own personnel authority. In 
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other words, we do not rely on the department in 
terms of who we hire. We don’t rely on them to 
process those actions either. Secondly, we have our 
own budget, which we defend both before OMB and the 
appropriation committees, both in the House and the 
Senate. 

The Inspector General can promote people 
within his or her office without any concurrence from 
somebody outside of the Office of Inspector General. 

These are basically the operational activities within 
the department — within the Office of Inspector 
General that gives it — it is not only the 
reporting, but from an operational standpoint, there 
are certain things that we have, certain authorities 
that we have that allows us to function 
independently. We can audit and investigate pretty 
much anything that we choose. 

Q Does the Inspector General’s office at 
Treasury keep any other aspects of Treasury advised 
of ongoing investigations? 

A We provide - when you talk about other — 
we will talk to and have periodic meetings with like 
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the heads of the bureaus and we will talk about 
investigations that are going on within those 
bureaus. It is basically just a status report as to 
where we are, because the heads of those bureaus are 
going to be required to take the administrative 
action. So, we do provide them with - it is 
basically a sit-down discussion where we talk about 
the status of both audits and investigations going on 
in their respective bureaus. 

Then the same thing would apply to 
assistant secretaries and under secretaries as it 
applies to their areas of responsibility. 

Q What if an inspector -- strike that. 

In the event that an assistant secretary 
was the subject of an investigation, who would you 
keep apprised of the status of an investigation of 
that nature? 

A Well, we would talk to the Secretary about 
it. In terms of the specifics, we would talk about 
basically the allegation that we were investigating. 

Q You said that you would apprise him of the 
status. What does that comprise? 
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A Where we were in the investigation, when we 
thought we could have it completed, when we would 
issue our report, when they would expect a report. 

Q Would you relate to them any of the 
specific aspects of the investigation? 

A 1 think only from the standpoint of the 
allegation. In terms of who we were talking to, no, 
we wouldn’t disclose the names of the witnesses. 

Because in some respects those bureaus are making 
decisions, executive level decisions as it applies to 
these individuals. The worst thing you could have is 
where, all of a sudden, you have a senior official 
who now becomes a district director of any district, 
and that same individual is now under investigation. 

So, to let the head of the agency know that 
a certain individual is under investigation, this 
then allows the head of the agency to make certain 
decisions as it applies to positions that that 
individual may be in consideration for. 

Q So, you generally would keep the names 
confidential? 

A They would know who the individuals are. 
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Q They would know the names? 

A Absolutely. 

Q And the allegations but not the specific — 

A We would not get into who it is that we 
were interviewing and what the results of those 
interviews were. It would just basically be we are 
doing an investigation of this individual, this is 
the allegation that we are investigating and we have 
had — maybe the investigation we started it on a 
certain day and we expect to be finished by another 
day. 

Q Why did you keep the names of interviewees 
confidential? 

A 1 think basically it was for the protection 
of the interviewees. 

Q Any other reason? 

A Not that 1 can think of. 

Q Was that just generally good investigative 
procedure? 

A Yes. Well, you mean — I think that when 
you interview ~ I’m just speculating, but I believe 
that interviewees have certain protections of 
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privacy. So, consequently, we try to honor that 
protection. 

Q During the time period August through -- 
let me start from the beginning — March through 
August of 1994, were there any employees at the 
Office of Inspector General that held dual roles 
working for the Inspector General’s office and also 
serving in a capacity to any other offices? 

A No. The only person who you could view as 
having a dual role, and that is the counsel to the 
Inspector General. The counsel to the Inspector 
General basically is an employee of the General 
Counsel. However, the Inspector General is that 
person’s only client. That person is charged against 
our full-time equivalency quota and is paid out of 
the Office of Inspector General’s appropriation. 

Q When you say "full-time equivalency quota," 
what does that refer to? 

A That’s the level of funding that offices 
are allowed to — that’s the level of funding that 
offices are allowed to pay personnel expenses. The 
FTE basically establishes the number of people that 
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you can have on your staff. 

Q Is that a permanent position, the Inspector 
General’s office, not for the individual but is it a 
position that is part of the organizational chart? 

A Yes, it is. 

Q How long has that been in existence, that 
slot? 

A It has been in existence for as long as I 
have been affiliated with the Office of Inspector 
General. 

Q You said the counsel to the Inspector 
General, during that time period was that Francine 
Kemer? 

A That’s correct. 

Q You stated the counsel to the Inspector 

General’s only client is the Inspector General? 

A That’s correct. 

Q Does the counsel to the Inspector General 
have any other reporting obligations other than in 
the capacity to be counsel to the Inspector General? 

A In terms of the official reporting 
capacity, her — I don’t know if you consider 
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reporting capacity to the General Counsel, but 
basically her primary reporting is to the Office of 
Inspector General. The occupant of that, the 
incumbent in that position reports to the Office of 
Inspector General. However, the performance 
appraisal for the individual is performed by the 
General Counsel with concurrence from the Office of 
Inspector General. 

Q What criteria are used in formulating your 
performance rating for the counsel to the Inspector 
General? 

A It is a criteria that is established by the 
General Counsel with input from the Office of 
Inspector General. 

Q Is that a standard criteria? 

A The criteria that we use is based upon 
advice and quality of advice received by the Office 
of Inspector General from counsel. Counsel normally 
evaluates the individual based upon the legal — the 
technical/legal aspects of carrying out that 
responsibility. 

We look at it more from the standpoint of a 
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legal service that is being provided to our office. 

And the General Counsel looks at it more from a 
technical standpoint. 

Q Can the Office of Inspector General 
recommend promotions for the counsel to the Inspector 
Genera], or do those come from the General Counsel’s 
office? 

A The Office of Inspector General can make a 
recommendation. 

Q Can the Office of General Counsel as well? 

A I think that the Office of General Counsel 
can do that also. 

Q Typically, where do recommendations for 
promotion come from for the counsel to the Inspector 
General? 

A I would say that we have had very few 
where — normally speaking, the individual who comes 
into the position is normally promoted to the highest 
level that that person can attain. I have seen it 
both ways. I have seen it where a lower level 
employee, where the Inspector General has recommended 
a promotion, and 1 have also seen it where, based on 
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the qualities of work that the individual is 
performing, the General Counsel can also recommend 
that an individual be promoted to the next higher 
grade level. 

MS. VASSAR: You are - 

MR. PORTNOY: Just for clarity, in the 
government there are two kinds of promotions that can 
be used. One is a promotion from say, GS-13 to 14. 

THE WITNESS: A career lateral promotion — 

BY MR. O’CALLAGHAN: 

Q You can do both. 

MR. PORTNOY: Clarify whether you mean a 
promotion in pay grade or a promotion to a higher 
position. 

THE WITNESS: Oh, oh. I see. I was 
referring to a promotion in terms of grade level. 

MS. VASSAR: Were you referring to the 
attorneys underneath the counsel, not to the counsel 
itself? 

THE WITNESS: Right. 

MS. VASSAR: Not the counsel itself. 

Subordinates. 

42 

THE WITNESS: Right. 

BY MR. O’CALLAGHAN: 

Q With reference to monetary pay scale 
promotions of the actual counsel to the Inspector 
General, that position, who normally has authority 
over that? 

A Could you repeat that again? 

Q Sure. It probably wasn’t very clear. With 
regard to promotions with respect to monetary 
promotions and pay scale or grade for the counsel of 
Inspector General position held by Francine Kemer 
from March through August of 1994, who has authority 
with respect to recommending those types of 
promotions? 

A I think both can do it. 

MS. VASSAR: Can I just — perhaps 
something else might be clarified, too. Do you know 
if the counsel routinely provides all legal opinions 
to the Office of General Counsel? Do you know? 

THE WITNESS: Legal opinions to the Office 
of General Counsel? 

MS. VASSAR: Do you know? 
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THE WITNESS: No, 1 do not. Are you 
talking about whether she provides, the Office of 
General Counsel provides us with a legal opinion, 
whether that same legal opinion is provided to the 
general? 

MS. VASSAR: Yes. 

MR. PORTNOY: Why don’t we get to that. 

BY MR. O’CALLAGHAN: 

Q That’s easy enough to ask. The outstanding 
question is whether the counsel to the Inspector 
General provides the same legal opinions that it 
provides to the Inspector General, does it also 
provide those to the Office of General Counsel? 

A You mean to kind of cc the General Counsel 
as it applies to an opinion? 

Q First, generally. 

A I don’t think there is any prohibition 
against it. 

Q Are you aware of any instances where that 
occurred in March through August of 1994? 

A No. 

Q When did you first learn that the Office of 
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Inspector General was — 

A Before you proceed, can we take a break? 

MR. O’CALLAGHAN: Yes. 

(Recess.) 

MR. O’CALLAGHAN: We are back on the 

record. 

BY MR. O’CALLAGHAN: 

Q Mr. Cesca, did you ever learn that the 
Office of Inspector General was asked to assist the 
Office of Government Ethics in conducting an 
investigation regarding White House-Treasury 
contacts? 

A Is the question did 1 ever learn? 

Q Correct. 

A Yes, I did learn. 

Q When did you first learn of the request to 
the Inspector General’s office? 

A That was in early March. 

Q And who made the request? 

A The Office of Government Ethics. 

Q Did the Inspector General’s office receive 
any other requests from any other government entities 
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to conduct an investigation? 

A Yes. 

Q Who else asked for that? 

A I received a request from Congressman Wolf, 

Frank Wolf. 

Q When did that occur? 

A That occurred — I don’t know the specific 
date, but it was like — 

Q I can show you a document so you don’t have 
to ~ to help refresh. 

A It was probably March 2nd or 3rd, something 
like that. 

Q I’m going to show you a document, two 
pages, a letter addressed to Robert Cesca signed by 
Frank R. Wolf, Bates stamped numbers 1890 and 1891. 

(Exhibit 1890 through 1891 identified.) 

BY MR. O’CALLAGHAN: 

Q Take a quick look at that. 

(Witness examined the document.) 

Have you ever seen the exhibit with the 
Bates stamps 1890 and 1891 before? 

A Yes, 1 have. 
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Q When did you first see it? 

A Probably March 4th. 1 will tell you what 
happened. Frank Wolf called me up on the phone and 
he asked me to conduct this investigation. So, I 
said yes. Then this memo was faxed to me. So that 
very same day - now, whether that was March the 
4th — but it was the same day 1 had the telephone 
conversation with him. 

Q When you said you said yes, to conduct an 
investigation? 

A Yes. 

Q What were the terms of the agreement with 
Congressman Wolf? 

A It was to look into the matters surrounding 
the contacts between the Treasury and the White 
House. 

Q Was this the first request you had to look 
into the contacts? 

A Yes, it was. 

Q Did you have any discussion with anybody 
regarding Congressman Wolfs request? 

A Yes, 1 did. 
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Q Who did you have discussion with? 

A With Jim Cottos, who was the assistant 
Inspector General for investigations. 

Q When did that occur? 

A I’m just trying to think whether it was the 
same day or the day after. But if my recollection is 
correct, 1 believe it was on like a Friday. I don’t 
know when the 4th was, whether that was a Thursday or 
a Friday, but basically as soon as I received the 
phone call and got the letter, 1 engaged in the 
conversation with — well, he came over to my office 
and we talked about it. 

Q What were the substance of those 
discussions? 

A The substance of the discussion was it 
looks as though we were going to conduct an 
investigation concerning those contacts. 

Q Did you discuss possible scope and timing 
of the investigation? 

A Yes, we did. 

Q What were the specifics? 

A Just from a general standpoint, to discuss 
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what would be the parameters - I don’t know if it 
was parameters. But we would have to basically 
investigate White House witnesses, Treasury 
witnesses; maybe even to some degree, how long would 
it take to do the investigation. 

1 m almost certain that was on a Friday. 

Q A Friday? 

A Yes. And who would conduct the 

investigation, we even engaged in conversations 
around that. 

Q Do you recall whether you suggested a 
tentative time frame for the investigation? 

A I don’t recall any time frame that we set 
out. It was basically where do we go from here. We 
have this request, now what are we going to do. As a 
result of the request, how are we going to handle, 
how are we going to be responsive to the request. 

Q Was anyone else present at the meeting? 

A There was somebody else present. It could 
have been Raisa Otero-Cesario, who was his deputy. 

Q I know this is tough. 

A R-a-i-s-a. Next name is O-t-e-r-o, 
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C-e-s-a-r-i-o. She is the deputy — at the time she 
was the Deputy Assistant Inspector General for 
investigations. 

Q She was assistant to Cottos; is that 
correct? 

A Yes. 

Q You said you discussed who would conduct 
the investigation or who might possibly conduct the 
investigation. 

A Yes. 

Q Who did you discuss as possible - 

A Mr. Cottos, he was almost ready to 
volunteer himself because of the level of individuals 
who were involved. He thought about the possibility 
of doing the interviews himself. 

Q What was your reaction to that? 

A Well, you know, here again, we are just 
kind of throwing out ideas. Of course, l didn’t 
particularly care for that idea because then who 
would -- I mean, I would much prefer having him 
supervise the actual investigation as opposed to 
being out there conducting the investigation. 
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Q He suggested doing the hands-on 
investigative work? 

A That’s just his nature, to jump right in. 

He is a professional investigator. That has been his 
career. He immediately saw himself as being an 
active member of the investigative team. 

Q Did you have any subsequent meetings 
regarding Congressman Wolfs — specifically 
Congressman Wolfs request? 

A No. Because what happened right after 
that, the independent counsel, Robert Fiske, 
requested that, since this whole issue was within the 
purview of his investigation, suggested that any 
other investigations — 1 can’t think of the word — 
that any other investigations not proceed. 

Q And how was this communicated to you? 

A 1 think originally it was communicated to 
me by phone. I think I heard it possibly from Jim 
Cottos. It happened over the weekend. When we came 
the work on Monday — and it may have even appeared 
in the paper; I’m not sure. 

But we were aware of the fact that -- 
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Q That happened the weekend following 
March 4th? 

A That was that very same weekend, right, 
because Monday, we were aware that we were not going 
to proceed with our investigation, that the 
independent counsel asked us not the proceed. 

Q Is it your recollection you first 
discovered about the independent counsel’s request 
not to proceed from Jim Cottos on the telephone? 

A It was probably a telephone call. 

Q Over the weekend? 

A No. It was that Monday. It was like, 
looking back and reflecting on that weekend, now 
whether or not 1 had seen it in the paper or not, 1 
can recall having the impression that we may not be 
able to proceed with our investigation, that there 
was a good chance that we were going to be asked not 
to. 

Q How did Mr. Cottos find out about 
Mr. Fiske’s request? 

A He found out about it the same way 1 did. 

We got a call, and it looks as though we are not 
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going to proceed with this investigation. 

Q Did Secretary Bentsen also make a request 
that the Inspector General’s office conduct an 
investigation into the contacts? 

A No, not at that point in time. 

Q At any point in time? 

A Yes. 

Q When did that occur? 

A That occurred on -- 1 believe it was June 
30th. It was either June 30th or July 1, when I 
received a letter from Secretary Bentsen asking us to 
assist the Office of Government Ethics. 

Q Did Secretary Bentsen make a request of 
anyone to look into the improper contacts? 

A Yes. 

Q At any time prior to that? 

A Right. He asked the Office of Government 
Ethics to look into the propriety of those contacts. 

Q When did that occur? 

A That occurred at almost the same time that 
Congressman Wolf asked me to proceed with our 
investigation. 
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Q What was the Office of Government Ethics’ 
response to the Secretary’s request? 

A The Office of Government Ethics’s response 
to the Secretary was basically indicating they do not 
conduct investigations, and it was their intention to 
contact the Office of the Inspector General — they 
communicated to the Secretary that they would ask the 
Office of Inspector General at the Treasury 
department and the Office of the Inspector General at 
the Resolution Trust Corporation to assist them by 
conducting an investigation and providing them with 
the information so they could make a determination as 
to whether there was any ethical wrongdoing. 

Q When were you informed that the OGE 
informed the Secretary of that? 

A It was probably within two weeks. We had 
received a call from the Office of Government Ethics 
to have a meeting with them. The Office of 
Government Ethics corresponded to the Secretary, 
basically advising the Secretary of the role they 
would play. And it was their intention to meet with 
us and to discuss with us the opportunity for us to 
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assist them in this effort, and that also they had 
planned to meet with the Inspector General because of 
Altman’s acting position over at the Resolution Trust 
Corporation, that they were going to ask the 
Inspector General at the Resolution Trust Corporation 
to likewise provide an investigation, to conduct an 
investigation and provide the results to them. 

Q What was your reaction to learning that 
information? 

A Well, 1 felt as though that we had a 
responsibility, that that was an appropriate request 
on the part of the Office of Government Ethics, to 
ask that we conduct the investigation. 

0 After the conversation you had with 
Mr. Cottos regarding the abeyance of the 
investigation that Congressman Wolf had requested, 
when was the next conversation or communication you 
had regarding possible investigation of White 
House/Treasury contacts? 

A Probably the meeting that we had with the 
Office of Government Ethics. 

Q When did that occur? 
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A That occurred on March 18th. 

Q For the record, I would like to show you a 
document which was delivered shortly before the 
deposition. I’m going to mark a copy for purposes of 
this deposition, if that’s okay with you, 

Mr. Portnoy. I will mark it Exhibit RC-1, just for 
purposes of identification. 

(Exhibit RC-1 identified.) 

MR. O’CALLAGHAN: For your information, the 
exhibits are not appended to the deposition 
transcripts. This is just purely for identification 
purposes, going back over the transcripts so we can 
determine what we were discussing. 

THE WITNESS: Okay. 

BY MR. O’CALLAGHAN: 

Q I’m asking you to take a look at the second 
page of the document, which appears to be a portion 
of a weekly calendar, week ending March 20th. The 
days marked are Thursday, March 17; Friday, March 
18th; and Saturday, March 19th. 

Have you ever seen document RC-1 before? 

A Yes, I have. 
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Q What is RC-1? 

A RC-1 is a copy of a page out of my 
calendar. 

Q There are a lot of black marks on the 
calendar which appear to be redactions; is that 
correct? 

A That’s correct. 

Q Did you perform the redactions on this 
document? 

A No, I did not. 

Q Who performed the redactions on the 
document? 

A I assume that a representative of counsel. 

Q Do you know who did? 

A 1 do not know specifically. 

Q Throughout the whole course of the 
testimony, we are not going to ask for speculation. 

If you don’t know, say you don’t know. There is 
nothing wrong with that. 

A I don’t know. 

Q I would like to direct your attention to 
Friday, March 18th. There is an entry at 1:30, it 
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appears. Could you read to me what is written 
there. 

A It says "ethics meeting here." "Here" 
meaning the Office of Inspector General at Treasury. 

"Jim and Francine, Jane Ley, Stuart Rick." 

Q After looking at RC-1, does that refresh 
your recollection as to when the next time you had 
discussions and communication concerning an 
investigation of Treasury/White House contacts? 

A Yes. That’s when we discussed the 
Treasury/White House issue. 

Q And who are Jim and Francine? 

A Jim is Jim Cottos, the assistant Inspector 
General for investigations. Francine is Francine 
Kemer, counsel to the Inspector General. 

Q The other people listed there? 

A Jane Ley and Stuart Rick are from the 
Office of Government Ethics. 

Q And were they all in attendance at the 
meeting? 

A They were. 

Q Was there anyone else in attendance at that 
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meeting? 

A 1 was. 

Q How long did the meeting last? 

A Oh, roughly an hour, hour and a half. 

Q Were there any notes taken during the 
meeting? 

A I did not take any notes, no. Some people 
may have taken notes, but I did not. 

Q Do you recall seeing anyone taking notes? 

A 1 don’t recall anybody taking notes. 

Q Do you know if the meeting was recorded? 

A No, it was not recorded. 

Q What was discussed at the meeting? 

A Well, initially it was an introduction of 
Jane Ley and Stuart Rick to our office, that they 
were requesting our assistance in the conduct of an 
investigation concerning the White House/Treasury 
contacts. 

Q Had they made a formal request prior to 
this time? 

A Did they make a formal request? 

Q For assistance. 
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1 A If a formal request is a request in 

2 writing, I didn’t see any request in writing. It was 

3 basically a telephone conversation requesting that we 

4 have a meeting. 

5 Q Okay. 

6 A And at the point in time, when we would be 

7 allowed to proceed with the investigation, that we 

8 would conduct the investigation and the Office of 

9 Government Ethics would basically lay out those 

0 provisions of the standards of conduct that would 

1 apply in the situation, and give us at least a list 

2 of questions it thought appropriate that would need 

3 to be asked of the various witnesses. 

4 It basically was an introductory meeting to 

5 talk about some logistics that we needed to look 

6 ahead toward so that we could be on board once we 

7 were given the authorization to proceed with the 

8 investigation. 

9 And then they also indicated that they 

10 would likewise be meeting with the Office of 

\\ Inspector General at Resolution Trust Corporation. 

12 Q Had they met with him previously? 
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1 A I’m not aware that they met with him 

2 previously. But they met with us prior to them going 

3 over to the Resolution Trust Corporation. If there 

4 was a prior meeting, I’m not aware of it. 

5 Q Do you know if there was a conscious effort 

6 to meet with Treasury IG’s office before RTC IG’s 

7 office? 

8 A Not a conscientious effort. 

9 Q Did the people from OGE provide you with 

10 any documents to help frame — 

i 1 A I don’t recollect that any documents were 

12 exchanged at that point in time. 

13 Q I do this too, but if you can wait until 

14 the end of my question, because otherwise the 

15 transcript gets all muddled. 

16 A Oh. I’m sorry. 

17 Q It is perfectly understandable. I do it 

18 all the time. 

19 A Okay. 

20 Q I know you are eager to answer the 

21 questions. 

22 A I thought you had finished the question. 
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I’m sorry. 

Q After the March 18th meeting with the folks 
from OGE, when was the next communication you had 
regarding a possible investigation to be done of 
White House/Treasury contacts? 

A Are you talking about the next meeting with 
the OGE or anybody? 

Q Any meeting, any communication that you 
recall. 

A There were some communications between our 
office and representatives from the General Counsel’s 
office. 

Q What were those communications? 

A Because of the hearings, and the Secretary 
was going to have to testify at the hearings — 

Q Just for clarification, and I will do this 
from time to time, if you could identify what 
hearings you are referring to. 

A The hearings that were scheduled on the 
Whitewater/White House/Treasury contacts. Do you 
want to know which committees? 

Q It would be helpful. 
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A The House Banking Committee and the Senate 
Banking Committee were both scheduling hearings in 
which the Secretary was going to have to testify. 

Q When were you first made aware that they 
were going to be called to testify for those 
hearings? 

A I don’t know the date. 

Q Was it in March, or was it after? 

A It was probably after March. I’m not aware 
that those dates had been established in March. 1 
think it was subsequent to that. 

Q If you can think of when you first heard of 
it any time during the course of the deposition, just 
let me know. 

A Okay. 

Q So, the outstanding question — 

A Well — go ahead. 

Q I’m trying to remember what I just asked 

you. 

A About meetings. 

Q Correct. After the March 18th meeting, 
what was the next communication you had? 
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A Well, there were meetings between 
representatives from our office, and I would have 
been included in some of those between individuals 
who were responsible for preparing the Secretary for 
the hearings, which is kind of a normal thing 
whenever the Secretary is going to be required to 
testify, and then our office in terms of logistics 
surrounding our receipt of documents, us conducting 
our interviews, when did we think we would complete 
those interviews. 

It was just kind of — the discussion 
centered around the logistics of what we had to do 
and the logistics of what lawyers and General Counsel 
had to do. 

Q This is all in anticipation of conducting 
an investigation? 

A That’s right, right. 

Q Who in General Counsel’s office or — let 
me strike that. 

You said you were in contact with people 
who prepared the Secretary for the hearings. 

A Right. 
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Q Who were the people who did that? 

A That would have been individuals working in 
Ken Schmalzbach’s office. Now you are going to ask 
me to spell Schmalzbach. S-m-a-l-t-z-b-a-c-h. 

MR. PORTNOY: For the record, 
S-c-h-m-a-l-z-b-a-c-h. 

BY MR. O’CALLAGHAN: 

Q Who is Mr. Schmalzbach? What is his 
position? 

A He is the Assistant General Counsel for 
Administration. And also Steve McHale, who was his 
deputy. 

Q What did are Mr. Schmalzbach’s 
responsibilities? To be more specific, what were his 
responsibilities at that time? 

A I think his office was tasked with the 
responsibility of preparing the Secretary for the 
hearings and possibly even for other witnesses that 
would have had to appear. 

Q And how about Mr. McHale? 

A Well, 1 think that his responsibilities 
were similar. It was that office that had that 
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responsibility. 

Q But did Mr. McHale -- did he perform 
research? Was he involved in policy? 

A Well, 1 think that -- if you are talking 
about policy of the office, well, sure, he probably 
does have responsibility for policy within that 
particular office. I think that from the standpoint 
of this investigation, I’m sure he was conducting 
research as part of his responsibility to the 
Secretary. They could probably give you a better 
idea in terms of what their respective role was. 

Q Okay. It is always good to get everyone’s 
perception. 

A Right. 

Q Did they have — 

A One other thing. They were also our 
liaison in terms of getting Treasury documents, too. 

Q You anticipated my next question. With 
regard to the investigation that you were going to 
conduct into White House/Treasury conducts? 

A Yes. 

Q Anyone else who worked for Mr. Schmalzbach 
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who you had contact with? 

A Not that I can recollect. It seems those 
were the two players, the two individuals within that 
office that we had dealings with. 

Q During the time period March through August 
of 1994, did you have any contacts with anyone else 
in the Office of General Counsel with regard to the 
investigation, either to help coordinate efforts or 
for any other reason? 

A I know, in going through my materials, 
there was an E-mail message in which Francine Kemer 
had contact with Robert McNamara. 

Q Who is Mr. McNamara? 

A He is the Assistant General Counsel for 
Enforcement. 

Q What was the nature of that contact? 

A I don’t know. 1 was not involved in that 
meeting. The E-mail said that Mr. McNamara and 
Mr. Schmalzbach spoke to Ms. Kerner, and again based 
on my recollection of the E-mail message, it got 
into, again, some of the logistics surrounding our 
investigation and their roles. 
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Q When did that occur? 

A 1 think that was probably in June 
sometime. 

Q Had your investigation begun at that point? 

A No, it had not. A lot of these meetings 
were just in anticipation that at some point we were 
going for be asked -- at some point in time we were 
going to begin the investigation, and we knew that 
the time frame in which to conduct the investigation 
was going to be rather short. 

Q Why is that? Or why was that? 

A Because the Secretary was interested in 
having these actions completed by the time the 
hearings came about. 

So, we knew we were dealing within a short 
time frame, and so to the extent that we could work 
out logistics concerning the investigation prior to 
the actual start of the investigation, we felt as 
though it would put us in a better position then to 
proceed as opposed to kind of working out the 
logistics after you got the authorization to proceed 
with the investigation. 
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Q How did you become aware that the Secretary 
wanted the investigation to be concluded before the 
hearings? 

A The Secretary sent me a letter. I think it 
was dated June 30th or July 1st. It was right after 
we received the go-ahead from the independent 
counsel. The Secretary sent me a letter in which he 
asked that we aid the Office of Government Ethics in 
his request of the Office of Government Ethics and 
that he would appreciate it if we could complete our 
work prior to the start of the Congressional 
hearings. 

Q After the March 18 meeting, you said you 
had communications with Office of General Counsel in 
anticipation of getting ready for the logistics of 
conducting the investigation. 

A Yes. 

Q Do you recall exactly when those 
communications took place? 

A It seemed to me that they were during the 
month of June. There may have been a meeting or two 
in May. 
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Q Anyone on your staff have any meetings 
during May with regard to this investigation or 
potential investigation? 

A No, not among themselves. 

Q With anyone else? 

A No. There were discussions, informal 

discussions that centered around, you know, when are 
we going to hear, when are we going to get the 
authority to proceed. We had heard that the White 
House was already given the authority to review 
documents. We had not received the authority to 
review documents. 

We were concerned that, in some respects, 
that we were dealing with a very short time frame and 
there was going to be a lot of work that had to be 
accomplished. 

Prior to that, we also had another meeting 
with the Office of Government Ethics too, and that 
was in June, in which they gave us more specificity 
as it applied to what we needed to address. 

Q I’m going to show you a document now which 
is going to help for purposes of refreshing your 
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recollection and ask you for your comments on it. It 
is a two-page document, Bates stamped 330 to 331. It 
is an interoffice memorandum dated 13 May 1994, 4:34 
p.m. It is from Francine Kemer. Department says 
’’Counsel." It is to James Cottos and Raisa Cesario, 
and there is a cc to Robert Cesca. The topic, the 
subject is "Discussion on Whitewater." 

(Exhibit 330 through 331 identified.) 

BY MR. O’CALLAGHAN: 

Q 1 would like you to take a look at that. 

Take a moment to review it. Then I’m just 
going to ask you a couple questions. 

(Witness examined the document.) 

Have you had a chance to review Bates 
stamps 330 and 331? 

A Yes. 

Q First of all, have you ever seen 330 and 
331 before? 

A Yes, I have. 

Q When did you see it? 

A 1 saw it when it was sent from Francine 
Kemer. And then I looked at it as a part of my file 
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in preparation for this particular session, 
deposition. 

Q Does this help refresh your recollection 
whether you had any meetings in May regarding issues 
connected to possible investigation of White 
House/Treasury contacts? 

A Well, you know, if I hadn’t had this and 
you asked me the question as to whether or not I knew 
of a meeting that occurred in May, I probably 
wouldn’t have a recollection of that meeting. 

Q But does it refresh your recollection now 
that you see it? 

A Well, the only thing that - just looking 
at the E-mail message itself, that’s the only thing 
that, I’m assuming that these are the items that were 
discussed at that meeting. In terms of any other 
discussions that transpired at that meeting, I don’t 
have a recollection of what those other items might 
be. 

Q That’s fine. I am just inquiring whether 
you recalled the meeting in May with the people 

identified. 
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A I’m not certain those were the ones who 
called the meeting. It could have been a meeting 
called by the other two individuals, Ken Schmalzbach 
and Dennis Foreman. 

Q Did you have a meeting in May with Ken 
Schmalzbach and Dennis Foreman? 

A Apparently, yes. 

Q Who is Dennis Foreman? 

A The Deputy General Counsel. 

Q At the time? 

A At the time. 

Q What were his responsibilities and duties 

at that time? 

A Well, his duties and responsibilities as it 
applies to being the Deputy General Counsel? 

Q Correct. Who is his boss? 

A His boss is the General Counsel, who was 
Jean Hanson. 

Q Who reported to Foreman? 

A Ken Schmalzbach. 

Q Anyone else? 

A All the Assistant General Counsels within 
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the Office of the General Counsel reported to the 
General Counsel’s office. 

Q I would like to direct your attention to 
the fourth paragraph, which is numbered 3, which 
reads "Barring unforeseen obstacles, Bob agreed that 
OIG could have a report on the three meetings at the 
White House concluded within three to four weeks of 
Fiske giving us the okay to proceed." 

Do you recall that being discussed? 

A I have a recollection that we discussed 
that. 

Q Do you recall — does "Bob” refer to you in 
that paragraph? 

A That’s correct. 

Q Do you recall how you determined that you 
thought a report could be done within three to four 
weeks? 

A Had we made that determination? 

Q Correct. 

A We had within the office. We felt as 
though that we could complete our investigation 
within that period of time. Of course, assuming that 
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all the pieces fell into place. 

Q And there is a reference to OIG could have 
a report on the three meetings at the White House. 

What does that refer to? 

A Those are the three meetings that had been 
publicized that had occurred between the Treasury 
people and the White House people. 

Q Was your calculation about completing an 
investigation within three to four weeks based on an 
understanding there were three meetings? 

A It was based on our understanding of the 
three meetings and then also what we might have to do 
to satisfy the needs of the Office of Government 
Ethics. 

Q 1 would like to direct your attention to 
the second page. 

A Uh-huh. 

Q And item 8 reads "Dennis wants to talk with 
Jean Hanson’s private attorneys who asked him not to 
agree that the OIG interview needed to come first." 

What does that refer to? 

A I really don’t know. 
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1 Q Do you recall that? 

2 A No. 

3 Q Looking at 330 and 331, does this help 

4 refresh your recollection as to whether there were 

5 any meetings earlier in May and April that might have 

6 taken place regarding possible investigation into 

7 White House/Treasury contacts? 

8 A No, it does not. 

9 Q After reviewing 330 and 331, do you recall 

10 whether there were any meetings later in May 

1 1 regarding the subject that either you or anyone on 

12 your staff attended? 

13 A Not that I can — not that I recollect. 

14 During May? 

15 Q Correct. 

16 A Not that I recollect. 

17 Q Any communications of any kind? 

8 A Well, I’m sure that there were 

9 communications. Drawing the distinction between 

10 formal communications where we sat down and had 
1 11 official meetings as opposed to have we heard 

12 anything, what’s going on. We knew that this was an 

1 issue that we were going to have to deal with. So, 

2 there were communications among us within the 

3 office. But, again, it was informal telephone 

4 conversations, or if we were at a meeting, staff 

5 meetings, we might enter into a conversation. 

6 Q Do you have any specific recollection of 

7 the substance of any of those discussions? 

8 A No. At that point it was basically 

9 centered around just conducting the investigation, 

0 and a lot of it, at that point, was dealing with the 

1 logistics of it. 

2 Q Any communication with the people at RTC or 

3 OGE during this time? 

4 A During May, I didn’t have any contacts with 

5 people from — 

6 Q March through the end of May, 1 guess, 

7 other than what you have testified to. 

8 A We may have had discussions with the RTC 

9 because we knew they were going to be a player in the 

0 investigation. But I don’t recollect where we really 

1 got together and sat down up through May. 

2 Q Who was coordinating the efforts to prepare 
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for an investigation during this time period? Once 
again, I’m speaking to March through the end of May 
of 1994? 

A Jim Cottos would probably be the one that 
would have been more heavily involved in terms of 
kind of preparing for the investigation, and also 
Francine Kemer would have probably been working with 
Jim. 

At that point, we really hadn’t heard back 
from the Office of Government Ethics in terms of what 
were the specific issues that they wanted us to deal 
with. 

Q They had given you a general sketch during 
the March 1 8th meeting? 

A That’s right. 

MR. PORTNOY: Off the record. 

(Discussion off the record.) 

MR. O’CALLAGHAN: Let’s go back on the 

record. 

BY MR. O’CALLAGHAN: 

Q 1 would like to show you what has been 
Bates stamped number 521, which appears to be copies 
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of phone messages. There are three of them. 

(Exhibit 521 identified.) 

BY MR. O’CALLAGHAN: 

Q Have you ever seen the message which is on 
the top of the page? 

A Yes. Well, I have seen it because it is 
directed to me. So, I would have seen this message, 
right. 

Q Can you tell me what this message refers 
to? Let me state for the record it says "For Bob. 

Date 6/2. Time” I think "9:56 a.m." 

A 1 don’t know if that is a 9 or a 4. 

9:56 a.m. It is from Jack Adair of 1G, RTC, "re: 

Joint investigation." Do you want me to address — 

Q If you could identify what the call was 
about. 

A I’m sure that the discussion involved our 
joint investigation of the White House/Treasury 
contacts in the Whitewater investigation. And it 
could very well have been a telephone conversation, 
maybe setting up a meeting between our respective 
offices. 
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Q Had you received the go-ahead to initiate 
the investigation at this point? 

A No, we had not. 

Q When did you receive that? 

A We received the go-ahead on June 30th. 

Q So, this was a preliminary get together? 

A That’s correct. 

Q Why don’t you describe it for me. 

A I think that’s probably what the intent of 
what the phone call was, that we should get together 
and work out some of the logistics. At that point, 
that’s what our involvement would have been. Our 
discussions would have centered around working out 
the logistics in terms of how we were going to 
proceed with the investigation. 

Q And there are some initials in the lower 
left-hand comer of that tablet. Do you recognize 
the handwriting there? 

A Yes. 

Q Whose handwriting is that? 

A That’s Kimberly Beverly, who was a 
secretary in the Office of — in our office. 
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Q And does that read KB? 

A That’s right. 

Q You stated earlier that during the time 
period March through — actually, is it right that 
the period March 1994 through June 19 — end of June 
1994 that the people who were coordinating and 
preparing for the investigation were Jim Cottos and 
Francine Kemer? 

A Within our office. 

Q What is Jim Cottos’s background? 

A He is a career criminal investigator. He 
came to our office in November, December 1992. 

Q Where was he before that? 

A Before that he was a criminal investigator 
in the Office of Inspector General at Health and 
Human Services. 

Q Do you know how long he worked there? 

A I don’t know. I don’t know. 

Q How long has he been an investigator? 

A How long had he been an investigator? Over 

20 years. 

Q What is Francine Kemer’s background? 
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A Prior to coming to work for us, she had 
been on, I think, maternity leave. Her previous 
employment prior to coming to us, she worked in the 
Office of Inspector General to Department of 
Commerce. 

Q What was her position there? 

A She worked on — the counsel to the Office 
of Inspector General. Whether she was the counsel or 
she worked on the staff of the counsel, I’m not 
sure. But she worked in an IG office. 

And then prior to that, she was a 
prosecutor in Brooklyn. 

Q And how were Mr. Cottos and Ms. Kemer 
chosen to lead the effort to prepare for the 
investigation? 

A Well, Jim was the head of our Office of 
Investigation. So, it was natural to assign him the 
responsibility for conducting the investigation. 

Ms. Kemer, being counsel to the Inspector General, 
was to provide legal advice and any other assistance 
that was necessary to the conduct of the 

investigation. 
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Q I would like to have you take a look at 
what’s Bates stamped 444, 445 and 446. 

(Exhibit 444 through 446 identified.) 

BY MR. O’CALLAGHAN: 

Q It is a three-page document. It consists 
of a number of handwritten notes. 

A Yes. 

Q Do you recognize the handwriting on Bates 
stamps 444 through 446? 

A I believe it is Jim Cottos’s handwriting. 

Q Have you ever seen this document before? 

A No, I have not. Well, they are his notes 
of our staff meeting. 

Q You had a staff meeting on June 22, 1994? 

A Apparently. 

Q Do you recall there being any discussion at 
that meeting? I would like to direct your attention 
to the middle of the page, under the heading 
"Francine." It is the fifth line down. It appears 
to say "expressed concern over Francine’s reporting 
chain. Memo drafted by Francine to Dennis Foreman." 

A Uh-huh. 
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1 Q Do you recall discussions addressing that 

2 issue? 

3 A I don’t recall us discussing it, but 

4 apparently we did discuss it. 

5 Q Do you recall similar — 

6 A 1 remember that concern being raised, 

7 absolutely. 

8 Q Who raised that concern? 

9 A I’m not sure whether or not Jim raised it, 

10 or maybe even Francine herself may have raised it. I 

1 1 know there was a concern over it. And it may have 

12 been as a result of that concern that we ended up 

13 receiving a letter from the General Counsel basically 

14 establishing a fire wall between Francine and the 

15 General Counsel’s office, stating that, in effect, 

16 for the period of that investigation, Francine would 

17 be basically working for us and I would evaluate her 

18 on her performance during that period, et cetera. 

19 Q Do you know who drafted that fire wall 

20 letter? 

21 A 1 don’t know if it was Francine or if it 

22 was drafted in the Office of the General Counsel. 
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I’m not sure. 

Q You don’t know? 

A I don’t know who drafted the letter. 

Q I would also like to direct your attention 
further down the page. Still under the Francine 
heading after the "call RTC," two-thirds of the way 
down is a little bullet mark or slash that says 
"limiting scope to communications between Treasury 
and the White House." Do you see that? 

A Uh-huh. 

Q It is on page 444. You need to articulate 
your answers, yes or no. 

A What was the question? 

MS. VASSAR: Do you see the — 

THE WITNESS: Yes. 

BY MR. O’CALLAGHAN: 

Q Do you recall any conversations which 
addressed that issue, whether you discussed that at a 
staff meeting? 

A There probably was not extensive discussion 
on it. 

Q Was or was not? 
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A There was not extensive discussion on it. 

1 think what they are referring to is limiting the 
scope of the investigation to communications between 
Treasury and the White House. 

Q Do you recall who first brought the subject 
of limiting the scope to communications between 
Treasury and the White House? 

A Since it is under Francine’s heading here, 
she was probably the one who raised it at the 
meeting. In terms of whether or not there were 
previous discussions regarding the scope of our 
investigation, there probably was some communications 
because, in thinking through the logistics of what we 
had to do, of course, scope became a significant part 
of that. 

MR. PORTNOY: I would like the record to be 

clear. 

MR. O’CALLAGHAN: I think I am going to be 
doing that for you. 

BY MR. O’CALLAGHAN: 

Q With regard to any questions I’m asking 
you, I’m asking for your recollection, not to make 
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speculation as to what the thought is on anything. 

MR. PORTNOY: In that regard, you were 
exactly correct. Could you clarify whether your 
testimony regarding the person who raised this 
subject was Ms. Kemer, could you clarify whether 
that was a recollection or a surmise? 

MR. O’CALLAGHAN: I was intending to follow 
up those questions. 

THE WITNESS: 1 am surmising that since 
this mention is made under a caption that mentions 
Francine’s name, that it was Francine who raised that 
as an issue during the course of this meeting. 

BY MR. O’CALLAGHAN: 

Q The question following that is, do you have 
any recollection that Ms. Kemer ever brought this 
subject up or first — 

A I don’t have that recollection. 

Q Mr. Cesca, do you remember the next 
meeting, when the next meeting was that occurred 
regarding a potential investigation of White 
House/Treasury contacts? 

MS. VASSAR: Could you clarify, between 
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1 whom? 

2 BY MR. O’CALLAGHAN: 

3 Q Anyone in the Office of OIG from Treasury. 

4 A I know that we had a meeting with the 

5 Office of Government Ethics. 

6 Q When did that occur? 

A That occurred in late June, June 23rd, 

8 24th, something like that. 

9 Q What was the substance of the discussions 

10 of that meeting? 

1 1 A The substance of the discussions of that 

12 meeting centered around the specific issues that the 

13 Office of Government Ethics wanted us to pursue, in 

14 which they also gave us some ideas of the line of 

15 questioning they also wanted us to include in the 

16 conduct of our investigation. 

17 I also believe that it was at that meeting 

8 that there was some legal interpretations that they 

9 wanted from the department in terms of the 
■0 authorities that the Secretary may have had in 

■1 designating Altman as the acting director of the 
12 Resolution Trust Corporation and that type of thing. 
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Q Who attended the meeting? 

A I don’t remember everybody who was there. 
I was there. Jim Cottos was probably, or Francine 
would have been there. Jane Ley. I think it was 
Leslie Wilcox who was there and Stuart Rick. 

Q Anyone from the RTC IG’s office? 

A Not that I recollect. 

Q And how long did that meeting last? 

A Probably two hours. 

Q Had you reached any agreement with regard 
to how you were going to conduct the investigation 
with OGE? 

A When you refer to an agreement, 1 think 
that we had a clear understanding — I think we had a 
clear understanding of what our responsibilities were 
going to be. 

0 How would you characterize the relationship 
between OGE and Treasury IG in coordinating this 
effort? 

A I felt there was a sense of cooperation, 
that we were interested in doing the job that they 
felt was necessary in order for them to carry out 
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their responsibility. I think it was a professional 
meeting. It was very cordial. There was discussion 
and some debate in terms of — I don’t even know — 
it was mainly discussion in terms of what we needed 
to do and getting clarifications of what they wanted 
us to do. 

Q Any specific instances where there were 
differences of opinion on what to investigate? 

A Not really, no. 

Q When was the next meeting that occurred? 

A Probably the next meeting that would have 
occurred, because now we are getting close to the end 
of June, and it was June 30th, July 1 when we were 
given the go-ahead to proceed with the 
investigation. And I think that probably the next 
meeting would have been with Jack Adair and his 
staff. 


Q 1 would like to show you some pages from 
your calendar which may help refresh your 
recollection or may not. It is a two-page document, 
Bates stamps 10982, 10983. 

(Exhibit 10982 through 10983 identified.) 


BY MR. O’CALLAGHAN: 

Q It is a copied portion of the daily 
calendar. The official title is "United States 
Government appointment book 1994." It is for the 
period the week beginning June 27th, and it is 
Monday, June 27th; Tuesday, June 28th; and Wednesday, 
June 29th. 

Have you ever seen those two pages before? 

A Yes. 

Q What is 10982 and 83? 

A 10983 is a copy taken from my daily 
calendar. It is a copy of a sheet taken from my 
daily calendar. 

Q There appear to be redactions that were 
taken off the second page of 10983. Did you make 
those redactions? 

A No, 1 did not. 

Q Do you know who did make those redactions? 

A No, 1 do not. 

Q There is an entry on Tuesday, June 28th at 
3:30. Could you read that to me? 

A Yes. It indicates a meeting between me, 
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Jim Cottos and Francine Kerner. 

Q And there is a room number there. 

A Room number 2412, which is the office 
number of the Office of Inspector General. 

Q Did this meeting occur before the meeting 
you had with the RTC people, or did it include the 
RTC people? 

A I don’t believe it included the RTC 
people. Otherwise, their names would have been 
mentioned here. 

Q Is that your handwriting? 

A No, it is not. 

Q Whose handwriting is that? 

A It is probably the handwriting of — I’m 
trying to think of the secretary. Brenda Payne. 

Q What does this entry refer to? 

A It refers to a meeting that I had with Jim 
Cottos and Francine Kerner. I don’t recollect what 
the subject matter of that meeting was. 

Q Do you recall if you had any meetings in 
late June with Mr. Cottos and Ms. Kerner regarding 
preparation for the investigation? 
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A Probably. Whether or not this was that 
specific meeting, because there were other things 
going on in the office, too. By virtue of the fact 
that there was nothing indicated here as to the 
purpose of the meeting, it could have been an issue 
other than the White House contacts. 

Q You don’t recall the substance? 

A I don’t recall, no. 

Q I would like to show you a document Bates 
stamped 389. 

(Exhibit 389 identified.) 

BY MR. O’CALLAGHAN: 

Q 389 is a one-page document. It is a 
letter, a memorandum on Department of Treasury 
letterhead. It has a date stamp on it of June 27, 

1994. It is a memorandum for Jean Hanson from Robert 
Cesca. The subject is "provision of legal advice and 
services to OIG." 

Have you seen the document 389 before? 

A Yes, I have. 

Q When did you first see that? 

A When I signed it. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


1024 


93 

Q Is document 389 a document you referred to 
earlier in your testimony? 

A Yes, it is. 

Q What is document 389? 

A Document 389 is a memorandum to Jean 
Hanson, General Counsel, from me concerning 
Ms. Kerner’s position as the counsel to the Inspector 
General and the conditions under which Ms. Kemer 
would function during the period of the 
investigation. 

The nature of the memorandum is to 
establish a fire wall between the Office of — 
between Francine Kemer and the Office of General 
Counsel. 

Q Why was this memorandum written? 

A The purpose of the memorandum was to 
indicate, to establish this fire wall. But because 
of the relationship that exists with counsel to the 
IG and the General Counsel, we thought it necessary 
that the counsel to the Inspector General function 
totally independent from the Office of General 
Counsel. 
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Q Were there any events that particularly 
spurred the creation of this document? My question 
is why the timing, why was it created at this time? 

A It was created at this time because 
Ms. Hanson was the subject of the investigation. So, 
to create a total separation from Ms. Hanson and 
Ms. Kemer, we felt that it was necessary to 
establish the ground rules under which Ms. Kemer 
would be functioning during the course of the 
investigation. 

Q Was there ever any thought of not including 
Ms. Kemer in the investigation? 

A Yes, there was. 

Q What were the discussions that occurred 
concerning that? 

A Well, the proposal was given to me, and 
having thought through the proposal, I decided that 
it would be appropriate for Ms. Kemer to continue to 
provide legal services to the Office of Inspector 
General. 

In going through that deliberation, 1 
considered the fact that Francine Kemer had been 
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1 hired by the former Inspector General, that Francine 

2 Kemer had previously worked in an Office of 

3 Inspector General, had never been directly an 

4 employee of the Office of General Counsel, that 

5 she — 

6 MS. VASSAR: At what time? When you state 

7 she was never an employee of the Office of General 

8 Counsel, at what time? 

9 THE WITNESS: She was not hired by the 

10 Office of Inspector General from the staff of the 

1 1 Office of General Counsel. 

12 She had a complete appreciation of the 

13 independent stature, the significance of the 

14 independent stature of the Office of Inspector 

15 General. 

16 I had worked very closely with her for the 

17 entire time that she was employed by the Office of 

18 Inspector General, and that had been, oh, I guess 

19 since 1991, maybe early 1992. 

20 There was never any doubt in my mind that 

21 she ever put the Office of Inspector General in a 

22 compromising position, that she was a good advocate, 
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1 was a very effective advocate for the office. I had 

2 a lot of trust in her. 

3 BY MR. O’CALLAGHAN: 

4 Q Who presented a proposal to you that she 

5 might not be appropriate to continue in her position? 

6 A I’m not certain who proposed it. I could 

7 speculate that it could have been Mr. Cottos, or it 

8 could have been Ms. Kemer herself. 

9 MS. VASSAR: You don’t need to speculate. 

10 THE WITNESS: Okay. 

1 1 BY MR. O’CALLAGHAN: 

12 Q Did the proposal come out of the Office of 

13 Inspector General? 

14 A I don’t know. 

15 Q Did it come out of the Office of General 

16 Counsel? 

17 A If you see Francine Kemer as coming from 

18 the Office of General Counsel, then it could have 

19 been her. 

20 Q But you don’t know? 

21 A I don’t know. 

|22 Q Who drafted this memorandum? Who is the 
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author? 

A Francine Kemer. 

Q And how did she come to draft this? 

A Since she was our counsel, I think she was 
in the best position to draft this kind of a letter. 

She drafted it, I reviewed it. 

Q Did anyone give her direction on what to 
include in the memo? 

A No. 

Q Did she consult with you before writing the 
memo? 

A Yes. 

Q And what was the nature of the 
consultation? 

A The nature of the consultation was, 
generally speaking, what the memorandum would 
include. 

Q You said the purpose of this memorandum was 
to create a fire wall between the Office of General 
Counsel and Inspector General with regard to Jean 
Hanson’s activities; is that correct? 

A Yes. 
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Q Were you satisfied at the time that the 
memo was written and you signed it that that was 
being done? 

A Yes. 

Q Today, are you satisfied that that was 
done? 

A Yes. 

Q Do you have any reason to believe that 
there wasn’t a fire wall between the Office of 
General Counsel and Inspector General between March 
1994 and August of 1994 with regard to Jean Hanson’s 
activities? 

A Can you repeat that, please. 

Q Sure. You previously stated that you were 
satisfied at the time that this sufficiently created 
a fire wall between the two offices. The question 
now is today, do you see still believe that an 
effective fire wall was erected between the two 
offices? 

A Yes. 

Q Did anyone else contribute to the drafting 
of 389? 
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A Not to my knowledge. 

MR. PORTNOY: Off the record. 

(Discussion off the record.) 

(Whereupon, at 12:35 p.m., the deposition 
was recessed, to be reconvened at 1:25 p.m. this same 
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AFTERNOON SESSION (1:25 p.m.) 

Whereupon, 

ROBERT P. CESCA 

resumed the stand and, having been previously duly 
sworn, was examined and testified further as follows: 

MR. O’CALLAGHAN: Back on the record. 

EXAMINATION (Continued) 

BY MR. O’CALLAGHAN: 

Q Mr. Cesca, do you remember before we last 
went off the record 1 asked you to look at your 
calendar, the date June 28, and there was a meeting 
noted there and you didn’t recall — 

A What the purpose of the meeting was. 

Q Right. After June 28, did you have any 
meetings or communications regarding potential 
investigation of Treasury/White House contacts? 

A After June 28th? 

Q Correct. 

A Going into July? 

Q Yes. 

A Yes. 

Q When was the next meeting after June 28th? 
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A I don’t remember specifically when that 
meeting occurred, but I believe, according to my 
calendar, I believe it was a meeting with the RTC 1G 
and his staff. 

Q I would like to show you a document Bates 
stamped 495 through 500. 

(Exhibit 495 through 500 identified.) 

BY MR. O’CALLAGHAN: 

Q Have you seen this document before? 

A Yes. 

Q What is this document? 

A This is a page taken from my daily 
calendar. 

0 Is it a page or a series of pages? 

A It is a series of pages. 

Q Just for the record, I will state it has a 
cover sheet which states "United States Government 
appointment book 1994." The first entry begins with 
the days Thursday, June 30th through July 2nd. And 
then the next installment is Monday, July 4th through 
Wednesday, July 6th and Monday, July 1 1th through 
Wednesday, July 13th. 
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Actually, let’s go off the record. 

(Discussion off the record.) 

MR. O’CALLAGHAN: Back on the record. 

BY MR. O’CALLAGHAN: 

Q Again, I’m asking you to look at copies of 
a portions of an appointment book, a weekly calendar 
Bates stamped 495, 496, 497, 498 and 500. You say 
this is portions of your calendar? 

A That’s correct. 

Q Referring to the first page, the week 
ending July 3rd, on Friday, July 1st, there is a 
notation on the 9:00 time slot. Could you read that 
for me. 

A Yes. ”9:00. Hart Building, room 642. Jim 
and Francine." That’s Jim Cottos and Francine 
Kemer. 

Q What does that refer to? 

A It refers to a meeting that would have 
occurred here at the Hart Building. 

Q Is that your handwriting? 

A No, it is not. 

Q Is that a secretary’s handwriting? 
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A Yes. 

Q It refers to you said a meeting that would 
have occurred in the Hart Building, the Senate Hart 
Building? 

A Right. 

Did that meeting take place? 

Yes, it did. 

Who did that meeting involve? 

That meeting involved Jim Cottos, Francine 
Kemer and myself from the Office of Inspector 
General and members of the Senate investigative team, 
Senate investigating team who were looking into the 
White House/Treasury contacts. 

The names of those individuals are — one 
was Bob Codinha, and I don’t recollect — there were 
two other people, and I think one was Mike Adamson. 
I can’t think of his name. 

Q If you don’t remember ~ 

A I know Bob Codinha was one of the 
individuals. He was the one who did all of the 
talking. 

Q I would like you to turn to the next page 
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of the document. It says "week beginning July 4,” 
and July 5th, there is an entry. 

A Right. 

Q Could you tell me what that refers to. It 
looks like it is 10:00, Tuesday, July 5th. 

A Right. 

MS. VASSAR: Can we first clarify who wrote 
it? 

MR. O’CALLAGHAN: Sure. 

BY MR. O’CALLAGHAN: 

Do you recognize the handwriting there? 

It was probably one of the secretaries. It 
is not my handwriting. The entry? 

Q Correct. 

A It says "RTC," which is Resolution Trust 
Corporation, ’’Jack Adair, Steve Switzer, Clark 
Blight, Patricia Black, Jim Cottos and Francine 
Kemer here." Here meaning the Department of 
Treasury. And there is a phone number, 
"703-908-7857," and under that the name "Marge." 

Q Before I ask you about the notation above, 
the 703-908-7857 number, do you know whose number 
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that is? 

A It is the number for the Office of 
Inspector General at the Resolution Trust 
Corporation. 

Q Who is Marge? 

A Speculation. 

MS. VASSAR: Don’t speculate. 

BY MR. O’CALLAGHAN: 

Q Don’t speculate if you don’t know who that 
is. 

Does that entry refer to a meeting with the 
RTC Inspector General’s office? 

A Yes, it does. 

Q Do you recall attending that meeting? 

A Yes, I do. 

Q Are the names listed on the entry here the 
names of the people that attended the meeting? 

A Yes, they are, with the exception of mine. 

Q And you attended the meeting? 

A Yes, 1 did. 

Q Did anyone else attend the meeting? 

A Not to my recollection. 
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Q Did anyone else participate by telephone? 

A No. 

Q What was the substance of discussions of 
the meeting? 

A The substance of the meeting centered 
around the investigation of the White House/Treasury 
contacts. 

Q Had you been given approval to begin the 
investigation at this point? 

A Yes, we had. 

Q When did you receive that? And who did 
you — 

A June 30th. And when you mention approval, 
a letter came from the independent counsel basically 
stating that we could proceed with the 
investigation. That was followed up by a letter to 
me from Secretary Bentsen in which Secretary Bentsen 
was requesting our assistance to the Office of 
Government Ethics. 

Q Did you receive requests from any other 
government entities in early July to begin the 
investigation? 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


1031 


107 

A No, I did not. 

Q Do you know if any other agencies did? 

A I received a letter from Secretary 
Bentsen. Secretary Bentsen, likewise, sent a letter 
to the acting director of the Resolution Trust 
Corporation asking for their assistance in supporting 
the Office of Government Ethics. 

Q In conducting an investigation? 

A Yes. 

Q And do you recall the specific substance of 
the discussions that occurred on July 5th? 

A I can recall in general terms what we 
discussed, and what we discussed was the logistics 
surrounding the investigation, the making up of the 
teams of investigators, some general discussion in 
terms of who we needed to interview, the time line by 
which we could complete our investigation and issue a 
report. 

Q Did you reach a consensus at that meeting? 

A l believe we did have a consensus, but 
there was also some hesitancy in terms of whether or 
not everything had to kind of come together in order 
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for us to meet the Secretary’s wishes that the 
investigation be completed by the start of the 
hearings. So, there was always some hesitancy in 
terms of can we complete it within that time frame. 

Q Did anyone in particular express concerns 
or was especially hesitant with regard to that? 

A I think there is always — when you 
establish time frames around an investigation, 
investigators will naturally hesitate, because what 1 
have found in my own dealings with investigators, 
that they are very hesitant about establishing time 
frames by which they can complete their investigation 
because they never know where that investigation is 
going to go. 

So, because of the uncertainty in terms of 
what might happen during the course of the 
investigation, they hesitate when it comes to having 
the investigation completed by a certain time frame. 

Simply, they don’t want to be in the position of 
cutting their investigation short to meet that time 
frame. 

But 1 will say this, that I instructed the 
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investigators that 1 expected a professional, 
thorough investigation, even in light of the 
Secretary’s request that we complete this within that 
time frame, that my concern was that we conduct a 
professional, thorough investigation. 

Q Did you express that view orally? 

A Orally. 

Q Did you follow up with a written expression 
of that concern? 

A No, I did not. 

MR. O’CALLAGHAN: Let’s go off the record. 
(Discussion off the record.) 

MR. O’CALLAGHAN: We are back on the 

record. 

BY MR. O’CALLAGHAN: 

Q Mr. Cesca, do you consider yourself to be 
an investigator? 

A No, I do not. 

Q How would you characterize your 
professional standing? 

MS. VASSAR: Could you clarify that? 

MR. O’CALLAGHAN: Yes. 


BY MR. O’CALLAGHAN: 

Q If you were going to classify the type of 
profession that you are a member of, how would you 
characterize it? 

A My professional background, of course, is 
auditing. That’s the discipline under which I 
developed in this type of work. However, in my 
position as a deputy Inspector General, 1 classify 
myself more as a manager/executive as opposed to 
being an auditor. 

So, 1 basically manage the office in terms 
of establishing expectations and making sure the work 
gets done and delegating work and that kind of thing 
and having reporting back. 

Q So you are primarily a manager? 

A That’s correct. 

MS. VASSAR: Let’s clarify the time 

period. 

BY MR. O’CALLAGHAN: 

Q During March through August of 1994. 

A Still a manager. 

Q And that’s where you considered your skills 
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1 to be, as a manager; correct? 

2 A That’s correct. 

3 Q After you received the authority or the 

4 request from Secretary Bentsen to assist the OGE and 

5 to run an investigation into the possible improper 

6 contacts between the White House and Treasury, who 

7 was put in charge of running and coordinating that 

8 investigation? 

9 A Jim Cottos was primarily responsible for 

10 coordinating the investigation. 

1 1 Q And anyone else? 

12 A Well, on the RTC side of it, you had their 

13 assistant Inspector General for investigations who 

14 worked with Jim. 

15 Q Who is that? 

16 A A fellow by the name of Clark Blight. 

17 Q Who were the primary people at the Treasury 

18 Office of Inspector General that were involved in 

19 conducting the investigation? 

20 A The names of the investigators? 

21 Q The investigators, anyone who participated 

22 in conducting the investigation. 

’ U2 

1 A Of course, primarily Jim Cottos was 

2 responsible for the day-to-day operations of the 

3 investigation. The investigators from our office 

4 were Dan O’Rourke and Fred Coco. 

5 And then from the Office of Inspector 

6 General at the Resolution Trust Corporation, you had, 

7 it seems like, Steve Switzer who is the Deputy IG was 

8 involved, and Clark Blight as the Assistant IG for 

9 investigations. Their investigators, 1 only remember 

10 the name of one, and that was Sarah Herlihy. I don’t 

1 1 remember the name of the other investigator. 

12 And then you had the counsels of both, 

13 Patricia Black of the Resolution Trust Corporation 

14 and then Francine Kemer in our office, who were 

15 providing pretty much day-to-day consultation to the 

1 6 investigative teams. 

17 Q Was there anyone in the Office of General 

18 Counsel at Treasury that assisted in gathering 

19 documents and materials for the investigation? 

20 A Well, there was the original, 1 think it 

21 was something like 6000 documents that were 

22 coordinated with Ken Schmalzbach’s office that were 
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provided to our office for review. But the role that 
they played had nothing to do with the conduct of our 
investigation. It was more or less to facilitate 
getting documents and stuff like that. 

Q And how about on the RTC side, do you know 
who handled that? 

A 1 don’t believe that there was anybody 
other than the Office of Inspector General at the 
RTC. I think they functioned alone. 

Q And was there a contact at the White House 
that the investigative team worked with in connection 
with the investigation? 

A There were contacts between Francine Kemer 
and Jane Sherburne. 

Q Who is she? 

A Jane Sherburne was the — I don’t know what 
her title was, but she was working for Lloyd Cutler. 

Q She was in the White House counsel’s 
office? 

A Yes. She was involved in the White House’s 
investigation of this matter. 

Q What is your knowledge of the White House’s 
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investigation of the matter? 

A Well, only that Lloyd Cutler was requested 
by Mack McLarty to conduct a similar investigation. 

Q Did you-all coordinate the efforts of the 
two investigations at all? 

A The things we needed to coordinate were 
basically the scheduling of witnesses and also the 
delivery of documents, White House documents. 

Q Who handled the scheduling of the witnesses 
on both sides? 

A At the White House, that was done between 
Francine Kemer and Jane Sherburne. 

Q How about delivery of documents? 

A 1 think that was handled pretty much the 
same way. 

Q Could you describe the relationship that 
existed in the conduct of the investigation between 
the RTC Inspector General’s office and the Treasury 
Department’s office of Inspector General? 

MS. VASSAR: Was that two questions? 

MR. O’CALLAGHAN: Just the relationship 
between the two Inspector General’s offices in 
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1 conducting the investigation. 

2 THE WITNESS: You mean to say, was it a 

3 hostile relationship or a cordial relationship? 

4 1 think that overall we were each given a 

5 responsibility of working together to satisfy a 

6 certain objective, and I think that, within that, I 

7 think we achieved our objective. 

8 However, in the conduct of the 

9 investigation, as you could expect when you have two 

10 separate offices, you have multiple investigators, 

1 1 two attorneys, you are going to have controversy in 

12 terms of how one views something versus how the other 

1 3 views it. So you are going to have those 

14 differences. 

1 5 What we have always attempted to do was to 

16 resolve what those differences are, and sometimes 

17 maybe even though a party would go ahead and be 

18 satisfied with the final decision or the final 

19 resolution, maybe within themselves they felt as 

20 though that maybe wasn’t appropriate, but they went 

2 1 ahead and did it anyway. 

22 BY MR. O’CALLAGHAN: 

116 

1 Q With regard to — bringing your attention 

2 back to Bates stamp 497, Tuesday, July 5th. Was that 

3 the meeting where you set out the general 

4 responsibilities of both offices? 

5 A Right. 

6 Q Was there ever an understanding that one of 

7 the agencies would be a lead agency of the 

8 investigation? 

9 A I think there was an understanding that we 

10 would be the lead agency since the Secretary came to 

1 1 me, since this was an initiative that was established 

12 by the Secretary of Treasury, that if somebody were 

13 to say well, who is the lead agency, then 1 would say 

14 that we were the lead agency. 

15 But from the standpoint of the conduct of 

16 the investigation, I always felt that Jack Adair and 

17 I were kind of coequals in the conduct of the 

18 investigation, and that’s why memos, transmittal 

19 letters were signed jointly by Jack and me. 

20 Q Were the different Inspector General’s 

21 offices given different responsibilities with regard 

22 to returning the investigation? 
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A No. I don’t think that they were given 
different responsibilities. I think we worked 
jointly in terms of the conduct of all the 
interviews. 

As a matter of fact, the teams of 
investigators were made up of one team was an RTC 
investigator and a Treasury investigator. We had two 
teams made up of investigators from each of our 
offices. 

Q Was there one agency that managed the 
documents that were collected and created during the 
course of the investigation? I’m trying to get a 
sense of the organization. 

A I think basically we probably had that 
responsibility of collecting the documents. But then 
the documents were shared as we needed to with the 
other agency. 1 think it was coordinated basically 
between our office and Treasury. Even a step aside, 
the letter that was sent to Lloyd Cutler, 1 think 
that was dated July 1st, requesting their assistance 
in the conduct of our investigation was signed 
jointly by me and Jack Adair. 
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Q And who contracted for the transcription 
services for the interviews? 

A We did. 

Q Was there a specific reason why Treasury 
entered into a contract for the transcription 
services? 

A I don’t think that there was a specific 
reason on why we contracted for the services. It was 
a service that we had agreed to, and probably at this 
meeting, that was essential if we were to complete 
this investigation within the time frame. 

Q Did one agency pay for the transcription 
services or were the costs shared? 

A If we contracted for the services, then we 
paid for the services. I think we paid for the 
services. 

Q Did you contract for the services, just to 
be clear? I don’t know if you answered that 
definitively. 

A I will say I’m not sure. If speculation is 
not what we want here, then I will say that I’m not 


sure. 
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Q I wanted to make sure that was clear, 
because nobody wants speculation on the record. 

After the transcripts were completed of the 
interviews, where were they delivered? 

A The reason I hesitate is I was trying to 
determine whether we got multiple copies in which one 
copy would have been given to our investigators and 
another copy would have been given to Francine 
Kemer. But I know at some point that Francine 
Kemer would review those transcripts, and I know 
that she had them in her office. But I’m also aware 
of the fact that Jim Cottos had transcripts in his 
office. Now, whether one was a copy of the other or 
we had multiple copies delivered I’m not sure. 

Q Did any one person in the investigation 
have control over the original copies of the 
transcripts that were sent over from the 
transcription services? 

A I don’t know if that control was exercised 
in our counsel’s office or in our investigative 
office. 

Q Did RTC receive transcripts from the 
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transcription services? 

A I don’t know the answer to that. 

Q Were you ever told who the transcripts were 
sent to by the transcription services? 

A Who were they first sent to? 

Q After the depositions were done and the 
transcripts were completed, the transcripts were 
delivered to somebody. 

A I don’t know the answer to that. I 
remember the transcripts showing up, and I know they 
were available. But in terms of whether or not they 
went to the office of investigations first or the 
office of Francine Kemer, I’m not sure what took 
place first. 

Q Do you know whether there was a big time 
gap between when either one of the offices would 
receive the transcripts or if they received them in 
relatively — 

A There was no time gaps. We did not have 
the luxury of time gaps. As soon as the transcripts 
were available, reviews of those transcripts took 
place. It was a very dynamic process. 
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Q Where did Mr. Cottos keep copies of 
transcripts that he had? 

A Pm sure he would have kept them over in 
his office. 

MS. VASSAR: Do you know? 

THE WITNESS: No, 1 do not. 

BY MR. O’CALLAGHAN: 

Q Does he have a safe in his office? 

A He does have a safe. 

Q Did you ever see copies of transcripts in 
his safe? 

A No, I did not. 

Q Where did Ms. Kerner keep copies of 
transcripts that she received? 

A She kept them in her office. 

Q Do you know where she kept them in her 
office? 

A She had a safe also in her offices. It is 
a locked office. It is locked at night. 

Q Did you have occasion to see transcripts in 
Ms. Kemer’s office? 

A Yes, I did. 
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Q Did you notice where she typically stored 
the transcripts? 

A Well, when she was there in the office 
during the day, they were on her desk. And then 
after she would leave the office -- I never was in 
her office after she left the office, so I really 
don’t know specifically what she did with them after 
she left the office. 

Q Did you have any document control policies 
in place during this investigation? 

A We did not have a written document control 
policy. 

Q Did you have an unwritten policy? 

A 1 think that it is a policy that we would 
have followed in the conduct of any investigation. 

Q And what was that policy? 

A Well, that the sensitive information should 
be locked up after the individual leaves the office. 

Q And how about the transmittal of 
confidential information gathered in the course of an 
investigation? 

A The transmittal of information? In terms 
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of how it is communicated? 

Q Distributing it to third parties. 

A I don’t know the vehicle by which we would 
have communicated that. 

MS. VASSAR: Can we clarify what type of 
third party? 

BY MR. O’CALLAGHAN: 

Q Anyone outside of the office of Inspector 
General at Treasury. Let me clarify. That’s a good 
point. 

Transmittal of any confidential information 
gathered during the course of the investigation to 
anyone other than office of Inspector General, 

Resolution Trust Corporation or the Office of 
Government Ethics, the other parties to the 
investigation. 

A In the communication, it had initially 
been — sometimes it would be hand-carried by someone 
directly to the recipient of the information. 

There was no transmittal of information by 
virtue of mail. 

Q I guess my question goes to whether 
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employees of the Office of Inspector General or 
people working with the Office of Inspector General 
at Treasury in association with the investigation, 
whether there was a stated policy regarding the 
appropriateness of disclosing confidential 
information that was gathered during the course of 
the investigation. 

A There is a policy as it applies to the 
gathering of any information relating to an 
investigation, and that is that the information is 
sensitive, and the appropriate security should be 
provided that information. 

So, whether or not that policy was adhered 
to, I don’t know, because 1 wasn’t there off site 
kind of viewing it. I know that the information was, 
for example, on Ms. Kemer’s desk during the day. 

She was there reviewing the information. Now, when 
she left at night, I can’t speak to whether or not 
she secured that information in a locked cabinet, nor 
can I speak for Jim Cottos and his office, whether or 
not he secured that information. 

1 think I remembered maybe seeing somewhere 
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about securing information as if it were kind of in a 
Grand Jury type environment. 

Q 1 would like to show you an exhibit which 
is Bates stamped 006272, 006273. 

(Exhibit 006272 through 006273 
identified.) 

BY MR. O’CALLAGHAN: 

Q It is a two-page document dated July 6, on 
the White House stationery. It is addressed to 
Robert P. Cesca and John J. Adair from Lloyd Cutler. 

Have you seen this Exhibit before? 

A Well, if it was addressed to me, then I 
would have seen it at that time. 

MS. VASSAR: Can he just have an 
opportunity first to look through the whole thing? 

It might help. 

MR. O’CALLAGHAN: Sure. Take a moment to 
review it. 

(Witness examined the document.) 

BY MR. O’CALLAGHAN: 

Q Have you seen document 006272, 73 before? 

A Yes. 
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Q When did you first see it? 

A When it was delivered to our office. 

Q What does the document represent? 

A It represents a letter addressed to me and 
also to John Adair, Inspector General, Resolution 
Trust Corporation. It is a letter signed by Lloyd 
Cutler, counsel to the President, in which they are 
providing copies of documents to our office from the 
White House, and laying out and prescribing some 
guidance in terms of protections that should be 
applied to these documents. 

Q Did you receive those documents, in fact, 
referred to in the letter? 

A Did I personally receive those documents? 

0 The office of Inspector General. 

A Yes, we did. 

Q 1 would like to direct your attention to 
the second full paragraph on the first page. 1 will 
read a portion of it and ask you some questions. It 
reads M as discussed yesterday with Francine Kemer, 
counsel to the Inspector General, department of the 
Treasury and Patricia Black, counsel to the Inspector 
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General, Resolution Trust Corporation, the White 
House is providing these documents pursuant to the 
following agreement: You will make no more than two 
copies of any one of the enclosed documents." 

Did the office of Inspector General comply 
with this portion of the agreement? 

A I don’t remember. 

Q Do you have any reason to believe that they 
did? 

A No, I do not. 

Q Do you have any reason to believe that they 

did? 

A Do I have any reason to believe that they 
did comply? 

Q Correct. 

A I have reason to believe that they did 
comply with that agreement. 

Q The next portion reads "these documents 
(and all copies) will be maintained in a secure 
location (either the Grand Jury room your 
investigators are using or a safe in Ms. Kemer’s 
office at the Department of Treasury) with access 
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limited to members of your investigative team." 

Was this requirement of the agreement 
complied with? 

A To my knowledge, it was. 

Q And then on the top of the next page, it 
reads "you will provide my office with at least two 
days’ advance notice before you show copies of any of 
these documents to anyone other than a member of your 
investigative team or a deposition witness." 

Did the office of Inspector General 
Treasury comply with this part of the agreement? 

A To my knowledge, we complied with that part 
of the agreement. 

MR. PORTNOY: Could we clarify whether that 
means that they didn’t show them or whether they 
called the White House. 

BY MR. O’CALLAGHAN: 

Q The question is did the office of Inspector 
General/Treasury not comply with that aspect of the 
agreement at any time. 

A We did not violate that aspect of the 
agreement. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


1042 


129 

MS. VASSAR: Can we stop just a second? 

MR. O’CALLAGHAN: Let’s go off the record. 

(Discussion off the record.) 

BY MR. O’CALLAGHAN: 

Q Do you want to make a statement? 

A With respect to that. 

Q With respect to what? 

A Provision number 3. 

Q ’’You will provide my office with at least 
two days’ advanced notice provision”? 

A Yes. Our investigative report has a number 
of exhibits, and I don’t know if any of those 
exhibits are copies of documents that we had received 
from the White House. 

Q So, the only area of uncertainty you have 
with whether or not you violated that portion of the 
agreement would pertain to those exhibits that you 
just described? 

A That’s right. 

Q Potential exhibits which you just 
described. 

A Which are attached to our final report of 
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investigation, that’s right. 

Q Because you didn’t give two days’ notice 
regarding any exhibits you put in the report; is that 
correct? 

A That’s correct. 

Q With regard to the three provisions of the 
agreement that were put forth by Mr. Cutler in this 
July 6 letter, did the RTC — did the Treasury 
Inspector General’s office enter into any similar 
agreements with other agencies with regard to 
document production in this investigation? 

A No. 

Q So, would it be fair to say that the 
agreement outlined in this letter is an example of 
one policy that was used by the Treasury IG’s office 
in handling of documents? 

A 1 would say so, yes. 

Q Did you discuss this agreement before this 
letter was transmitted to you? 

A I personally did not. 

Q Did anyone in your office? 

A I don’t know. 
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Q Did anyone at the Resolution Trust 
Corporation Inspector General’s office? 

A According to the letter, there was mention 
in the letter that a discussion took place between 
Francine Kemer and Patricia Black. 

MS. VASSAR: Do you have any personal -- 

THE WITNESS: I have no personal 
knowledge. 

BY MR. O’CALLAGHAN: 

Q Were you ever told the discussion took 
place? 

A I don’t recall being told. 

Q 1 would like to show you what has been 
Bates stamped number 366. It is a one-page document 
that appears to be an E-mail interoffice memorandum, 
dated 18 July 1994, from Francine Kemer to James 
Cottos, cc Raisa Cesario and Robert Cesca and the 
subject is "delivery of transcripts." 

(Exhibit 366 identified.) 

BY MR. O’CALLAGHAN: 

Q Take a moment to review it and 1 will ask 
you some questions about the document. 
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(Witness examined the document.) 

A Okay. 

Q Have you ever seen this exhibit before? 

A Yes, I have. 

Q When did you first see it? 

A Probably shortly after it was produced, 

July 18th, 19th. More than likely July 19th, since 
it was produced at 6:30 that night. 

Q The subject of the message says "subject: 
delivery of transcripts." What does that refer to? 

A That refers to a delivery of transcripts 
that were taken from witnesses that we interviewed 
during the conduct of the investigation. 

Q Does that refer to redacted or unredacted 
transcripts? 

A These were unredacted transcripts. 

Q The first sentence, full paragraph reads 
"in accordance with our discussion earlier today, 1 
permitted the Office of the Assistant General Counsel 
for Administration to copy and retain for their use 
the witness transcripts in my possession." 

The first reference "in accordance with our 
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discussion earlier today," do you recall that 
discussion? 

A No, I do not. 

Q With regard to the "I permitted the Office 
of the Assistant General Counsel for Administration 
to copy and retain for use the witness transcripts in 
my possession," do you remember having a discussion 
about providing transcripts to the Assistant General 
Counsel for Administration in or around July 18th? 

A I do remember discussions relating to the 
providing of transcripts. 

Q And what were the substance of those 
discussions? 

A Well, I think the substance of the 
discussions were basically — they centered around 
the delivery of the transcripts and the use of the 
transcripts by the Assistant General Counsel. 

Q And what were the uses that were discussed? 

A Well, I think that the Office of the 
Assistant General Counsel had a responsibility for 
preparing the Secretary for the testimony and needed 
the information in order to properly prepare the 
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Secretary for testifying. 

Q And what transcripts were being provided? 

This might help out. Was there a limitation on what 
transcripts were sent or were all the transcripts in 
existence sent over? 

A There were transcripts of Treasury 
witnesses or all the transcripts, I’m not sure. 

Q Or even another subset. 

A I’m not sure. 

Q Were these transcripts requested by the 
Office of the Assistant General Counsel for 
Administration? 

A Requested as opposed to volunteered by our 
office? 

Q Correct. 

A Yes, they were requested. 

Q Who requested the transcripts? 

A Ken Schmalzbach. 

Q And who did he make the request to? 

A The request would have come to Francine 
Kemer. 

Q And why would the request be directed to 
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1 Francine Kemer? 

2 A Because Francine was providing liaison 

3 between our office and the Office of the Assistant 

4 General Counsel. 

5 Q Did Ms. Kemer then consult with you 

6 regarding the delivery of transcripts? 

A I don’t specifically remember the 

8 consultation. 

9 Q Do you remember approving providing 

10 transcripts to the Office of the Assistant General 

1 1 Counsel for Administration in this general time 

12 period? 

13 A If we sent the transcripts to the Office of 

14 the Assistant General Counsel, then I would have 

1 5 agreed to that. 

16 Q Who else would have been consulted? 

17 A Probably Jim Cottos. 

18 MS. VASSAR: Are you speculating or do you 

1 9 know? 

20 THE WITNESS: I shouldn’t do that. I don’t 

2 1 know. 

22 BY MR. O’CALLAGHAN: 
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Q You are not sure? 

A No. I don’t know. 

Q Were the transcripts delivered to the 
Office of Assistant General Counsel for 
Administration on July 18th? 

A I don’t know. 

Q Were you ever told that they were outside 
of this E-mail? 

A I don’t remember. 

Q Do you have any reason to believe that they 
weren’t delivered on July 18th? 

A No, 1 don’t have any reason to believe they 
were not. 

Q Were you ever told that they weren’t? 

A No, I was not told. I was not told that 
they were not. 

Q The next paragraph ~ 

MS. VASSAR: Can we clarify one thing? 

MR. O’CALLAGHAN: Sure. 

MS. VASSAR: When you said you knew about 
this and discussed it, did you know about it because 

of the existence of this, or do you recall? By 
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"this" I’m referring to number 366. 

THE WITNESS: What’s hard for me to 
remember is whether or not we discussed this prior to 
the E-mail message, we discussed it after the E-mail 
message. It is possible that this could have been 
dealt with and I would not have discussed it. I 
remember the issue, but whether or not it was 
discussed, when it was discussed, I’m not sure. 

BY MR. O’CALLAGHAN: 

Q The discussions that took place, what were 
the contents of the discussion? What were the issues 
that were raised? 

A Since I don’t remember the specific 
discussion, I really don’t remember the issues that 
were raised. 

Q I was just trying to see if you had a 
general recollection of the discussion, if you had a 
general recollection of any of the issues that were 
raised. If this refreshes your recollection. 

A The Assistant General Counsel had a 
responsibility for preparing the Secretary for 
testimony. In order to do that, it is required that 

138 

he have copies of the transcripts. That would have 
been kind of the general tenor of any discussion I 
would have had concerning that. 

Q Do you know what use these transcripts were 
put to by the Office of Assistant General Counsel for 
Administration? 

A To prepare the secretary for testifying 
before the committees, the Congressional committees. 

Q Were there any other Treasury officials 
that were provided access to witness transcripts on 
July 1 8th? 

A Not to my knowledge, not at that point. 

MS. VASSAR: Can we clarify? Do you mean 
outside of the Office of Inspector General? 

MR. O’CALLAGHAN: I was about to follow 
up. 

BY MR. O’CALLAGHAN: 

Q Do you know if -- the question was intended 
to ask whether any transcripts were delivered to any 
members, any Treasury officials outside of the Office 
of Inspector General. 

A Well, at some point, each of the witnesses 
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1 was given a copy of their own transcripts for 

2 verification purposes. 

3 Q Is that what’s being referenced in this 

4 E-mail or was this a different distribution? 

5 A I don’t think that’s what is being 

6 referenced here. I think that was a different 

7 distribution. 

8 Q These were given to Ken Schmalzbach; is 

9 that correct? 

10 A Right. 

1 1 Q Did Mr. Schmalzbach ever relate to you what 

12 he did with the transcripts after he received them? 

13 A No, he did not. 

14 Q Did anyone ever tell you they were used by 

15 anyone else other than people preparing the Secretary 

16 for his testimony? 

17 A No. 

18 MS. VASSAR: At this particular time? 

19 MR. O’CALLAGHAN: At any time. 

*0 MR. PORTNOY: Off the record. 

-1 (Discussion off the record.) 

-2 THE WITNESS: What was the question again? 
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1 BY MR. O’CALLAGHAN: 

2 Q The question was whether you learned 

3 whether the transcripts that were given to 

4 Mr. Schmalzbach on the 18th of July were used for any 

5 other purpose other than preparing the Secretary for 

6 testimony? 

7 A Not that I’m aware of. 

8 Q Did you have any concerns about providing 

9 Mr. Schmalzbach with copies of the unredacted 

0 transcripts on July 18th? 

1 A Well, I think that there were always some 

2 normal concerns that you might have. 

3 Q What were those? 

4 A Well, the very concerns about what were 

5 they going to be used for, was this the only reason 

6 that he was making a request for these transcripts, 

7 were they going to be secured. It is just the normal 

8 concern that you might have when you release 

9 information to somebody else, and particularly since 

0 we were still in the process of doing an 

1 investigation. 

2 Q And the transcripts included confidential 
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information? 

A They included information. You could 
consider that to be confidential information. 

Q Were any of the transcripts of RTC 
witnesses provided to Mr. Schmalzbach? 

A 1 don’t know. 

0 Was any attempt made to determine what use 
Mr. Schmalzbach intended to use the transcripts 
before they were delivered to him? 

A I’m not sure. 

Q Were any limitations put on the use of the 
transcripts by Mr. Schmalzbach by anyone in your 
office before they were delivered to him? 

A I’m not sure of that. I’m not sure of the 
conversations that transpired between our office and 
Mr. Schmalzbach. 

Q Did you instruct anyone in your office to 
place limitations on use of the transcripts? 

A No, I did not. 

Q Did you consider doing that at any time? 

A No, I did not. 

Q What was your relationship with 
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Mr. Schmalzbach in July of 1994? 

A He was not involved in our investigation, 
and I was not involved in what he had to do, although 
there was — what he had to do in some degree was 
reliant upon what we were doing. Yet, 1 did not get 
involved specifically in terms of what he himself was 
doing in carrying out his responsibility, nor was he 
involved directly with me in terms of me carrying out 
my responsibility. 

Q But your responsibilities involved each 
other? 

A Right. A lot of that was done through 
Francine Kemer. 

Q She acted as liaison? 

A That’s correct. 

Q Did you have any personal opinion of 
Mr. Schmalzbach at the time? 

A Personal opinion? 1 think Ken Schmalzbach 
is a very professional, very effective attorney, and 
I think that he does a very difficult job very well. 

So, my opinion of Mr. Schmalzbach was a man of 
integrity and a man who carried out his 
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responsibilities professionally. 

Q Did you ever have any conflicts with him 
during this time period? 

A No, 1 did not. 

Q Did anyone from your office ever advise 
Mr. Schmalzbach of the confidential nature of the 
information contained in the transcripts? 

A Not that I’m aware of. 

Q To your knowledge, was he aware that the 
transcripts contained confidential information? 

A Not to my knowledge. 

Q Did you ever have a conversation on 
confidentiality with him with regard to the 
transcripts? 

A No, 1 did not. 

0 1 would like to show you what has been 

marked as Exhibit 365. 

(Exhibit 365 identified.) 

BY MR. O’CALLAGHAN: 

Q 365 is a one-page document, an interoffice 
memorandum dated July 18, 1994, 8:33 p.m. from 
Francine Kemer to James Cottos; Raisa Cesario, 
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Robert Cesca cc’d. The subject is McLarty interview, 

White House. Tell me when you have had a chance to 
review it. 

(Witness examined the document.) 

A Okay. 

Q Have you seen Exhibit 365 before? 

A Since I am cc’d on it, I would say that 1 
had seen it. 

Q Do you recall seeing it? 

A 1 don’t recall seeing it at this point. 

But since I’m cc’d on it, I would have seen it at 
that point. 

Q The second paragraph reads "also, Jane 
Sherburne says she would like to see our transcripts 
to see whether there are inconsistencies with White 
House interviews." This says dated July 18th. 

Do you know if transcripts were sent over 
to Jane Sherburne? 

A No, they were not. 

Q Do you recall being alerted to the fact 
that Jane Sherburne wanted to see your transcripts in 
or around July 18th? 
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A The alert I would have gotten would have 
been this memorandum or this E-mail. 

Q Did you have any reaction to it? 

A 1 don’t recall having a reaction to it. 

Q Do you have any reaction to it now? 

A Well, it is hard to say in terms of what my 
reaction is. I understand why Jane Sherburne was 
asking for the transcripts. My reaction to it is 
tempered by what has happened as a result of our 
eventual release of the transcripts. 

At that point in time, we did not release 
the transcripts. I believe there was an exchange of 
information between Jim Cottos and Francine relating 
to that request. 

Q They dealt with that issue? 

A Pardon? 

Q Did they deal with that issue? 

A I believe they did. 

Q Could transcripts have been sent from the 
OIG’s office in Treasury over to the White House 
without your knowledge? 

A Well, that’s a possibility. 
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Q Have you ever learned that transcripts were 
sent over without your knowledge at the time? 

A No. 

Q Have you since, though, learned that 
transcripts were sent over to the White House without 
your knowledge? 

A No. 

Q I have an exhibit marked 035 through 038. 

I would like you to take a look at that. 

(Exhibit 035 through 038 identified.) 

BY MR. O’CALLAGHAN: 

Q Let me know when you have had a chance to 
review it. I’m just going to ask you some very 
general questions about it. 

A Do you want me to review the whole thing? 

Q I will ask you a question about it. Take a 
look generally at every page and 1 will ask you a 
question about it. If you need to review it further, 
let me know. 

(Witness examined the document.) 

I will describe the document while you are 
reviewing it. It is a four-page document, 035 
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through 038. It has, I believe, a fax line across 
the front which states July 21, ’94 from Kinko’s 
Copies, is what it says. The line on it is 
301-654-0987. The beginning of the document has a 
"Bob/Jim" title on it. It looks like a number of 
edits with different headings, problem, statement, 
problem, statement. 

Have you ever seen this document before? 

A I don’t remember. 

Q Did you ever receive a document that was in 
this format in late July of 1994? 

A I could very well have, Mike. I don’t 
remember, though. 

Q Do you recognize the phone number on the 
top of the page 301-654-0987? 

A No, I don’t. Again, I can speculate. 

Q I would like to show you Exhibit 414. 

(Exhibit 414 identified.) 

BY MR. O’CALLAGHAN: 

Q It is a one-page document dated July 22, 

1994. It is addressed to Mr. Stephen D. Potts, 
signed jointly by John J. Adair and Robert Cesca. 
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Have you seen that document before? 

A Yes, I have. 

Q When did you first see it? 

A When it was given to me for signature. 

Q Did you participate in the drafting of this 
letter? 

A No, I did not. 

Q Who wrote the letter? 

A I don’t remember who specifically wrote 
it. 

Q Do you agree with the statements made in 
the letter? 

A Yes, I do. 

Q Did you agree with them at the time? 

A Yes, I did. 

Q Was it your understanding that — reading 
from the letter now — "on March 3, 1994, Lloyd 
Bentsen, Secretary of the Treasury requested the 
Office of Government Ethics (OGE) to conduct an 
investigation to determine the ethical propriety of 
contacts made between officials of Resolution Trust 
Corporation (RTC), the Treasury Department, and the 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


1052 


149 

White House with respect to RTC’s work on Madison 
Guaranty Savings & Loan Association." 

I would like to have you take a look at 
what has been marked as Exhibit 457. You can put it 
next to that one. It is another one-page document. 

It is a handwritten document. 

(Exhibit 457 identified.) 

BY MR. O’CALLAGHAN: 

Q It is entitled "Potts letter script." It 
appears to be a draft of a previous document, which 
was 414. 

Do you recognize the writing on that? 

A It looks like Jim Cottos’s writing. 

Q Does this refresh your recollection as to 
whether Jim Cottos wrote the draft of the letter? 

A Only to the extent that this looks like his 
handwriting. 

Q But it doesn’t independently refresh your 
recollection? 

A No. 

Q I would like to draw your — were you ever 
shown draft copies of the letter or just the final? 
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A I don’t remember if 1 was shown a draft of 
it. 

Q I would like to direct your attention to 
the bottom of the page where it reads "your opinion 
regarding any impropriety should be sent directly to 
Secretary Bentsen. The report includes unredacted 
exhibits containing nonpublic information. Therefore 
the exhibits should not be released." Unfortunately 
then there is a cutoff in the copy that we received 
in the document production. 

Do you recall seeing a section like this in 

a draft? 

A No, 1 don’t. 

Q Take a look at Exhibit 529. 

(Exhibit 529 identified.) 

BY MR. O’CALLAGHAN: 

Q It is a phone message pad. The top message 
says "Bob 1 1:20 a.m. Jack Adair." Have you seen that 
before? 

A Well, yes, since it is a message from me, 
then I would have seen it then. 

Q Do you know what phone call that is 
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1 referring to? 

2 A Well, since it is right at the time that we 

3 would have issued our draft report, then I would 

4 imagine that it was in relationship to that. 

5 Q Do you recall the specific telephone 

6 conversation? 

7 A No, I do not. 

8 Q Thanks. That’s fine. 

9 I would like to show you Exhibit 

10 Number 6877. 

1 1 (Exhibit 6877 identified.) 

12 BY MR. O’CALLAGHAN: 

13 Q That is a one-page document on Department 

14 of Treasury stationery dated July 23, 1994 by hand. 

15 It says "Jane Sherburne, Esquire, Office of the White 

16 House counsel." It is signed by Stephen J. McHale. 

17 I would like you to take a moment to review 

18 it. I will direct you specifically to portions of 

19 the letter which I will ask you questions about. 

20 (Witness examined the document.) 

21 A Okay. 

22 Q Have you ever seen Exhibit 6877 before? 
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1 A Yes, I have. 

2 Q When did you first see it? 

3 A I don’t remember specifically the date, but 

4 it would have been subsequent to July 23. 

5 Q Subsequent to? 

6 A Subsequent to July 23. 

7 Q In the document, the first paragraph reads 

8 "enclosed are copies of the transcripts of all but 

9 one of the interviews conducted by the Treasury 

10 Inspector General as part of his investigation into 

1 1 contacts between Treasury and White House officials 

12 concerning Madison Guaranty. We have not yet 

13 received the transcript of the interview of 

14 Mr. McLarty." 

1 5 Are the transcripts that are being referred 

16 to the depositions that were conducted by your office 

17 in connection with the investigation of White 

18 House/Treasury contacts? 

19 A That’s correct. 

20 Q Were you aware that transcripts were being 

21 sent to the White House on July 23rd? 

22 A Yes, I was. 
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Q Were transcripts in fact delivered to the 
White House on July 23rd? 

A Yes, they were. 

Q How did you come to know that transcripts 
were delivered to the White House on July 23rd? 

A Well, I became aware on Saturday, on July 
23rd, that a request had been made from Mr. Cutler 
that he receive copies of our transcripts. 

Q Was it a request for redacted or unredacted 
transcripts? 

A I don’t believe the request stipulated 
whether they would be redacted or unredacted. 

Q Which were provided to the White House? 

A Unredacted. 

Q Who did Mr. Cutler make the request to for 
the transcripts? 

A His request came through the Office of the 
Secretary. 

Q Who at the Office of the Secretary was the 
request made to? 

A I don’t know specifically who. 

Q Did anyone in the Office of the Secretary 

154 

contact you with respect to this request? 

A 1 had a conversation — well, I had heard 
about the request from Francine Kemer. 

Q When did she relate that to you? 

A That was the early afternoon of July 23rd. 

Q And how did she alert you to the request? 

A By telephone. We had a telephone 
conversation in which she mentioned to me that Lloyd 
Cutler had made this request and was asking when we 
entered into discussion in terms of whether or not we 
should comply with the request. 

Q Did she say who Lloyd Cutler made the 
request to? 

A She did not specifically say, but she 
received the — she received notice of the request 
from Steve McHale. 

Q How did Mr. McHale advise her of the 
request? 

A By telephone. 

Q When did that occur? 

A That would have occurred sometime prior to 
1:00 on Saturday. 
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Q Did she relate to you the substance of that 
conversation, or have you since learned of it? 

A No. The only thing I became aware of is 
that Mr. Cutler had made the request. 

Q And what were the substance of your 
discussions with Ms. Kemer regarding this issue? 

A Well, the substance centered around whether 
or not it was appropriate to release the 
transcripts. 

Q How long was that conversation? 

A We were probably on the phone maybe 15, 20 
minutes. 

Q Did you reach any conclusion? 

A Yes. 

Q What was the conclusion? 

A 1 concluded that we not release the 
transcripts. 

Q Did you articulate that conclusion to 
Ms. Kemer? 

A Yes, I did. 

Q And what was your rationale for coming to 
that conclusion? 
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A Well, it wasn’t — the request itself 
wasn’t a request that I had kind of anticipated. 

Q It was not? 

A I did not anticipate that request. 

Although there were discussions previously about 
transcripts, the actual request itself, I didn’t 
anticipate that that was going to happen, but it 
did. My concern centered around the fact that that 
was the essence of what we were investigating. 

Q Is that why you didn’t expect to get the 
request? 

A That’s correct. 

Q Were there any other reasons you didn’t 
expect to get the request? 

A No. 

Q You said there were previous talks about 
transcripts. 

A Early on, there were talks about Jane 
Sherburne wanting to see copies of our transcripts so 
that she could compare our records of transcripts 
with her records of interviews and show any 
inconsistencies that existed. There had been earlier 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


1056 


157 

conversations about transcripts. 

Q Had that been firmly rejected, that 
request? 

A Yes. Whether it was firmly rejected, I’m 
not sure. But no, there was no transmission or 
communication of transcripts at that point in time. 

This was the first time that an official 
request for the transcripts had really come to our 
office. 

Q Had you heard of a request in early July of 
1994 made to anyone at the Department of Treasury? 

A Not that I’m aware of. 

Q Have you ever heard that Mr. Cutler made a 
request to Secretary Bentsen in or around July 5th 
for copies of transcripts? 

A I’m not aware of that request. July 5th? 

Well, at that point there were no transcripts. 

Q As they were made available. 

A I’m not aware that that request had been 
made. 1 was in the aware of that. 

Q You said you came to the conclusion that 
the transcripts should not be released because - 
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A That’s correct. 

Q I don’t want to paraphrase. Your rationale 
was? 

A My rationale centered around, again, was 
that an appropriate release of the information and, 
and the whole issue about communicating that 
information was the same issue that we were 
investigating in terms of contacts between the 
Treasury and the White House. 

Q Did you think it would be inappropriate to 
release the transcripts? 

A At that point in time, 1 did. That’s why I 
decided not to. 

Q Were you concerned regarding just the 
contact or were you concerned about the contents of 
the transcripts? 

A More the contents of the transcripts. I 
won’t say the contents. It was more just the idea of 
giving them the transcripts from our investigation. 

Q You are aware there was confidential 
information contained in the transcripts; correct? 

A I never made the distinction about what was 
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confidential, because later on, after we released the 
transcripts, I learned of some of the information 
that was in the transcripts that RTC viewed as 
confidential even though the information had been 
made public, that they considered that confidential. 

To me, it was kind of a — it was a 
technical aspect to the information that was in those 
transcripts that RTC considered confidential, and it 
wasn’t until after the release of the transcripts 
that 1 became aware of the confidentiality of this 
information. 

Q So, you had not been advised previously 
that there was confidential information? 

A That’s right. 

Q Had you reviewed the transcripts 
previously? 

A Not in total. 

Q What kind of review had you conducted? 

A Just to kind of do a cursory review in 
terms of line of questioning that had been asked and 
also in putting together the final report or in 
putting together the draft report. 
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Q Of the 22nd? 

A On the 22nd, right. 1 was involved in 
discussions with Jim Cottos and Raisa Cesario and 
Francine Kemer and myself. 

As we were going through that process, we 
would look through sections of the transcripts and 
then looked at those sections and related it to the 
actual report of the investigation. 

Q Did Ms. Kemer give you her opinion as to 
whether you should release the transcripts on 
Saturday afternoon? 

A I don’t know if she really opined on it or 
not. When 1 reached the decision not to, she 
agreed. 

Q You said you spoke for 15 or 20 minutes. 

What kind of exchange did you have? 

A I think it was -- we got on the phone. I 
don’t remember if I called her or if she called me. 

We got on the phone and she mentioned that Lloyd 
Cutler had requested copies of the transcripts. 

We may have gotten into some discussions in 
terms of why it was okay and maybe why it wasn’t 
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okay, and what the perceptions would be if we did 
release the transcripts. I guess in the final 
analysis, 1 just felt uncomfortable at that point in 
time without further thinking it through. I felt 
uncomfortable about releasing the transcripts. 

Q Did Ms. Kemer express any opinion as to 
whether she thought you should release it or not? 

A I’m sure that she did, and 1 don’t remember 
what that opinion was. She could very well have said 
yes, but I don’t remember what that opinion would 
be. 

Q Did she communicate to you whether she had 
spoken with anyone else who had expressed an opinion 
with regard to the release of the transcripts? 

A No, she did not. 

Q Let me know if I already asked this. Did 
she let you know what the contents of her discussion 
was with Steve McHale? 

A The only part I can remember is that Steve 
McHale had gotten in touch with her to advise her 
that the request had been made. 

Q Was she at home when he called? 
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A Yes. 

Q Was he at home? 

A No. He was in the office. 

Q Where was he? 

A At main Treasury. 

Q Who called Mr. McHale? 

A That I don’t know. 

Q After you finished your conversation with 
Ms. Kemer early Saturday afternoon, what happened 
then? 

A Well, I spent a good part of the afternoon 
thinking about that request. 

Q Did you consult with anybody? 

A No, 1 did not. I anticipated that I may be 
asked to reconsider that decision. 

Q Yes. 

A 1 went through kind of a mental process 
that I just -- it caught me by surprise, to begin 
with. I really hadn’t thought this thing all the way 
through. So, I rethought the decision and some of 
the factors that I thought about were, one, that we 
in fact had completed our investigation. 
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Q Had a final report been done by OGE? 

A No. A final report had not been performed 
by us. That was an exception to the way we normally 
operate. The way we normally operate, Mike, is when 
we do an investigation, we issue the investigation in 
final form. 

However, because we were doing this piece 
of work for OGE, they were our customer, and in order 
to allow them the opportunity to look at the 
transcripts and in light of our report of 
investigation, I wanted to give them the opportunity 
to say there are pieces of information in the 
transcripts that need to be included in your report. 

The only way I came up with that we could 
avail ourselves of that opportunity is to issue them 
a draft report. If it wasn’t for that fact, we would 
have issued that report in final. 1 felt that we 
could avail of that opportunity. 

A decision was made to issue the report in 
draft form. So, from our standpoint, our 
investigation was completed. We had interviewed 
everybody with the exception of one, we had 
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interviewed everybody. We had sworn statements from 
everybody. So, from that standpoint, nothing could 
be done to the transcripts, or nothing would be 
compromised through the release of these 
transcripts. 

Secondly, I felt that Cutler himself was 
doing his own investigation at the request of 
McLarty, and he could have interviewed the same 
people that we interviewed, and in essence, gotten 
the very same information that we had gotten, all 
right. 

Third, 1 felt as though that, if there was 
a compromise anywhere along the way, that there were 
enough checks and balances in what had already taken 
place to uncover any big discrepancies. By checks 
and balances, I’m talking about the fact that the 
Independent Counsel had conducted their own 
investigation. The Senate was in the process of 
conducting their investigation. We had two Offices 
of Inspector General doing the investigation. The 
Office of Government Ethics had copies of all the 
transcripts. And so they had — they played a role 
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in the investigation, and then there were hearings 
going on both in the House and the Senate. 

So, those are the different things that ran 
through my mind as it applies to whether or not — 
and then there was no — and then in my way of 
thinking, there wasn’t any information that we 
surfaced that hadn’t already been surfaced in the 
media. That’s when we get into the confidentiality. 

Q You mentioned that any compromise that 
might occur. What are you referring to? 

A Say that if we gave the information to 
Mr. Cutler and information was modified. I really 
don’t know. Or he would have communicated the 
information to White House witnesses. 

Q You thought there were enough checks and 
balances with all the investigations that had gone 
on? 

A That’s right. If something had happened, 
that the discrepancy would have surfaced through one 
of these checks and balances, that there would have 
been inconsistencies there that would have surfaced. 

Not only that, but the Office of Government Ethics 
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already had all that information. From the 
standpoint of what their responsibilities were 
regarding the investigation, they had it. 

Q Was there any consideration given to the 
fact that some of the people who were fact witnesses 
of the investigation were White House officials? 

A Well, I was aware of the fact that they 
were White House officials. But I also looked upon 
Lloyd Cutler as having the responsibility to doing 
his own investigation. I almost thought of him in 
the same context that 1 would an Inspector General. 

If the White House had had an Inspector 
General in place, that Inspector General would have 
been asked to conduct the investigation, just like we 
did. That Inspector General would have been an 
employee of the White House or an employee of the 
Treasury Department. If there had been an Inspector 
General, then there wouldn’t be any issue. 

Inspectors General communicate information back and 
forth, just like Jack Adair and 1 did. He is an 1G 
in a separate agency in the Treasury Department. 

Q Did you consider the fact of who 
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Mr. Cutler’s client was at the time? 

A I was well aware of who his client was, as 
well as I was well aware of who my client was. 

That’s why I felt as though that, even in 
consideration of who his client was, then I factored 
in these other checks and balances. 

So, what happened during that day — 

Q This is during the afternoon? 

A This is during the afternoon, as I’m doing 
my various chores. This is an investigation that I 
lived with for that entire time. So, that afternoon 
I rethought that decision in anticipation that I may 
be asked to reconsider the decision. 

Q Did you do that? 

A No. 

Q At any time during the afternoon did you 
change your mind or reach a different conclusion than 
you had earlier in the day, if you can identify a 
time? 

A I don’t think there was any specific time. 

But these were factors now I felt as though if I had 
been given that time to think about the first time as 
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opposed to -- my gut reaction is, in investigations, 
you keep it close to the vest. That’s normally our 
immediate inclination, is not to disclose. You keep 
it all in tight. But then, after thinking that 
through and in terms of what Lloyd Cutler, given what 
he was given the responsibility for and the fact 
that, if he wanted to, he could have interviewed the 
RTC people and come on over and interviewed the 
Treasury people, except that in that 3-1/2-week 
period of time, we were continually trying to work 
out schedules so that we could interview those 
folks. It was tight. 

Q Did he interview any people at the White 
House? 

A 1 think he did. 

Q Do you know how many? 

A No, I do not know who he interviewed. 

Q So, anyway, back to the afternoon of the 
23rd, what happened next with regard to the 
transcripts? 

A I normally go to church on Sunday 
afternoon, 5:00. I got back at 6:00 and I was 
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supposed to have dinner with my youngest son. So he 
came over to my place and said, dad, there was a 
message from Ed Knight. A fellow by the name of Ed 
Knight called. 

Q What time was this? 

A This was around quarter after 6:00. 

Q This was after church on Sunday? 

A That’s right. It was around quarter after 
6:00. My son and I were scheduled to go to dinner 
that night. So, when he came over to my place, he 
said a fellow by the name of Ed Knight called. 

Q Where did the call go to? 

A Well -- I live in a different residence 
than my son does. The call came into my former 
residence. 
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When my kids 

come home for the summer, they stay at the house. 

So, when the call came — when the call was 
made that Ed Knight wanted to talk to me, the call 
went to the house, and it was recorded on the Answer 
Call. 

Q Is that a machine or is it — 

A Answer Call is not a machine. It is like 
part - it is part of your phone. It is a service 
that you can order through the phone company. 

Q So, the call went to that house? 

A That house. 


BY MR. O’CALLAGHAN: 

Q The call went over to the house and was on 
the machine or the Answer Call? 

A Yes. 
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Q What time was the call made to the machine? 

A 1 don’t know. 

Q What time was it retrieved off the machine 
or off the answer call? 

A That 1 don’t know, either. It had to be 
prior to 6:00. 

Q Why is that? 

A Because my son was aware of it and he was 
coming over to my place. He arrived at my place 
around 6:15. 

Q Did your son retrieve the call off of the 
Answer Call? 

A Yes. 

Q How old is he? 

A He just turned 20, so back then he was 
probably around 18. 

Q Your son came over around 6:15? 

A Right. 

Q And told you that you had received a 
message from Ed Knight. 

A Right. 

Q Who is Ed Knight? 
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A The Executive Secretary. 

Q Of Treasury? 

A Of Treasury. 

Q Did Ed Knight have any role in the 
investigation? 

A Ed Knight — it wasn’t a real extensive 
role, but any contacts 1 had with the Office of the 
Secretary were basically with Ed Knight. Those were 
mainly informal kind of discussions in terms of he 
asked me how is the investigation going, 1 said it is 
going fine, we are pretty much on target, no 
substantive discussions with him. 

Q Any talk about transcripts or drafts of the 
report of the investigation with him? 

A Not with him, no. 

Q So, we are going through your son is coming 
over at 6:15. 

A Right. He told me Ed Knight called. So 
then I called the department to get in touch with 
Ed. 

Q What number did you call over there? 

A I called the secretary — I’m sorry. 1 
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called the departmental secretary, the operator, the 
departmental operator. 

Q Okay. That was approximately 6: 1 5? 

A 6:15, 6:30, right in that time frame. 

Q You made the call. What happened? 

A Ed had already left. 

Q Who did you speak with over there? 

A Well, I initially spoke to the -- it was 
the telephone operator at the department, and she 
tried to get in touch with Ed, and Ed had already 
gone. 

At that point 1 don’t remember if she put 
me in touch with Steve McHale or not, or I called 
Francine Kemer, but we ended up in a three-way 
conversation with Francine Kemer, Steve McHale and 
myself. 

Q What was discussed there? 

A In that discussion I found out why Ed 
Knight had called me, and the reason Ed had called me 
was to express to me the Secretary’s desire to 
release the transcripts to Lloyd Cutler. 

Q Did he relate why the Secretary wanted the 
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transcripts released to Lloyd Cutler? 

A No, didn’t give any reason why. 

Q How did Steve McHale know that Ed Knight 
had received the call? Or the request from the 
Secretary? 

A I can only speculate in terms of how he 
found out. 

Q Did you ever learn? 

A How Steve McHale found out? 

Q Yes. 

A Can 1 go off the record for a second? 

Q Absolutely. 

(Discussion off the record.) 

BY MR. O’CALLAGHAN: 

Q Do you know how Steve McHale found out? 

A No, I do not. 

Q You are on the call with McHale and Kemer? 

A Right. 

Q How did you get all three on the same 
line? Did you request to have the other two called 
up? 

A I don’t know if it was at my recommendation 
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or Steve McHale’s or Francine Kemer’s. I don’t 
remember how 1 got from putting a call through to Ed 
Knight, finding out that Ed Knight had already left, 
and then whether or not I asked for Steve McHale and 
the Treasury operator put me through to Steve McHale 
and he in turn called Francine and we ended up with 
this three-way conversation, 1 don’t know how that 
transpired. 

We did have that three-way conversation. 

Q How long did that conversation last? 

A That probably lasted around 15, 20 minutes, 

25 minutes. It could have lasted 30 minutes. 

Q Between like 6:30 and 7:00? 

A Yes, something like that. 

Q What was the substance of the discussions 
that occurred between the three of you? 

A Again, we got into the fact that it was now 
the Secretary’s desire to release the transcripts. 

We got into some of the deliberations that 1 went 
through. And then to provide an additional 
safeguard, Steve McHale ~ and I don’t remember if he 
wrote the letter subsequent or had already written 
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the letter -- but he developed a letter going to Jane 
Sherburne, basically laying out the restrictions 
under which these transcripts were to be used. 

Q When did he write that? 

A He wrote that that night, because the 
transcripts were delivered that night. 

Q But you discussed the letter in the phone 
conversation? 

A Yes. 

Q So you talked about it in at perspective 
manner? 

A Right. 

Q Had he already created it when you were 
talking about it? 

A I don’t remember if he had already created 
it and communicated it to me at that point in time. 

He basically talked in terms of what would be 
incorporated in the letter. 

Q What was your reaction? 

A Well, I felt that that in combination with 
some of my own internal deliberations of that 
afternoon, then I felt as though that we had the 
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necessary safeguards in place to allow the 
communication of the transcripts to Lloyd Cutler. 

Q Were all three of you in agreement on this 
point? 

A Yes. 

Q Who made the initial suggestion regarding 
the language in the letter? 

A That was Steve McHale who recommended that 
a letter like this be produced. 

Q So, then was anything else discussed during 
the conversation? 

A No, that was it. 

Q What conclusion had you reached by the end 
of the phone call? 

A That it was okay to release the transcripts 
to Lloyd Cutler. 

Q And did you give your okay to anybody at 
that point? 

A 1 gave my okay at that point. 

Q Did you speak with anyone else that night 
regarding the transcripts? 

A No, 1 did not. 
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Q Did you get a call back from Ed Knight at 
any time that evening? 

A No, 1 did not. 

Q What did Steve McHale do after your 
conversation? 

A I think Steve wrote up, finalized the 
letter. 1 don’t know if he had the letter already 
drafted out. But he completed the letter, signed it 
and delivered the transcripts. 

Q How did Steve McHale get the transcripts? 

A Well, they had copies of the transcripts in 
their office. 

Q When were they first delivered to their 
office? 

A I don’t know. 

Q Did you ever give explicit approval for 
delivery of transcripts to their office? 

A I never objected to it. 

Q Earlier we saw a July 18th E-mail. 

A Right. 

Q Do you know if transcripts were delivered 
any time before July 18th? 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


1067 


179 

A They were not. 

Q Are you aware of any other subsequent 
delivery of transcripts other than July 18th? 

A No, I’m not aware of — if you are talking 
about subsequent to the 18th? 

Q Correct. 

A Because as of the 18th, we were still 
interviewing witnesses. 

Q Were transcripts delivered to the General 
Counsel’s office as they became available? 

A Starting with the 18th? 

Q Yes, correct. 

A Yes. 

Q Who delivered the transcripts to the 
General Counsel as they became available? 

A That would have been Francine Kemer. 

Q You felt confident that enough safeguards 
had been created through the sending of the letter 
with the documents? 

A Right. 

Q So, Mr. McHale had the documents near him 
in the General Counsel’s office; is that correct, the 
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transcripts? 

A Right. 

Q They had their own copies? 

A Right. 

Q Did he have to request any copies from 
anyone at Inspector General’s office? 

A Not to my knowledge. 

Q How were the transcripts delivered over to 
the White House? 

A To the best of my knowledge, he delivered 
them himself. 

Q What time did he deliver them? 

A I don’t know. When we concluded our 
conversation, the impression I got, he was going to 
deliver them that night. 

Q Did he say who he was going to deliver them 
to? 

A No, he did not. 

Q Have you learned who he delivered them to? 

A No, I have not. 

Q The letter of July 23rd, which is Bates 
stamped 6877, was delivered to Jane Sherburne. Did 
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Mr. McHale indicate or anybody indicate that she was 
working the night of July 23rd at the White House? 

A 1 don’t remember. 

Q Did you have any reservations about the 
delivery of transcripts to the Office of General 
Counsel previous to the conclusion of the 
investigation? 

A The delivery of the transcripts to the 
White House? 

Q General Counsel of Treasury. 

A Delivery of the transcripts to -- did I 
have any reservations about it? 

Q Correct. 1 know you discussed 
Mr. Schmalzbach’s reasoning for requesting them but 
whether you had any misgivings about handing over the 
unredacted transcripts to the General Counsel’s 
office starting on the 18th. 

A No, 1 didn’t have any misgivings about it. 

Q The reason 1 ask the question is you also 
testified that on Saturday the 23rd, one of the 
reservations you had about giving the transcripts to 

the White House, because you mentioned that was the 
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type of thing you were looking at, and I was 
wondering if you considered when you handed over the 
transcripts to the General Counsel’s office whether 
there was a consideration given to the fact that some 
of the people who were being interviewed and looked 
at and the conduct you were looking at was contacts 
made by Treasury officials and whether you had 
reservation about giving the transcripts to the 
Office of General Counsel. 

A No reservations other than reservations 
that 1 would have whenever you provide information. 

I felt that they would not use those transcripts in 
an improper manner. 

Q Did anyone at the OIG Treasury protest the 
giving of the transcripts to the Office of General 
Counsel at any time? 

A 1 don’t remember a protest. Maybe they 
raised the question as it applies to it. But fm not 
knowledgeable in terms of whether or not there was a 
real strong protest. 

Q Do you recall who might have raised a 
question about it? 
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A If a question was raised, it would have 
come out of our investigative office. 

Q And from whom? 

A Probably Jim Cottos, 

Q Did anyone raise objections to the OIG at 
Treasury regarding the handing over to the White 
House of transcripts on the 23rd? 

A I had not heard an objection about it. I 
explained the circumstances under which 1 agreed to 
do that. 

The first real objection that I really 
heard about it was from RTC to the General Counsel. 

Q Had you consulted with them before you 
turned over the transcripts? 

A No, I did not. In hindsight -- 

Q Should you have consulted with them? 

A 1 should have done that. 

Q With regard to handing over the transcripts 
to the General Counsel, did you consult with RTC 
before you did that? 

A I don’t believe we consulted with them. 1 
think they were aware of it. 
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Q Who would have been aware of it over there? 

A 1 think the office, whether it was Jack 
Adair, Pat Black, the investigators. It was no 
secret that we had done that. 

Q I would like to read the beginning of the 
second paragraph of the July 23rd letter. "As we 
discussed, these transcripts are being provided to 
you solely to assist you in the preparation of 
Mr. Cutler’s testimony before the House and Senate 
Banking Committee hearings. You agreed the 
transcripts we provided to you with this letter will 
not be disclosed publicly or shown to individuals, 
other than to Mr. Cutler, who may be called as 
witnesses by the committee until such time as we 
advise you that this restriction is no longer 
necessary. I’m assuming you agreed not to disclose 
these transcripts to counsel. Please let me know if 
our understanding of our agreement is not correct." 

Do you know if Mr. McHale was ever notified 
that the understanding in the agreement was not 
correct? 

A No. 
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Q Was this agreement complied to by the White 
House? 

A To the best of my knowledge, it was. 

Q Have you ever heard that it wasn’t? 

A 1 never heard that it wasn’t. 

MS. VASSAR: Can we confer for a moment? 

MR. O’CALLAGHAN: Let’s go off the record. 

(Recess.) 

BY MR. O’CALLAGHAN: 

Q Before we went off the record, Mr. Cesca, 
we were discussing document 6877 which is before you, 
the July 23rd letter from Steve McHale to Jane 
Sherburne. I asked you if you had known that the 
terms of the agreement that are outlined in that 
letter had been violated by the White House, and you 
said no; is that correct? 

A That’s correct. 

Q 1 would like to show you what 1 have marked 
as RC-2, a three-page document regarding a news story 
pulled from the Associated Press, May 5, 1995. 

(Exhibit RC-2 identified.) 

BY MR. O’CALLAGHAN: 
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Q 1 would like to draw your attention to the 
report there that says "Former White House Counsel 
Lloyd Cutler acknowledged this week that the 
depositions were used to identify discrepancies in 
the recollections of Presidential aides before the 
Congressional hearings. White House lawyers would 
then ’confront’ the aides with information they had 
obtained from the depositions without revealing the 
sources, he told the Associated Press. ’If we found 
inconsistencies, we would go back to the White House 
officials and go back over testimony they gave us’ 

Cutler explained, ’and then we would say we have 
heard other reports. I think it was perfectly 
appropriate to say that this was your testimony to 
us, there is conflicting testimony, are you sure 
that’s what you said,’ Cutler said." 

Had you ever heard this report before? 

(Witness examined the document.) 

A No, 1 had not. 

Q If that is, in fact, what happened, would 
you consider that to be a violation of the agreement 
with regard to sharing of transcripts? 
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A l would think so. I think our agreement 
was very specific in terms of what use could be made 
of the transcripts. It seems this went beyond what 
our agreement was. 

Q Had Secretary Bentsen and Mr. Cutler ever 
discussed the agreement with regard to sharing of 
transcripts before July 23rd? 

A No. 

Q I would like to direct your attention to 
the second page of the news article, which has a 
quote from Mr. Bentsen, which is "l also said to him 
(Cutler) I want to be sure that this is not shared 
with the witnesses, that this is for your office and 
your staff, and he assured me that this is the way it 
would be handled, Bentsen testified." 

Had you heard that testimony before? 

A I don’t recall having heard it. When they 
say "Bentsen testified," he testified before the 
committee. 1 believe that’s what it is referring to, 
that summer’s Whitewater hearings. I listened to the 
testimony and I may have heard it. I don’t remember 
that specific passage. I could have heard it, but I 
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don’t remember hearing it at this point. 

Q You don’t have any knowledge of any kind of 
agreement that was entered into by Secretary Bentsen 
and Lloyd Cutler? 

A No. The only — not unless the Secretary 
is referring to this agreement here. What I pointed 
to was Exhibit 6877. 

Q Was Exhibit 6877 shown to anyone else at 
the Department of Treasury, other than Steve McHale, 
before it was sent out? 

A I’m not aware that it was. 

Q Did you seek anyone’s approval of the terms 
of that letter before it was sent out? 

A No, I did not. 

Q Did Mr. McHale tell you it was his idea to 
craft an agreement of this nature? 

A The impression I got was that it was his 
recommendation, as we were talking, that we draft 
that letter, and l felt that that was an additional 
assurance that the transcripts would only be used for 
the purposes of preparing Mr. Cutler for his 
testimony. 
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Q Did Mr. McHale tell you that he had 
discussions with people at the White House about an 
agreement with regard to how the information would be 
used in the transcripts? 

A I don’t remember him discussing that with 
me. 

Q Did you have any thoughts about whether, if 
the White House didn’t agree to the terms, that you 
wouldn’t hand over the transcripts? 

A If they did not agree with the terms? 

Q Correct. 

A No, we did not. 

Q Do you know if they ever explicitly agreed 
to the terms? 

A No, I do not. 

Q Did Mr. McHale ever relate to you the 
contents of a discussion he had with Jane Sherburne 
on July 23rd with regard to any agreement? 

A I don’t recall. 

Q Did you ever learn that Mr. McHale 
negotiated with Jane Sherburne for the terms of the 
agreement that are contained in the letter, 6877? 
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A My understanding is that that is Steve 
McHale’s writing, that he developed that on his own. 

Q Because, in the beginning of the second 
paragraph, it begins "as we discussed," I was 
inquiring as to whether you had heard they had 
discussions. 

A I’m not aware of the full extent of their 
discussions. According to this, they did discuss 
providing the transcripts. Whether or not they 
discussed any restrictions as it applies to those 
transcripts, I’m not aware that that discussion took 
place. 

Q Did Mr. Schmalzbach have any role in the 
transmittal of the transcripts on July 23rd? 

A Not to my knowledge. 

Q You didn’t have any contact with him? 

A No, 1 did not. 

Q You didn’t hear he was involved in any way? 

A No, I did not. 

Q What is Mr. Schmalzbach’s professional 

relationship with regard to Mr. Knight in the 
hierarchy of the Treasury? 
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A At that point in time, Mr. Schmalzbach as 
the Assistant General Counsel reported to the General 
Counsel, which was Jean Hanson. 

Ed Knight, as Exec Sec, reported to the 
Secretary. So, Ed Knight does not have supervisory 
or oversight responsibility regarding Ken 
Schmalzbach. If Ed Knight is speaking for the 
Secretary, I’m sure that he could go to Ken 
Schmalzbach and talk to him about things. But he was 
not in the supervisory chain for Ken Schmalzbach. He 
is now. 

Q I would like to show you what has been 
marked as Exhibit — or a document with Bates stamp 
011735, 011736. 

(Exhibit 01 1735 through 01 1736 
identified.) 

BY MR. O’CALLAGHAN: 

Q Take a moment to review that. "Statement 
on access to depositions by White House Counsel" is 
the heading on the first page and then "statement on 
access to IG transcripts by witnesses." 

(Witness examined the document.) 
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I’m going to be directing your attention 
specifically to a portion of the second page. Take 
your time and read the whole thing if you’d feel more 
comfortable. 

A Okay. 

Q Have you ever seen the document Bates 
stamped 01 1735, 01 136? 

A No, I have not. 

Q If you haven’t seen it, then I don’t have 
any questions on that. 

I would like to show you a document Bates 
stamped 02479 through 02482, a four-page document 
with a cover page, a fax cover page dated 7/25/94 to 
Clark Blight from Jim Cottos. 

(Exhibit 02479 through 02482 identified.) 

BY MR. O’CALLAGHAN: 

Q I want you to take a look at that and let 
me know when you have had a chance to review it. 

(Witness examined the document.) 

I will probably be asking you some 
questions regarding the specifics. 

A So, you are going to be asking me some 
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specific questions regarding the text? 

Q I don’t intend to. Make sure you are 
confident you have been able to review it. 

A I think — 

Q Have you ever seen this document before? 

A 1 have a faint recollection that I might 
have. 

Q On the first page on the fax cover page, 
the very first — on the cover page for the fax. It 
has a big special agent Treasury Department shield on 
the front. 

A Yes. 

Q In the comments, special instruction 
section, the text reads "questions and suggested 
changes to our report by the Secretary’s review 
team." 

A Yes. 

Q "Review team to be discussed tomorrow." Do 
you know what is referred to as "Secretary’s review 
team"? 


A I don’t know who would have made up his — 

I don’t know specifically who would have made up that 
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review team. 

Q Do you know generally what it refers to? 

A Yes. 

Q What is that? 

A It would be the Office of the Assistant 
General Counsel for Administration. 

Q So that’s the entire office? 

A That would be Steve McHale, Ken 
Schmalzbach, that group. 

Q If your recollection is refreshed at any 
time about who might have been on that team, at any 
time during the deposition, just let me know. 

A Okay. 

Q With regard to the documents attached to 
the cover page, do you recognize that document, 
02480 ? 

A I vaguely remember seeing it. 

Q What does that represent? 

A Okay. I think what it represents is the 
draft report that we had issued, that, in looking at 
the draft report, this review team had some 
recommendations to us that they felt would contribute 
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to our final report. 

Q When was the review team provided copies of 
the draft report? 

A It would have been after — it could have 
either been July 22nd or shortly thereafter, because 
I had sent copies of the draft report to OGE and to 
the Secretary’s office, and probably the Secretary’s 
office would have delivered a copy of the report to 
the General’s Counsel people. 

Q Did anyone raise any objection to the — 
the Office of the Deputy Assistant General Counsel? 

A The Assistant General Counsel for 
Administration. 

Q I need to write that down. I will never 
remember it. When you released copies of the draft 
report to the Office of the Assistant General Counsel 
for Administration ~ 

MR. PORTNOY: That’s not what he said. 

THE WITNESS: I gave a copy of the draft 
report to Ed Knight. 

BY MR. O’CALLAGHAN: 

Q What office is Ed Knight with? 
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A He is the Executive Secretary. 

Q Then did Mr. Knight give the report, in 
turn, to somebody else? 

A 1 think that’s the way it would have gone. 

He would have sent a copy of it to the Assistant 
General Counsel. 

Q What was the purpose of providing a copy of 
the report to Mr. Knight? 

A Well, we had given a copy of the draft 
report to the Office of Government Ethics. They were 
one of our clients. And also the Secretary was our 
client. So, in the decision to issue the draft 
report, we felt it was also important to give the 
Secretary a copy of the draft report so that he could 
have the opportunity to take a look at what we had 
included in our draft report. 

Q And why was the report, in turn, provided 
to the Assistant General Counsel for Administration 
by Mr. Knight? 

A Well, because, again, they were responsible 
for preparing the Secretary for testifying, and if 
there was ethical wrongdoing, that would have been 
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determined by the Office of Government Ethics. It 
could have been they were the office responsible for 
assisting the Secretary in determining what kind of 
administrative action needed to be taken. 

Q Did they have any contact with the Office 
of General Counsel? 

A The immediate Office of General Counsel? 

No, not during this time. 

Q Are they under the authority of the Office 
of General Counsel? 

A They are under the authority of the General 
Counsel. But for the purposes of this investigation, 
it is my understanding they reported directly to the 
Office of the Secretary. 

Q And how did you come to that understanding? 

A It was something that I was informed of. 

Q And who informed you of it? 

A I don’t remember specifically who, except I 
remember that being mentioned. 

Q Have you ever heard that the Assistant 
General Counsel for Administration’s office had any 
contact with the Office of General Counsel at any 
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time during the investigation with regard to 
transcripts or draft reports? 

A Not to my knowledge. 

Q What office does Mr. Schmalzbach run at 
that time? 

A The Assistant General Counsel for 
Administration. 

Q So, that was his offices that were 
receiving transcripts? 

A Yes. 

Q 1 would like to show you a document Bates 
stamped 01 1803 and ask you if you recognize the 
handwriting there. 

(Exhibit 011803 identified.) 

THE WITNESS: If I recognize the 
handwriting? 

BY MR. O’CALLAGHAN: 

Q Yes. 

A No, I do not. 

Q I show you a document Bates stamped 363, a 
one-page document. 

(Exhibit 363 identified.) 
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BY MR. O’CALLAGHAN: 

Q It appears to be an E-mail, but there is no 
heading on it or date. The department is counsel. 
Telephone 202-622-2090, to James Cottos, cc Robert 
Cesca; subject re: Written questions from Senator 
Bond, re: Madison. "As we discussed on the phone, 

I’m not aware of any White House violation of the 
department’s agreement. Sorry if there is any 
confusion on that point. Francine." 

Do you recall seeing this document? 

A I don’t recall seeing the document, but 
again, if 1 am cc’d on it, the chances are that 1 
did. 

Q Do you recall being alerted that the White 
House might have violated the department’s agreement? 

A No, I am not. 

Q When I refer to the agreement, the 
agreement that was contained in the July 23, 1994 
letter Bates stamped 6877. 

A Right. I’m not aware that agreement was 
ever violated. 

Q Did anyone ever report to you that it was? 
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A No. 

Q Other than what might have been reported in 
the E-mail 1 just showed you. Take another look at 
it. 

A I did. I’m just looking for a date, 
because it says written questions from Senator bond 
regarding Madison. 1 think that was subsequent to 
the holding of the hearings. 

Q Did you ever hear the agreement was 
violated at any time was the question? 

A No. 

Q Take another look at that document 363. 

Does that indicate to you that that is a heads-up 
that the agreement was violated by the White House or 
that there might have been a report of that? 

A It seems as though there may have been a 
reference that there was a violation and it created 
this confusion. So, I mean, you get the impression 
that there may have been a violation, and then 
this — I guess you had to get what prompted this 
response. 

Q Did you ever have any discussions regarding 
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potential violations of the agreement, I guess is 
what I really want the know. 

A I was never aware that there was any 
violation. I was particularly sensitive about that 
because of the controversy surrounding the release of 
the document. Even through the course of the 
hearings, I was concerned about whether or not 
anything would surface that would indicate that there 
was a violation of this particular agreement, and 
through that entire process, I was never aware. 

I was never aware that there was any 
violation, okay, but there was a lot of discussion in 
terms of whether or not that was an appropriate 
release of the documents. 

Q Did anyone at RTC ever express displeasure 
to you about the release of the transcripts to the 
White House? 

A Yes. 

Q Who did that? 

A That was Ellen Kulka. 

Q When did that occur? If it is more than 

once, let me know. 
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A 1 believe it was July 28th, when we were in 
the process of going from draft to final report, and 
Ellen Kulka came into a meeting. We had a meeting 
with her and members of her staff, along with RTC IG 
folks and representatives from our office. That’s 
when 1 became more aware of this idea of confidential 
information. 

Q It was brought to your attention? 

A It was brought to my attention in terms of 
this idea that — not an idea. 

The fact is they were upset over my release 
of the information because, even though the 
information had been made public regarding the 
criminal referrals that had appeared in the press, it 
had never been confirmed by RTC. By virtue of the 
fact that this information was included in 
transcripts of interviews of RTC officials was 
tantamount to an acknowledgment or a confirmation on 
the part of RTC officials of these criminal 
referrals. 

Q Was any of the information contained in any 
other transcripts other than RTC officials? 
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A Not that I’m aware of. 

Q Okay. 

A The whole idea is that even though this 
information had been out in the press and reported, 
it was never attributable to an RTC spokesperson. 

That was the distinction. 

Q They never confirmed the accuracy of it? 

A That’s right. Even though the sources — 
basically the sources of the information were other 
than RTC people, and so it was that distinction that 
she was drawing on, on the information that was 
included in those transcripts, and it was because of 
that that she voiced her displeasure in the release 
of those transcripts, although I don’t know if going 
to the White House is tantamount to going public. 

Q Did you have any discussion with people at 
RTC about how it came about that the transcripts were 
delivered to the White House, what happened on the 
day or evening of July 23rd? 

A 1 don’t recollect precisely how it was 
communicated to RTC IG people that l released this 
transcript. 1 don’t know if it was a conversation I 
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had with Jack Adair, or it was a conversation that 
Francine would have had with Pat Black, or Jim Cottos 
with Clark Blight or Steve Switzer. I don’t know. 

It wasn’t until after I agreed to release them that 
they found out. 

Q Was Francine Kemer — she was involved in 
first alerting you to the fact that you might be 
receiving a request to turn over the transcripts to 
the White House on the 23rd; is that correct? 

A Right. 

Q She also participated in the phone call 
with Steve McHale - 

A That night? 

O -- that night. 

A Right. 

Q Did she have any contacts with anyone else 
that evening or that day regarding release of the 
transcripts? 

A Not to my knowledge. 

Q Is there any possibility — let me rephrase 
that. I want to be careful in how 1 phrase this 
question. 
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Have you ever related to anybody that you 
had any conversations with Ed Knight on the evening 
of July 23rd? 

A That I specifically had a conversation with 
Ed Knight on the evening of the 23rd? 

Q Correct. 

A No. 

Q Did you relate to anybody that you had 
received a phone message or phone messages from Ed 
Knight on the 23rd of July 1994? 

A Yes, I did. 

Q Who did you relate that to? 

A Well, whenever — it would have been a 
large number of people. I went through this whole 
episode with my senior staff after it happened to 
give the benefit of what transpired, because it 
appeared in the paper that I released it. I felt I 
owed them the obligation to explain exactly what 
happened. Then I subsequently did the same thing 
with all of our managers. 

So, in going through that sequence of 
events, I made mention of the fact that Ed Knight had 
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attempted to get in touch with me and we didn’t. 1 
would have mentioned the a large number of people, 
including the IG at RTC and his staff. 

Q Including them as well? 

A Yes. 

Q Did you relate the — let me ask again. 

How many phone calls did you relate that you had 
received from Ed Knight? 

A How many times did I tell that story about 
what happened? 

Q How many phone calls did you receive on the 
23rd? 

A Just that one phone call. That was the one 
phone call that was sent over to the house where I 
formerly lived. 

Q Who at RTC IG did you relate the story to? 

You told me who on your senior staff. 

A 1 know I told the story to Jack Adair. If 
I’m not mistaken, Steve Switzer would have been 
included in that. 

Q How about Clark Blight? 

A He could well have been also. 
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Q Pat Black? 

A Pat. 1 just felt as though it was 
important that they understand the rationale behind 
what took place, okay. 1 think most of what had been 
communicated was the fact that the Secretary of the 
Treasury had requested that we release those 
transcripts to Lloyd Cutler. 

Q Did anyone at RTC IG, or for that matter 
Treasury IG raise concerns about Francine Kemer’s 
role during the conduct of the investigation into 
White House/Treasury contacts? 

A No, they did not. 

Q Do you recall if Pat Black ever had any 
problems with Francine Kemer’s role? Did she ever 
express them? 

A Not to me. Like I said, early on that 
issue came up. 1 dealt with that issue and felt it 
was inappropriate for Francine to be included, and I 
was never aware that, because of the relationship 
that Francine had as a member of the Office of 
General Counsel, that that in any way jeopardized the 
investigation. Francine was very involved in it. 
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She reviewed the transcripts. She suggested lines of 
questioning that our investigators should pursue. It 
wasn’t as if she was trying to soft-pedal that. 

I keep going back that this was a job that 
we were doing for the Office of Government Ethics and 
they were the benefactors of our work. They were 
getting copies of the transcripts as we were getting 
them. 

Q You were working together toward achieving 
a single goal? 

A That’s right. 

So, if there was an appearance there that 
somebody was kind of - that they were undermining 
the investigation, 1 think that it would have 
surfaced. 

Q How much contact, daily contact did 
Ms. Kemer have with the White House during this time 
period? 

A 1 don’t have any idea. The one thing 1 
want to mention is that Ms. Kemer did not 
participate in the actual interviews. 

Q In the taking of the interviews? 
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A That’s right. She did not participate in 

that. 

Q Those were done by agents? 

A That’s right. 

Q Did Mr. Schmalzbach have any authority over 
Ms. Kemer? 

A No. 

Q Do you know what their relationship was 
during the time period? 

A It was more as intermediaries. She was 
liaison between our respective offices. 

Q So, she was liaison with Schmalzbach? 

A Right. 

Q And did Schmalzbach act as a liaison with 
General Counsel as well? How did that whole 
relationship work? I’m talking in reference to the 
investigation and collection of information. 

A Well, Ken Schmalzbach played no role at all 
in terms of the conduct of our investigation. 

Q But he reviewed — his group reviewed the 
report? 

A That’s right. He had a responsibility that 
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was distinctive from our responsibility. We were the 
fact gatherers. We were the investigators. The 
results of our work were important to what Ken 
Schmalzbach’s responsibility was. 

Q Did that include reviewing transcripts and 
drafting reports? 

A That’s correct. 

Q Please continue. 

A Okay. And then I think any need that we 

had for information was communicated through Francine 
to Ken Schmalzbach. That is not to say that if we 
wanted to go directly to Ken Schmalzbach, we could. 

It was just that we set up individuals who had 
specific roles and we tried to stay within the bounds 
of those roles. 

Q Who provided documents from Treasury to the 
White House with regard to the White House’s 
investigation of the contacts? Would that have been 
Schmalzbach? 

A Are you talking about the release of the 
transcripts? 

Q No. I’m talking about the White House 
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conducted their own investigation; is that right? 

A Right. 

Q Did they receive documents from the 
Treasury? 

A I’m not certain about that. 

Q If they were to receive documents from the 
Treasury in connection with an investigation 
regarding — 

A You are talking about Treasury documents? 

Q Yes. 

A They would have gone through Ken 
Schmalzbach. 

Q Do you know if they did? 

A No, 1 don’t. 

Q Have you ever heard that the transcripts 
were delivered to the White House in a ’’piecemeal” 
fashion from Treasury to the White House as they 
became available? 

A No. It is my understanding they were all 
delivered at the same time. 

Q Did you ever hear that Mr. Cutler had them 

or that the White House had the transcripts in their 
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possession well in advance of the two to three days 
that was reported on the 25th? 

A I never heard that. Now, when you say 
transcripts, what I interpret that as means is our 
transcripts. 

Q The unredacted transcripts that were taken 
in connection with the investigation that the 
Treasury Office of Inspector General was conducting 
in conjunction the RTC Inspector General with the 
purpose of providing analysis with regard to the 
proper or improper contacts between the White House 
and Treasury. 

A That’s correct. 

Q That’s a mouthful, 1 understand. 

MR. PORTNOY: Off the record. 

(Discussion off the record.) 

MR. O’CALLAGHAN: Let’s go back on the 

record. 

BY MR. O’CALLAGHAN: 

Q Mr. Cesca, have you ever heard that any 
documents — let me rephrase the question. 

Have you ever learned that document 
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requests that were made of the Office of Inspector 
General in relation to any Whitewater investigation 
were not turned over to the requesting persons? 

Let me be more specific. That is kind of a 
huge, open question. 

Have you ever heard, in connection with the 
document requests from the Independent Counsel’s 
office, that documents were not turned over in 
connection with that request? 

A Well, I know that Congressman Gonzalez had 
requested unredacted copies of the transcripts, to 
which Jack Adair responded to Representative Gonzalez 
indicating that because of the privileges that were 
being exercised by the counsel at RTC, that we could 
not make available unredacted copies. However, if 
Representative Gonzalez was interested, he could send 
some people over to take a look at the unredacted 
copies. 

Q Did he avail himself of that opportunity? 

A No, I don’t think he ever did. Because 
there was so little redacted in the final report that 
pretty much you could make out what the redacted 
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words were. And the whole thing was made public 
shortly thereafter. 

Q Can someone in Treasury’s Office of General 
Counsel send an E-mail to someone in the Treasury 
Inspector General’s office? 

A They have that capability to. 

Q Was that capability available March through 
August 1994? 

A Sure. 

Q And is that true also for the Assistant 
General Counsel for Administration’s office? 

A Right. 

Q They are all in the same E-mail system? 

A There is a different E-mail system. There 
is an E-mail system we have available in the Office 
of Inspector General. 

Q That is specific to your office? 

A Yes. The communication cannot be made 
through that E-mail system. There is the EIS system, 
executive information system, through which 
individuals in the department can communicate back 
and forth. 
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Q That is a larger network of E-mail? 

A That’s correct. 

MR. PORTNOY: Off the record. 

(Discussion off the record.) 

MR. O’CALLAGHAN: I will stop for a few 
minutes to review my notes. Let’s go off the 
record. 

(Recess.) 

MR. O’CALLAGHAN: Back on the record. 

Mr. Cesca, at this time I have no further 
questions. Mr. Portnoy will now ask you a series of 
questions. If necessary, I will follow up if I feel 
the need and likewise, but hopefully we will be able 
to finish in a timely manner. 

THE WITNESS: Thank you. 

EXAMINATION 

BY MR. PORTNOY: 

Q I was going to say good afternoon, but I 
may say good evening. 

For the record, although you have probably 
figured out who I am already, my name is Jim 
Portnoy. I represent the Democratic Senators on the 
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special committee. I will also be asking you some 
questions, just trying to flesh out some of the 
matters that have been discussed earlier. 

When did you join the Inspector General’s 
office at the Department of Treasury? 

A In February of 1984. As I explained, I was 
up there on detail initially, and that was -- that 
started in April of 1983, and it was a 120-day 
detail. At the conclusion of the detail, the 
Inspector General asked me if I wouldn’t apply for 
the position, and I did and I was selected. So, my 
selection became official in February of 1984. 

Q So, as a practical matter, you have been in 
the office for about 1 1 or 12 years? 

A That’s correct. 

Q You have seen a few secretaries come and 

go? 

A Yes, I have. 

Q A few presidents. 

A Right. 

Q Have you ever worked anywhere at the 
Treasury Department outside -- let me start again. 
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Since your joining the Inspector General’s 
office, have you ever worked anywhere at the Treasury 
Department outside the Inspector General’s office? 

A No, I never did. 

Q You are not a political appointee of any 
kind, are you, sir? 

A No, I am not. 

Q The Inspector General’s office is an 
independent office within the Treasury Department? 

A That’s correct. 

Q Could you describe the nature of the 

relationship between the Inspector General’s office 
and the Treasury Department, in particular the ways 
the independence of your office are maintained. 

MR. O’CALLAGHAN: I will let it go, Jim. I 
think it was already asked and answered. If you 
weren’t satisfied earlier, please go ahead. 

MR. PORTNOY: Off the record. 

(Discussion off the record.) 

THE WITNESS: The Office of Inspector 
General, first of all, became statutory in April of 
1989. The statute that created the office of 
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Inspector General basically established the 
independence by which the office would function, and 
organizationally-- I will talk about organizational 
independence and operational independence. 

Organizational independence, the Office of 
Inspector General, the Inspector General reports to 
the Secretary and Deputy Secretary, does not report 
to anybody below that. And also there is a reporting 
responsibility to the Congress. 

We are operationally independent in that no 
one in the department can tell us basically what we 
do and how we go about doing it. In addition to 
that, the legislation allowed us to establish our own 
personnel office which meant that we bring on the 
people that we think we need to do our job. We also 
have our own budget authority. So that means that we 
have a responsibility for developing, for formulating 
our budget and for defending that budget at the 
department, at OMB and in the two houses of Congress. 

Q With respect to you personally, sir, when 
you were the highest ranking official in the office, 
how was your performance evaluated? 
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A 1 was given an evaluation of exceeds fully 
successful. 

Q I wasn’t trying to inquire into your 
rating. I was inquiring into process. I’m sorry. 

Off the record. 

(Discussion off the record.) 

BY MR. PORTNOY: 

Q As a matter of process, sir. 

A As a matter of process, my evaluation was 
agreed to by Ed Knight. In other words, I basically 
prepared a self-evaluation and submitted it to Ed 
Knight and he signed it as the rater. There was no 
other person outside of the Secretary that could 
evaluate me as the rater. 

So, Ed Knight as Exec Sec signed my 
evaluation form. It is kind of an awkward situation, 
because I am a career employee, and if there had been 
an Inspector General on board, then the Inspector 
General would have been responsible for my 
evaluation. An Inspector General, 1 don’t believe, 
gets an evaluation, no formal evaluation. 

So, since there was no Inspector General 
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and I am a career employee, then somebody had to 
render my evaluation. Not only that, but I had to, 
every three years, anybody in the senior executive 
service has to be — what’s the word? 

MS. VASSAR: Recertified. 

THE WITNESS: Recertified. You can’t be 
recertified unless you have had an evaluation. 

What I ended up doing was preparing my own 
evaluation, submitting it to Ed Knight and he signed 
it as the rater. 

MR. PORTNOY: Off the record. 

(Discussion off the record.) 

BY MR. PORTNOY: 

Q In the time you have been employed by the 
Inspector General’s office at the Department of 
Treasury, has anyone from outside that office ever 
tried to influence your investigation of anything in 
an improper way? 

A Not to influence. You have critics as it 
applies to your investigation, but nobody that 
attempted to influence an investigation. 

Q Nobody has ever called you in the midst of 
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an investigation and suggested that you ought to go 
harder or ease up? 

A Not to my recollection, Jim. 

Q Speaking specifically now about Secretary 
Bentsen, has Secretary Bentsen ever made any effort 
to influence any of your investigations? 

A No, never. 

Q Has anybody on Secretary Bentsen ’s staff 
ever made an effort to influence your investigation? 

A This particular investigation, no. 

Q Any investigation. 

A The only time, we had a particular 

sensitive investigation involving a lower level 
employee who had a lot of influence out in the 
community, and through that influence, attempted to 
provide — because of that influence, it provided 
interest on the part of some of the staff in terms of 
what was happening in the investigation. But in 
terms of telling us that we had to cease the 
investigation or to try to manipulate the 
investigation, no. 

Q Just to try and get a short answer on the 

222 

record, has anybody on Secretary Bentsen’ s staff ever 
tried to influence an investigation? 

A No. 

Q Mr. Knight? 

A No. 

Q Has anybody in the Office of General 
Counsel ever tried to influence an investigation? 

A No. 

Q Ms. Hanson? 

A No. 

Q Mr. Schmalzbach? 

A No. 

Q Mr. McHale? 

A No. 

Q Nobody at all? 

A Nobody. 

Q Are those comments equally true with 
respect to the investigation we are discussing here 
today? 

A That’s correct. 

Q Nobody has ever in any way threatened your 
position? 
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A No. 

Q Nobody has ever offered you any kind of 
reward for reaching a particular conclusion? 

A No. Well, let me explain something to 
you. We don’t reach conclusions in our 
investigations. We produce the facts. Others arrive 
at conclusions as it applies to those facts. 

Q I believe you testified earlier that your 
office first became involved in this investigation in 
early March of 1994. 

A That’s when the first request came to us to 
conduct an investigation. However, no investigation 
ever commenced. 

Q Could you remind me, please, how you first 
became involved. 

A First was I received a phone call from 
Congressman Wolf, asking us if we could conduct an 
investigation concerning the propriety of contacts 
between the Treasury and the White House. 

MR. O’CALLAGHAN: Excuse me. 1 am not 
trying to be argumentative or disruptive, but if the 
questions have already been asked, it would be 
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helpful if we don’t duplicate the testimony over and 
over again. I’m certain this question was already 
asked and answered very fully. 

MR. PORTNOY: I’m - 

MR. O’CALLAGHAN: If you have a specific — 

MR. PORTNOY: 1 appreciate your concern, 
but 1 will have to pursue this line a little bit. 

MR. O’CALLAGHAN: Do you agree with me the 
question has already been asked and answered? 

MR. PORTNOY: I’m afraid 1 don’t agree. 

BY MR. PORTNOY: 

Q Sir. 

A Shortly after the request came in, the 
Independent Counsel suggested any investigation cease 
and desist. Those were the words 1 was looking for, 
cease and desist. 

Concurrent with the request 1 received from 
Congressman Wolf, Secretary Bentsen issued a similar 
request to the Office of Government Ethics to conduct 
an investigation as to whether or not there was any 
ethical wrongdoing regarding those contacts. 

Fiske issued the letters to cease and 
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desist, that means that the start of any 
investigation was not to proceed. The Office of 
Government Ethics in response to Secretary Bentsen’s 
request issued a letter back to the Secretary 
advising the Secretary that they do not perform 
investigations and that they were going to solicit 
the assistance of the Inspector General at the 
Treasury Department, and also the assistance of the 
Inspector General at the Resolution Trust 
Corporation, to assist them in fulfilling Secretary 
Bentsen’s request. 

At that point we had a meeting with — 
shortly thereafter we had a meeting with the 
representatives from the Office of Government Ethics 
in which we laid out some kind of general parameters 
in terms of what would be expected at the point in 
time when we would be allowed to proceed with the 
investigation. 

Q At that meeting or at that approximate 
time, did anyone from Secretary Bentsen’s office in 
any way suggest any limits on your investigation? 

A Absolutely not. 
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Q Did anyone from the Office of Government 
Ethics suggest any limits? 

A No. 

Q Was there anyone that you were told not to 
interview? 

A No. 

Q Were there any questions you were told not 
to ask? 

A No. 

Q Were there any categories of violations 
that you were told not to investigate within the 
rubric of your mandate? 

A No, there were no categories of violations 
that we were told not to investigate. The categories 
were those categories that we should investigate. 

Q Within those categories, were there any 
substantive limitations? 

A No. 

Q Was there any time limit placed on you 
initially or were you led to believe that there was 
any precise time limit when Secretary Bentsen made 
his initial request for assistance? 
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A At that point in time, 1 don’t believe that 
we had that time limit. We are talking about early 
March? 

Q That’s correct. 

A Right. 

Q So when you first became involved, it was 
your understanding that you had no time limit on the 
completion of your investigation? 

A I will tell you what causes me a little 
concern. 

MS. VASSAR: Do you want us to talk? 

THE WITNESS: Okay. 

MS. VASSAR: Could you excuse us just for a 

second? 

MR. PORTNOY: Sure. 

MR. O’CALLAGHAN: Sure. 

(Witness conferred with counsel.) 

THE WITNESS: The answer to your question 

is no. 

BY MR. PORTNOY: 

Q There were no time limits imposed? 

A Right. 
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MR. O’CALLAGHAN: Excuse me. The question 
was precise time limits; is that correct? 

BY MR. PORTNOY: 

Q There were no precise time limits? 

A Right. 

Q Were there any time limits of any kind? 

A Not that I recall. 

Q I believe you just stated that the 
investigation was put on hold in deference to the 
request or preference stated by the Independent 
Counsel? 

A That’s correct. 

Q Do you know whose idea it was to defer to 
the Independent Counsel’s preferences? 

A Well, OGE deferred to the Independent 
Counsel’s preferences, and we likewise deferred to 
the Independent Counsel’s preference. 

Q Did anybody in the Department of Treasury 
or the administration suggest to you that your 
investigation should be delayed? 

A No. 

Q Describe for me, please, what you 
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considered to be the relationship between your office 
and the Office of Government Ethics. 

A The Office of Government Ethics is 
responsible for rendering assessments as to whether 
or not there are violations of ethics. They are not 
an investigative body. 

Our responsibility was to develop the 

facts — 

MR. O’CALLAGHAN: I’m sorry. I’m not 
trying to be a pain. Are you referencing the time of 
the investigation or just in general? 

BY MR. PORTNOY: 

Q At the time of the investigation and in 
connection with your investigation. 

A The Office of Government Ethics was 
responsible for rendering an assessment as to whether 
or not there were any violations of standards of 
ethics. But since they could not conduct an 
investigation as it applies to the facts surrounding 
the contacts between Treasury and the White House, 
they came to us as the fact finders. And it became 
our responsibility to do the investigation, develop 
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the facts and then report to the Office of Government 
Ethics those facts. 

And then taking those facts, it was up to 
them to analyze the facts and make a determination as 
to whether or not there were any violations of 
government ethics. 

Q Did you consider the Office of Government 
Ethics to be essentially your client? 

A I considered them to be our client, as I 
did Secretary Bentsen. 

Q What about your relationship with the RTC 
and their Inspector General’s office? 

A I considered them to be our co-partners in 
the conduct of the investigation. 

Q To whom did you consider the materials that 
you developed during the course of your investigation 
to belong? 

A They belonged to our office, to the Office 
of Inspector General. 

Q So, did you view it as your prerogative to 
make whatever use of those materials that your office 
saw fit? 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


1093 


231 

A That’s correct. 

Q And to dispose of those materials in any 
way that your office saw fit? 

A Just like any regular investigation. We 
conduct interviews, we take depositions and they all 
become part of the case file. So, information 
developed during the course of the investigation 
becomes part of the case file as it relates to that 
investigation. 

Q Had you ever before conducted an 
investigation in conjunction with another Inspector 
General’s office? 

A 1 have never been involved in an 
investigation that included another Office of 
Inspector General. I will say that 1 am not aware 
that we ever conducted an investigation that was 
as — not that the investigation was complicated, but 
with so many parties involved, that this was — there 
was no cookbook procedures in terms of how to go 
about doing this. 

(Counsel conferred with the witness.) 

MS. VASSAR: Could 1 just get a 
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clarification. Was your question joint 
investigations with an IG office? 

MR. PORTNOY: Yes. 

BY MR. PORTNOY: 

Q My follow-up, I suspect, addresses your 
concern. 

Have you ever conducted an investigation 
with another law enforcement agency? 

A Can I just jump off the record for a 
second? 

(Witness conferred with counsel.) 

MS. VASSAR: 1 don’t mean to do an inquiry, 
but since I’m pretty new, I don’t know. 

BY MR. PORTNOY: 

Q Have you ever worked with, for example, the 
FBI? 

A Not to my recollection. 

Q Or perhaps the Department of Justice? 

A Well, there are times when we have had 
other law enforcement bureaus do investigations for 
the Office of Inspector General because of our 
limited resources. But in terms of working joint 
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investigations with other law enforcement bureaus 
where we have worked together, there may be examples, 
but I can’t articulate what those examples might be. 

Q Has there ever been another instance in 
which your office performed an investigation on 
behalf of another entity, as you did in this instance 
with the Office of Government Ethics? 

A Yes. And that would have been for the 
Office of Special Counsel, which is part of the Merit 
System Protection Board. 

Q Did you develop any investigative materials 
during the course of that investigation? 

A Of that investigation? If we did the 
investigation, then we developed investigative 
materials. 

Q Notes, records? 

A That’s correct. 

Q Did you consider those notes and records to 
be the property of the Treasury Inspector General’s 
office? 

A That’s correct. 

Q And it was your prerogative to retain or 
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dispose of those materials? 

A That’s correct. 

Q And to release them or not release them? 

A That’s correct. 

Q 1 believe you testified earlier that, when 
you investigate a Treasury Department employee, you 
generally give your report to someone in that 
employee’s chain of command? 

A That’s correct. 

Q To their supervisor or — 

A To the head of the agency. By agency, I 
mean the agency within the Treasury Department, like 
the Bureau of Alcohol, Tobacco & Firearms, the Bureau 
of the Mint, the Bureau of Engraving and Printing. 

Q It would be someone within the Treasury 
Department who is a superior official to that 
individual? 

A That’s correct. 

Q Who is a superior official to the General 
Counsel? 

A The Deputy Secretary. 

Q Who would be a superior official to the 
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Deputy Secretary? 

A The Secretary. 

Q Is there anyone other than the Secretary 
who is a superior official to everyone who was a 
subject of your investigation? 

A Could you repeat that again? 

Q Yes. Thinking back to the investigation 
that you conducted and thinking back to the 
individuals whose conduct you investigated, referring 
to the Treasury Department employees, was there 
anybody, other than Secretary Bentsen, who was a 
superior official to all of them? 

A No. 

Q So, was there anybody other than Secretary 
Bentsen to whom you could have presented your 
findings? 

A No. 

Q Would it be fair to say that your provision 
of your report to Secretary Bentsen was comparable to 
the same kind of report you would make to a different 
official if there were a lower level investigation? 

A That’s correct. 
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MR. O’CALLAGHAN: Just to clarify, whether 
or not they actually gave the Secretary a report or 
not in connection with the investigation, whether 
they gave one to the Secretary. 

BY MR. PORTNOY: 

Q I believe you testified that on the 22nd of 
July, a draft report was provided to Secretary 
Bentsen? 

A l provided it to Ed Knight. 

Q As the Executive Secretary and 
representative of Secretary Bentsen? 

A Yes. 

Q Was providing it to Mr. Knight the same as 
providing it to Secretary Bentsen? 

A Yes. 

Q Was providing the draft report to 
Mr. Knight comparable to a report to the superior 
official as you would normally do? 

A That’s correct. 

Q Was Secretary Bentsen the action official 

who would have had to take personnel steps if the 
investigation called for it? 
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A Yes, that’s correct. 

Q So, in your estimation, did Secretary 
Bentsen have a managerial need for the information 
that you provided him? 

A Yes, he did. 

Q At the time, did you see anything improper 
or inappropriate about providing a copy of your draft 
report to Secretary Bentsen? 

A No, I did not. 

Q At the current time, do you see anything 
improper? 

A No, l do not. 

Q Would you say the reverse, that it was 
proper? 

A 1 would say it was proper. It was proper 
to provide him with that report. Again, 1 want to 
make much of the fact that issuing a draft report is 
not a common practice, but because of the special 
situation here, issuing a draft report was proper, 
and it was proper to issue a copy of that to 
Secretary Bentsen. 

Q I believe you stated earlier that you have 
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a statutory obligation to report to the Secretary? 

A Well, the statute does provide for us to 
report to the Secretary. 

Q Did you view your provision of the report 
to Secretary Bentsen as consistent with your 
reporting obligation? 

A I think it is consistent with our reporting 
obligation. I think it is consistent with the way we 
as an office conduct business. Even if it wasn’t for 
the statute, that in the operations of an Office of 
Inspector General, that if there is an allegation of 
wrongdoing on the part of that senior official and 
that senior official reports directly to the 
Secretary, then the Secretary would be the recipient 
of our report. 

Q Would your view be affected in any way by 
the fact that Secretary Bentsen is the one who first 
requested an inquiry into this conduct? 

A No. I think his request is wholly 
appropriate, as a matter of fact. 

Q Would the fact that he requested the 
inquiry strengthen your view that he ought to be 
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provided with a copy of the report? 

A That’s correct. Absolutely. 

Q You stated during your testimony that there 
is one employee of the Office of Inspector General 
who has a foot in two worlds, if you would. 

A Right. 

Q The counsel to the Inspector General. 

A That’s correct. 

Q And you stated that in some formal way, the 

Counsel to the Inspector General is attached to the 
Office of General Counsel? 

A That’s correct. 

Q Does the counsel to the Inspector General 
have any clients other than the Office of Inspector 
General? 

A No. 

Q Does she have any professional obligations 
of any kind to anyone other than the Office of 
Inspector General? 

A Professional obligations in terms of 
providing legal services? 

Q That’s correct. 
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A No. 

Q At the time of the investigation, the 
counsel to the Inspector General was Ms. Kemer; is 
that correct? 

A That’s correct. 

Q How long had you worked with Ms. Kemer at 
the time? 

A I worked with Ms. Kemer ever since she 
arrived in the Office of Inspector General, and I’m 
trying to back up from January ’93. Probably 
sometime in ’92 or ’91 she would have joined our 
office. So, it would have been a couple of -- about 
2-1/2 years, I would say. 

Q Were you in a supervisory position with 
respect to Ms. Kemer? 

A I wouldn’t necessarily consider it a 
supervisory position. That position provides legal 
services to us. The Office of Inspector General does 
contribute, provide input to her, to the evaluation 
of the individual occupying that position. 

The office does, in many respects, provide 
the work that is referred to that office. I guess 
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you could, in some way, say that we do provide 
supervision, but in terms of supervising the 
technical aspects of that job, we do not. We are not 
lawyers. 

Q Let me rephrase that a little bit. Have 
you been -- from the time Ms. Kemer joined the 
Inspector General’s office to the time the 
investigation was completed, were you deputy 
Inspector General? 

A Yes. 

Q So, you were one of the seniormost 
officials in the Inspector General’s office? 

A That’s correct. 

Q You were one of the officials to whom 
Ms. Kemer was supposed to provide legal services? 

A Exactly. 

Q Were you satisfied with Ms. Kemer’s legal 
services? 

A Yes, I was. 

Q Was it your view that she was vigorous in 
preserving the independence of your office? 

A Yes, very much so. 
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Q Was it your view that she was vigorous in 
preserving the integrity of your office? 

A Yes. 

Q Was there ever an occasion in which you 
perceived Ms. Kemer to have some kind of divided 
loyalty? 

A No. 

Q Do you have any concern that the formality 
of her employment by the Office of General Counsel 
affected the legal judgments she was making? 

A No. 

Q Or the advice she was providing to you? 

A No. 

Q With respect specifically to the 
investigation under discussion here, do you have any 
concern that at any time Ms. Kemer acted out of 
divided loyalties? 

A No, I do not. 

MR. O’CALLAGHAN: Can you be more specific, 

Jim? 

MR. PORTNOY: Certainly. 

BY MR. PORTNOY: 
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Q Do you have any concern that the fact that 
Ms. Kemer was employed in some formal way by the 
Office of General Counsel affected her legal 
judgment? 

A No, it did not. 

Q Do you have any concern at any time the 
fact that Ms. Kemer was employed by the Office of 
General Counsel affected her participation in your 
investigation? 

A No, it did not. 

Q Did there ever come a time during the 
investigation that you had any question about 
Ms. Kemer’s professionalism? 

A No. 

Q Or her integrity? 

A No. 

Q Has anything you have learned since the 
investigation was completed altered your judgment in 
any way? 

A No. 

Q 1 would like the record to reflect I’m 
showing the witness a document stamped two different 
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numbers — 

A The same document? 

Q -- one of them being 6890 and the other 
being 0156179. 

(Exhibit 6890 identified.) 

BY MR. PORTNOY: 

Q It is a memorandum from Mr. Cesca to Jean 
Hanson dated June 27, 1994. 

I believe you testified you are familiar 
with this document? 

A Right. 

Q Would you state again your recollection of 
why this document was prepared. 

A It was prepared basically to create a 
record that would basically separate or remove 
Francine Kemer from any supervision at all from the 
General Counsel. It was basically to establish a 
fire wall between Ms. Kemer and the General Counsel 
and that, during the period of this investigation, 
that l would be responsible for Ms. Kemer’s 
performance. 

Q Did you have any concern about Ms. Kemer’s 
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performance prior to the issuance of this memorandum? 

A No, I did not. 

Q Did you have any concern following the 
issuance of this memorandum? 

A No. 

Q Do you recall who might have expressed 
concern? 

A I don’t recall specifically. There was a 
concern expressed, and 1 dealt with the concern and 
concluded that Ms. Kemer would be -- Ms. Kemer’s 
involvement in the investigation would be 
appropriate. 

Q Did anybody express any concern to you 
after the issuance of this memorandum? 

A I don’t remember the timing of that. I 
don’t know if the concern was expressed prior to the 
issuance of the memo or subsequent to the issuance of 
the memo. But I do remember having to deal with that 
particular issue. 

Q I would like to show you a document marked 
444, which 1 believe Mr. O’Callaghan showed you 
previously, which are notes dated June 22, 1994 of a 
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staff meeting. And 1 would draw your attention to 
the highlighted portion in brackets, and in addition, 
the highlighted portion in the margin in brackets. 

MR. O’CALLAGHAN: Can you identify that for 
the record? 

BY MR. PORTNOY: 

Q Read the larger portion first. 

A Sure. It says "expressed concern over 
Francine’s reporting chain. Memo drafted by Francine 
to Dennis Foreman." 

Q And the notation in the left margin? 

A It says "call RTC." 

Q Are both of those portions of the 
memorandum bracketed, meaning is there a bracket 
around them or parentheses? 

A 1 don’t see — that is E. This bracket 
applies to Nussbaum in Italy. 

Q It doesn’t matter. It doesn’t matter. 

Let me ask you if the notation "call RTC" 
next to the discussion of the concern about 
Ms. Kerner refreshes your recollection in any way as 
to who might have been the source of concern about 
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her role? 

A Well, this note was written by Jim Cottos. 

It was at a staff meeting. Francine was reporting 
out to the staff. These are Jim Cottos ’s notes as it 
applies to Francine reporting out. 

Where it says ’’expressed concern over 
Francine’s reporting chain," 1 don’t know if that was 
a concern expressed by Francine that Cottos had 
written up or if that is a note he wrote in which he 
expressed concern. 

MR. O’CALLAGHAN: I think it is kind of 
tough to ask the witness to state the mind of the 
author of a note he hasn’t seen before. 

BY MR. PORTNOY: 

Q I was asking whether the note "call RTC" 
next to this matter sparked a recollection. 

A I do have a recollection that the concern 
was expressed, and I dealt with the concern. 

Q And it was resolved to your satisfaction? 

A That’s correct. 

Q And to this day, you are satisfied that it 
was properly resolved? 
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A Oh, absolutely. 

Q Was it Ms. Kemer’s role in your office to 
serve as a liaison to the Office of General Counsel? 

A That was one of the roles that she carried 
out, was to act as liaison between our office and the 
Office of the Assistant General Counsel for 
Administration. 

Q Was that part of her normal duties? 

A I wouldn’t say that it was part of her 
normal duties. But there is a lot of exchange 
between the counsel to the IG and that particular 
office. A lot of it deals — because of the work 
that we do in conduct investigations, and sometimes 
that office gets involved in making determinations as 
to the appropriate administrative sanctions to be 
taken. So, there is communication frequently between 
that office and it involves the administration and a 
lot of what we do is that side of the operation. 

Q Is it fair to say Ms. Kemer’s role as 
liaison between the Inspector General’s office and 
that portion of the Office of General Counsel was not 
unique to this investigation? 
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A 1 wouldn’t say that it is unique. There is 
a relationship that exists there between our office. 

It is just by virtue of the fact of what our 
respective responsibilities are. 

Q So, there would have been other matters in 
which Ms. Kemer would have had contact with that 
office? 

A That’s correct. 

Q And that never raised any concern? 

A No. 

Q I believe you stated during your earlier 
testimony that Mr. Schmalzbach’s office at the Office 
of General Counsel was essentially in some respect an 
autonomous entity. Could you describe that a little 
further. 

A I think I said that in reference to this 
investigation; that, for the purposes of this 
investigation, Mr. Schmalzbach was reporting directly 
to the Office of the Secretary, that his office as it 
applies to this investigation was not under the 
supervision of the General Counsel. 

Q Why do you think that was the case? 
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A Well, 1 think because of the sensitive 
nature of the investigation and the role that 
Mr. Schmalzbach’s office -- the role that he was 
responsible for carrying out in terms of preparing 
the Secretary for the hearing, and then potentially, 
the role that he would have to play in terms of any 
administrative action the Secretary might have to 
take relating to those senior officials, if the OGE 
had found that there was ethical wrongdoing. 

Q Would it be fair to say that one of the 
reasons that the office of administration was 
reporting directly to the Secretary was because 
higher ups in the Office of General Counsel were 
implicated in the investigation? 

A That’s correct. 

Q Would you characterize this as an effort to 
build a second fire wall within the department? 

A That’s correct, that’s correct. 

Q Are you aware of any other fire walls or 
similar kinds of provisions? 

A No, not during the conduct of this 
investigation. There may have been others at other 
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times, but not during this investigation. 

Q Are you aware specifically of any other 
examples? 

A 1 can’t recollect right offhand whether or 
not there have been others. 

Q 1 believe you also testified that you 
coordinated with the Office of General Counsel in 
some fashion in light of Secretary Bentsen’s 
testimony to Congress. 

A I am referring to — the coordination was 
with the Assistant General Counsel for 
Administration, Ken Schmalzbach’s office, and given 
the responsibility of that office to prepare the 
Secretary for the hearings, the work that we were 
doing was coordinated to that office. 

Q You had a meeting with people from that 
office, I believe you said? 

A Correct. 

Q When was that, do you recall? 

A Was that late May? 1 think it was like May 
23rd. There was an E-mail message from Francine 
Kemer in which she mentioned a meeting that 1 was 
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involved in with Ken Schmalzbach. As a matter of 
fact, there it is. 

Q Was it the responsibility of the office of 
administration to assist Secretary Bentsen in 
preparing for his testimony? 

A 1 think it depends on what the nature of 
the testimony is. 

Q In this instance. 

A In this instance, yes. 

Q Would you view it as appropriate for that 
office to try to collect all possible information for 
Secretary Bentsen? 

A 1 would say so. 

Q Would you view it as in fact an obligation 
of somebody preparing the Secretary for testimony? 

A I think it is part of their 
responsibility. And I think that their obligation is 
built within the responsibility. 1 think if you have 
the responsibility for doing it, then you have the 
obligation for carrying out that responsibility. 

Q Secretary Bentsen’s testimony encompassed 
in part matters that were pertinent to your 
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investigation, did it not? 

A Yes, it did. 

Q So, would you view it as appropriate for 
Mr. Schmalzbach, and 1 believe you testified that 
Mr. McHale also participated, to seek information 
regarding your investigation in order to prepare 
Secretary Bentsen? 

A Right, right. 

Q Do you have any reason to believe that 
either Mr. Schmalzbach or Mr. McHale or anyone else 
from that office was seeking information from you for 
any reason other than to prepare Secretary Bentsen’s 
testimony? 

A No. With one exception, and that was if 
they were going to have to be involved in the 
determination of the appropriate administrative 
action. But I think that, in terms of what their 
immediate charge was, it was to prepare the Secretary 
for testifying. 

Q Did you ever have any reason to believe 
that either Mr. Schmalzbach or Mr. McHale or anybody 
in that office was seeking, through contacts with you 
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or anyone in your office, to influence your 
investigation in any way? 

A No. 

Q Or to limit your investigation in any way? 

A No. 

Q Or to direct you to a particular conclusion 
to the extent that you reached conclusions? 

A No. 

Q You also testified that you knew that 
Secretary Bentsen wanted your report prior to his 
testimony. 

A Right. 

Q Did anybody ever direct you to provide a 
report in a given time? 

A Well, Secretary Bentsen’s interest in 
having us deliver that report, completing our 
investigation prior to the hearings is documented in 
his request to me. 

Q I would like the record to reflect I’m 
showing Mr. Cesca a document numbered 6883. It is a 
memorandum to Mr. Cesca from Secretary Bentsen, 
entitled "Investigation of White House/Treasury 
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contacts concerning Madison Guaranty Savings & Loan 
Association," and it is dated June 30 of 1994. 

I would ask you to look at the document 1 
have just shown you, Mr. Cesca. Is that the 
memorandum that Secretary Bentsen sent to you asking 
you to re-initiate your investigation? 

A That’s correct. 

MR. O’CALLAGHAN: I don’t mean to 
interrupt, but I don’t know if it was ever 
established that an investigation was ever initiated 
prior to that time. 

BY MR. PORTNOY: 

Q Is this the document Secretary Bentsen sent 
you urging you to initiate an investigation following 
the completion of the Independent Counsel’s 
investigation? 

A Right, that’s correct. 

Q I would ask you to look at the last 
sentence — 

A Yes. 

Q — and read that into the record, please. 

A "I would greatly appreciate it if you would 
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take whatever actions are necessary to ensure that 
the director receives your report in sufficient time 
to provide me with his views and advice prior to the 
Congressional committee hearings on this matter." 

Q Does director refer to the director of the 
Office of Government Ethics? 

A That’s correct. 

Q Would you characterize that as urging you 

to complete your report quickly? 

A 1 would say that it is strongly urging us 
to complete our report. 

Q But it is not a directive, is it? 

A Well, receiving that request from Secretary 
Bentsen, it was our intention to see if we couldn’t 
comply with that request. 

Q But it was your decision, was it not, how 
long your investigation would take? 

A That’s right. As I testified earlier, it 
was my interest to conduct a professional and 
thorough investigation. And if it looked as though 
we could not satisfy that, then 1 had a 
responsibility to go back to Secretary Bentsen and to 
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inform him that we could not comply with that 
request. 

Q And you could have done that at any time 
prior to the issuance of your report, could you not? 

A That’s correct. As a matter of fact, there 
was a point in time when 1 almost did it. 

Q You indicated earlier that White House 
Chief of Staff McLarty had asked Special Counsel 
Cutler to conduct an investigation. 

A That’s correct. 

Q Do you recall how you learned that? 

A 1 don’t recall specifically how I learned 
that. 

Q Do you recall when you first learned it? 

A Well, I learned it very early on. Now, it 
could have been prior to the initiation of our 
investigation, or it could have been even prior to 
that in terms of when Chief of Staff McLarty asked 
Lloyd Cutler to conduct an investigation. Early on 
there were some discussions with respect to Jane 
Sherburne and our office. We became aware that 
Mr. Cutler was asked to conduct an investigation. 
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Q What were the nature of those discussions 
regarding Ms. Sherburne in your office? 

A Well, the discussions with Ms. Sherburne, 
she was the person that was our liaison coming from 
the White House, and she was the one that basically 
assisted in providing us with documents and helping 
us set up interviews of White House witnesses. She 
was also the one that handled the subject of 
exchanging our records of interviews with them so 
that they could identify discrepancies between their 
records of interview and our records of interview. 

And if there were any discrepancies, then there would 
maybe be a need to follow-up. 

So, there was that. Jane Sherburne was the 
one who was primarily in contact with our office. 

Q Do you recall when those conversations 
might have occurred? 

A Well, probably they occurred starting from 
the beginning of the investigation up to about midway 
through the investigation; maybe the first week, week 
and a half, two weeks. 

About the second week into the 
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investigation, that’s when we were starting to 
prepare the — starting to schedule the White House 
witnesses for interview. So, to me, the subject of 
the transcripts came early on. It was decided on and 
then it didn’t come up again. 

Q Was the White House cooperative in 
scheduling interviews? 

A Once the White House received our letter, 
it was a letter dated July 1, signed by Mr. Adair and 
myself, then there was never any problem in terms of 
scheduling. 

The problem dealt more with whether or not 
the witnesses would be available for interviews 
because, at that same time, I think it was the G7 
meetings were occurring over in Italy, and some of 
the White House witnesses were still in Italy and 
they were starting to drift back into the United 
States. So, we were trying to line them up for 
interviews as soon as they got back. 

Q I would like to direct your attention to a 
letter Bates stamped 015592, which is dated July 1 of 
1994 and is a letter from Mr. Adair, actually signed 
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by Steven Switzer and you, to Lloyd Cutler. 

(Exhibit 015592 identified.) 

BY MR. PORTNOY: 

Q Is that the letter to the White House you 
were referring to? 

A That’s correct. 

Q Is it your testimony that, following this 
letter to the White House, the White House complied 
with your requests to investigate and speak with 
White House witnesses? 

A That’s correct. After they received this 
letter, there was never any problem in terms of 
getting them scheduled for interview. 

Q There were occasional scheduling conflicts? 

A Yes. You can expect that. We made 
ourselves available, which meant weekends, nights. 
Whenever they were available, we made ourselves 
available. 

Q Would you say that the White House, in any 
way, put up road blocks to your investigation? 

A No. 

Q Would you say that the Treasury Department 
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was cooperative in scheduling witnesses? 

A Yes. 

Q And providing documents? 

A Right. 

Q 1 didn’t actually ask you. Was the White 
House cooperative in providing documents? 

A Yes. 

Q Was the RTC cooperative in providing 
witnesses? 

A Yes. 

Q And in providing documents? 

A Yes. 

Q Do you recall any incident with respect to 
any of those three entities where there was someone 
you wanted to contact or interview that you were 
blocked from contacting? 

A No. 

Q Do you recall any incidents with any of 
those three entities where there were any materials 
you needed or wanted and were denied? 

A No. 

Q Turning back to the White House 
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investigation, 1 believe you testified earlier that 
you viewed Mr. Cutler’s efforts as comparable to 
those of an Inspector General? 

A That’s correct. 

Q Does the White House have an Inspector 
General? 

A No, they do not. 

Q Is it the normal course for agencies to 
seek to conduct internal investigations when there 
are allegations of wrongdoing? 

A Could you repeat that again. 

Q Sure. Maybe 1 could make it more 
articulate. 

A You have to repeat the question. 1 was 
anticipating a different question than you were 
asking. 

Q Is it normal practice for agencies of the 
government to initiate internal investigations when 
they become aware of allegations of wrongdoing by 
their employees? 

A Yes. 

Q Is there any agency or official within the 
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White House who is, to your knowledge, legally 
designated to conduct those kinds of investigations? 

A Legally designated? I don’t believe so, 
no. 

Q So, it would be essentially an ad hoc 
process in the White House? 

A That’s correct. 

Q In your view, would Mr. Cutler, as White 
House Counsel, have been a logical person to conduct 
the investigation? 

A Yes. 

Q In your view, would he have been an 
appropriate person to conduct the investigation? 

A I think it would have been appropriate 
because Mr. Cutler was brought into the White House 
on an interim basis between the time that 
Mr. Nussbaum left the White House and then a new 
General Counsel was brought in. And if you 
recollect, he was brought in because of his 
reputation as being an individual of extremely high 
integrity. 

So, he wasn’t there for the long term. He 
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was there, I think, to cover a period of time. And 
of probably all of the individuals, 1 think he did 
not have the same allegiances to the President as 
probably a lot of the other White House officials. 

Plus, 1 also think as part of that office, 
there is an ethical responsibility as it applies to 
the ethics arena in government that also falls within 
the purview of the counsel. 

Q Are you aware that the designated agency 
ethics official in the White House is an Associate 
Counsel to the President? 

A I think that is probably correct. 

Q Or at least at the time was. 

A I’m not sure of that. But 1 know that 
there is a connection between that office and 
ethics. 

Q So, you didn’t see any problem with the 
White House conducting an internal investigation? 

A No. 

Q And you didn’t see any problem with 
Mr. Cutler heading up that investigation with the 
White House? 
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A No, I did not. 

Q Did you see any problem with Ms. Sherburne 
participating in that investigation? 

A I didn’t have any problem with 
Ms. Sherburne participating in it. 

Q In light of the views you just expressed 
about the White House investigation, was it your view 
that your agency should cooperate with the White 
House investigation? 

A During the conduct of the investigation, 1 
never saw us as having a need to cooperate with them, 
because I really didn’t have a full appreciation of 
what the scope of their - it was after I deliberated 
on it that I concluded that it was appropriate for us 
to assist them. 

Q If you became aware that an agency other 
than the White House, an agency with an Inspector 
General’s office was engaged in an investigation, 
would you normally cooperate with that investigation? 

A Yes. 

Q And did you view your relationship with 
Mr. Cutler as similar? 
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A 1 viewed it that way, although some of my 
former colleagues didn’t view it that way. 

Q Did you know at the time that they had a 
different view? 

A No, I did not. 

Q So, when did you first learn that your 
colleagues didn’t view Mr. Cutler as comparable to an 
Inspector General? 

A It is not that they -- when I talk about 
colleagues, I am talking about former Inspectors 
General that were asked as to whether or not they 
thought it was appropriate to release the documents. 

And basically they went public with the fact that 
they felt it was inappropriate. 

Q But at the time nobody expressed that view 
to you? 

A No, not at the time. Maybe some people had 
reservations. But by the time it became known that I 
released it, the decision had already been made. 

Q I would like you to look at a document, 

Bates stamp numbers 10840 and 10841, which is a 
letter from Mr. Cutler, I believe initialed by Jane 
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Sherburne, to you and Mr. Adair, dated July 6, 1994. 

Would you just describe for the record in 
general terms the subject of that letter. 

A Yes. It looks like it is the cover letter 
associated with information that was being provided 
to our office by White House Counsel. 

MR. O’CALLAGHAN: For the record, it has 
already been shown to the witness earlier in the 
deposition and identified. 

BY MR. PORTNOY: 

Q Yes. This is the same letter that 
Mr. O’Callaghan showed you, but as to which 1 think 
there are some additional pertinent questions. 

A Okay. 

Q You don’t remember seeing this letter here 
prior to this deposition? 

A The letter was addressed to me, and the 
chances are that I did see it. But if you would have 
asked me whether or not I would have gotten this 
letter before this deposition, I would have had to 
think long and hard about whether or not 1 had. 

But since it was addressed to me, then 1 
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would say that I probably saw that at the time that 
we received it. 

Q Would it be fair to say that the letter is 
a cover letter transmitting documents from the White 
House to you and Mr. Adair? 

A I would say so. 

Q Would it be fair to say that the letter 
imposes some limitations on your use of the 
documents? 

A I think that it does impose some 
limitations. 

Q Or at least some conditions. 

A Conditions. 

Q 1 would like you to look at the provisions 
that appear to condition the receipt of the document, 
and tell me whether in your view any of those 
conditions in any way impeded your ability to conduct 
your investigation. 

A No, they did not impede our ability. 

Q Turning in particular to the third 
condition which 1 believe is highlighted. 

A Yes. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


1112 


269 

Q Could you just summarize that or read it, 
as you prefer? 

A "You will provide my office with at least 
two days’ advance notice before you show copies of 
any of these documents to anyone other than a member 
of your investigative team or a deposition witness." 

Q I believe Mr. O’Callaghan asked you about 
that condition. Did your office ever show White 
House documents to a third party other than an 
investigator? 

A To my knowledge, we did not. If you are 
talking about other than the individuals mentioned 
here, and 1 think as 1 mentioned in my earlier 
testimony, we have exhibits that are appended to our 
report of investigation, and these are exhibits which 
are reflective of documents. But I don’t know if any 
of those exhibits apply to the documents we received 
from the White House. 

Q But you didn’t seek permission from the 
White House? 

A To my knowledge, we did not have to provide 
them with any advanced notice. 
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Q Let me make this perfectly clear. 

A Sure. 

Q I believe you stated earlier that you never 
violated this provision. Did you ever comply with 
it? 

MR. O’CALLAGHAN: I don’t think that was 
the testimony, Jim. To be clear, he testified — and 
correct me if I’m wrong — you testified that at 
first you didn’t think you violated it, and then you 
testified that you had attached exhibits to the 
report. 

THE WITNESS: Right. 

MR. O’CALLAGHAN: And that you hadn’t 
notified the White House two days in advance; is that 
correct? 

THE WITNESS: Right. I don’t know if the 
exhibits that we have in the report are reflective of 
information that we secured from the White House. 

BY MR. PORTNOY: 

Q I do understand the testimony correctly 
then. My question to you is whether you ever 
complied with that provision. Did you ever notify 
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the White House at any time before showing any 
documents to anyone? 

A No. 

Q Other than the exhibits to your report, did 
you ever have any reason to show copies of any of the 
White House documents to anyone other than a member 
of your investigative team or a deposition witness? 

A Not that 1 can think of. 

Q Would it be fair to say that the conditions 
delineated in this letter had no effect on your 
investigation? 

A It did not. 

Can 1 take a break? 

MR. O’CALLAGHAN: Sure. 

(Recess.) 

BY MR. PORTNOY: 

Q I show you a document numbered 366. It is 
an E-mail from Francine Kemer to Jim Cottos, copying 
Raisa Cesario and you. It is dated July 18, 1994. 

Look at the First highlighted portion. 

A Yes. 

Q For the sake of future readers, if there 
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are any, read that into the record. 

A "In accordance with our discussion earlier 
today, I permitted the Office of Assistant General 
Counsel for Administration to copy and retain for 
their use the witness transcripts in my possession." 

Q Just to be clear, to whom does the word 
"discussion" refer? 

A To Jim Cottos, and 1 don’t know if it 
refers to me or not. But it certainly refers to 
between the "from," who is Francine Kemer and the 
"to," who is Jim Cottos. 

Q Based on that document, do you have any 
independent recollection of this matter? 

A No, 1 don’t. 

Q Based on that document -- 

MR. O’CALLAGHAN: For clarity, this matter, 
are you referring to the discussion or the content of 
the E-mail? 

MR. PORTNOY: Either. 

MR. O’CALLAGHAN: Why don’t we do it one at 

a time. 

THE WITNESS: 1 don’t have any recollection 
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BY MR. PORTNOY: 

Q Let’s leave that for the moment. You have 
no recollection that Ms. Kemer or Mr. Cottos spoke 
with you prior to the decision to release or provide 
transcripts? 

A I have no recollection that they spoke to 
one another. 

Q I believe during your testimony earlier you 
indicated that the transcripts provided to the 
Treasury Department Office of General Counsel were 
unredacted? 

A Were unredacted, that’s correct. 

Q To your knowledge, had any transcripts been 
redacted at this point? 

A No. Redaction didn’t take place until we 
issued our final report. 

Q Had anybody raised with you the subject of 
redacting transcripts? 

A No. 

Q Are you aware of any discussions among 
anybody regarding the redaction of transcripts? 


Q So, there was no decision to provide 
unredacted as opposed to redacted transcripts? 

A That’s correct. 

MR. O’CALLAGHAN: You mean as the documents 
existed? Do you see the distinction? You are making 
an assertion that there wasn’t a decision to be made 
versus providing unredacted and redacted versus 
whether there was a decision to provide existing 
documents which were redacted and unredacted. 

MR. PORTNOY: I don’t think 1 understand 
your clarification, but allow me to try my question 
again. 

MR. PORTNOY: Actually, read back my 
question, please. 

(The reporter read the record as requested.) 

THE WITNESS: There was no decision to 
provide unredacted as opposed to redacted 
transcripts. 

MR. O’CALLAGHAN: Do you see my problem? 

It is kind of strange. 

BY MR. PORTNOY: 
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Q At any time — strike all that. Let me go 
back. 

During the time period referenced in this 
E-mail, did you ever consider whether to provide 
redacted or unredacted transcripts? 

A No. 

MR. O’CALLAGHAN: I’m sorry. It is just — 
it kind of puts forward the — is the question 
whether he considered redacting or unredacting, or is 

it considering — 

BY MR. PORTNOY: 

Q When you considered whether to provide the 
transcripts, did you consider whether those 
transcripts should be redacted or unredacted? 

MS. VASSAR: Just say one; right? 

MR. O’CALLAGHAN: That’s fine the way it 
is. 

THE WITNESS: No. 

MR. O’CALLAGHAN: 1 think that question 
makes it clearer. 


MR. PORTNOY: That’s fine. I’m happy to 

clarify the record. 
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BY MR. PORTNOY: 


Q Just to be totally clear here, are you 
aware of anybody objecting to the provision of 
deposition transcripts to the Assistant General 
Counsel for Administration? 

A I’m not aware that anybody objected to 
that. 

Q Nobody objected before they were provided? 

A I never heard any objection, period, before 
or after. 

Q Look at a document numbered 367, which is a 
July 19, 1994 E-mail from Jim Cottos to Francine 
Kemer with copies to Raisa Cesario, but it 
apparently was not directed to you. 

If you would read the highlighted portion. 

A "It is nice of Jane Sherburne to offer to 
tell us of the inconsistencies of the testimony, but 
I think it should be the other way around. I think 
she should give us copies of their interviews and let 
us compare." 

Q At the time this E-mail was written, were 
you aware that the White House had - that there was 
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discussion of the White House providing to your staff 
materials produced during their investigation? 

A No, 1 was not. 

0 Are you aware whether the White House ever 
did provide materials to anyone on your staff? 

A As it applies to their interviews? No, I 
wasn’t, but it wasn’t necessary, because we were 
interviewing the White House people. We were 
establishing our own records of interview. 

MR. O’CALLAGHAN: I’m just a little 
concerned with the characterization. You said that 
the White House is providing Treasury 1G with 
information regarding their investigation. 

MR. PORTNOY: My question was whether 
Mr. Cesca was aware of any discussion of the subject 
of the White House providing materials from their 
investigation to his staff. 

MR. O’CALLAGHAN: As reflected in here? 

MR. PORTNOY: No. Any knowledge from any 

source. 

MR. O’CALLAGHAN: Okay. 

BY MR. PORTNOY: 
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Q We have gone a little sideways and I need 
to be sure 1 have asked you this question. 1 
apologize if it is repetitive. 

A Okay. 

Q Would it be fair to say that you saw no 
problem at the time with providing copies of the 
deposition transcripts to Mr. Schmalzbach, his staff? 

A That’s correct. No, 1 didn’t see any 
problem. 

Q Knowing now what you know, do you see any 
problem? 

A No. 

Q So, would it be fair to say your view then 
and now was — 

A It was not a problem to provide him with 
the transcripts. 

Q Do you have any reason to believe that the 
provision of transcripts to Mr. Schmalzbach in any 
way affected your investigation? 

A No, it did not. 

Q Turning to the events of the 23rd of July, 
you testified earlier that Ms. Kemer called you at 
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about 1:00 in the afternoon? 

A That’s correct. 

Q And she related to you a conversation she 
had had? 

A Right, with, I believe it was Steve 
McHale. 

Q And what was the subject of her 
conversation with Mr. McHale? 

A The subject of the conversation was that 
Lloyd Cutler had requested that he receive copies of 
our transcripts, witness transcripts. 

Q Do you know to whom Mr. Cutler made that 
request? 

A To whom precisely that request went to in 
the department, 1 do not. 

Q Do you know generally? 

A I don’t know if it would have come in 
directly into Steve McHale’s office or would have 
gone to another level. I think it is — the term 
requested of the secretaries may be from a general 
standpoint. I don’t think he called up Secretary 
Bentsen and said I want them. 
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But to respond to your question, 1 don’t 
know who precisely would have been the recipient of 
that request. 

Q Might the conversation have been on a staff 
level? 

A It could have been. 

Q Could it have been, for example, 

Ms. Sherburne and Mr. McHale? 

A I think that could be likely. 

Q But it still could have been reported to 
you as Mr. Cutler requesting that Secretary Bentsen 
provide it? 

A Absolutely. 

Q You initially concluded not to provide the 
transcripts? 

A That’s correct. 

Q Would you briefly state just once more what 
your concerns were. 

MR. O’CALLAGHAN: No offense, Jim, but it 
is already in the record. Unless you can state a 
real purpose for going through it all over again, I 
don’t see what value it is going to add, unless you 
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have some clarifying statements you want to make 
regarding what he has already testified to. These 
are the exact same questions that were asked 
earlier. 

MR. PORTNOY: 1 have notes as to 
Mr. Cesca’s concerns. 1 will be happy to read them 
and ask him if he agrees with me that those were his 
concerns, if you would prefer that. 

MR. O’CALLAGHAN: Are you trying to - 1 
don’t understand what you are trying to accomplish. 

BY MR. PORTNOY: 

Q 1 believe you testified, sir, that you were 
not — I believe you testified that your concern did 
not center on the content of the deposition 
transcripts. 

A Right. 

Q You testified that you hadn’t expected the 
request and were therefore surprised by it? 

A That’s correct. 

Q Your initial reaction as a cautious 
professional person -- 

A Was not to release, right. 
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Q You also were concerned that the 
depositions involved the — 

A I was concerned with was it appropriate for 
us to release the transcripts, appropriate from the 
standpoint that we were conducting an investigation 
relating to contacts between Treasury and the White 
House, and now the White House is coming to the 
Treasury asking for information. 1 was concerned 
about the appropriateness of whether or not we should 
release that information. 

And my inclination, in a lot of IG type 
operations, when people ask for information outside 
of our investigative arena, it always causes you to 
kind of hesitate. You don’t willingly say oh, sure, 
you can have whatever you want. We tend to hesitate 
whenever that request comes. That’s the way I 
reacted. 

Q Would it be fair to describe it as sort of 
a gut level response? 

A That’s correct. 

Q Or a visceral response? 

A That’s correct. 
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Q Rather than a reasoned response? 

A That's right. 

Q Did Ms. Kemer express opposition to your 
decision? 

A I think we discussed it. I don't remember 
precisely whether or not she was totally in favor of 
it, but we discussed it; as I said, we probably spoke 
for about 15 minutes on the telephone. 

I really hadn’t thought it all the way 
through like I did subsequent to that conversation. 

But I think I basically was relying, as you 
indicated, on my gut reaction, and that was not to 
release the transcripts. 

Q Did you get the sense that Ms. Kemer was 
trying to change your mind or convince you to do 
something different? 

A I think that — I don’t think that she was 
trying to change my mine as much as she was trying to 
give me both sides of the issue. 

Q So she was functioning as your legal 
counsel? 

A That’s right. 
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Q And giving you the information and allowing 
you to make the decision? 

A That’s right. 

Q You didn’t feel like she was pressuring 
you, did you? 

A No. 

Q During the subsequent hours when you were 
reconsidering your decision, did you discuss your 
decision with anyone? 

A No, I did not. 

Q Did anyone contact you in any way? 

A No. 

Q So, this was simply an internal process? 

A That’s right. 

Q 1 believe you said one of the factors you 
considered was that you had completed your 
investigation. 

A That’s correct. 

Q So, in your estimation, your investigation 

was completed by the 23rd of July? 

A Right, that’s correct. 

Q Why was this a significant factor? 
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A Well, it was significant from the 
standpoint that we had interviewed everybody that we 
needed to interview. Now, there is that one 
exception, and that applies to the Office of the 
Comptroller of the Currency, who we interviewed the 
early part of that following week at the request of 
the Office of Government Ethics. 

As of that time, as of the 22nd and 23rd, 
in my view, we had completed our investigation and we 
had sworn testimony from all of the witnesses and the 
only reason, as 1 indicated earlier, we didn’t issue 
a final report was to provide the opportunity to the 
Office of Government Ethics to review our report of 
investigation and recommend any changes they saw was 
necessary as it applied to the content of our 
report. 

Q Would one of the reasons for not releasing 
transcripts while an investigation was open be so 
that witnesses couldn’t compare their testimony? 

A That’s correct; right. 

Q You weren’t concerned about that, were you, 
sir? 
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A No, because our investigation was already 
completed. 

Q You don’t have any reason to believe that 
any witnesses did compare testimony, do you, sir? 

A That’s correct. 

Q You also indicated that part of your 
thinking was that the information in the depositions 
was already essentially public? 

A That’s correct. 

Q Would you expand on that, please. 

A There were, I guess, a number of articles 
that appeared in the newspaper in which discussions 
on the criminal referrals had already been 
mentioned. And then, although the hearings hadn’t 
started, the House -- the hearings in the House and 
the hearings in the Senate were not concurrent 
hearings. They were consecutive. 

If somebody was going to tell their 
testimony, all they had to do was listen to the 
hearings and they could have told the testimony. 

During the conduct of the investigation, 
based upon our discussions among the investigators. 
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it did appear as though nothing new was coming out of 
those interviews that we hadn’t already heard about. 

Q Would you it be fair to say you didn’t 
think there was any risk? 

A That’s correct. 

Q And looking back, would it be fair to say 
that your estimation of the risk was accurate? 

A Nothing has ever been disclosed to me that 
individuals took advantage of the fact that we 
released those transcripts to Mr. Cutler. 

Q In your judgment, would there be anything 
improper or inappropriate about Mr. Cutler using 
those deposition transcripts to prepare for his 
testimony before Congress? 

A None that has ever been explained to me. 

Q Would there be anything inappropriate about 
Mr. Cutler using the knowledge he gained from those 
deposition transcripts to assist other White House 
personnel in preparing for their testimony? 

A I don’t know the answer to that, whether or 
not that — I just don’t feel that I’m qualified to 
render an opinion on that. 
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Q Let me ask you a different question. 

A Sure. 

Q Would there be anything inappropriate about 
an individual who is to testify before Congress 
reviewing sworn deposition transcripts prior to their 
testimony in general? 

MR. O’CALLAGHAN: That’s a pretty general 
question. 

THE WITNESS: Off the top of my head, I 
don’t see where there would be a problem with that. 

I mean, if there is sworn testimony, then that record 
has been established. 

BY MR. PORTNOY: 

Q Please continue. 

A Unless there is a legal prohibition against 

it, I am not aware of any reason why not. 

Q You wouldn’t have any objection to people 
using information collected during your investigation 
for other lawful purposes? 

A Not being a lawyer, 1 don’t see a problem 
with that. But maybe if 1 were a lawyer, 1 would, or 
if I were a Congressman getting ready to have a 
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hearing, maybe I would. But again, without thinking 
it through, I don’t see where there would be a 
problem with that. 

Q But as an investigator, your concern is the 
integrity of your investigation; correct? 

A That’s correct. 

Q And the integrity of your investigation 
isn’t threatened by people making use of those 
transcripts in another forum? 

A I would have a problem if we conducted an 
interview with an individual and developed a 
transcript of that interview, and then that 
transcript of interview was then given to another 
party who was going to be a witness in our 
investigation and now that party had the opportunity 
to take a look at that transcript. 1 would 
definitely have a problem with that. 

Q But that didn’t occur, did it? 

A That did not occur. 

Q At least to the best of your knowledge? 

A That’s correct. 

Q In fact, it probably could not have 
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occurred, could it, because the only witness who 
remained to testify at this point was Mr. Ludwig? 

A That’s correct. 

MR. O’CALLAGHAN: In your investigation; 

right? 

THE WITNESS: That’s correct. 

BY MR. PORTNOY: 

Q And your concern with respect to the 
transcripts was the integrity of your investigation? 

A That’s correct. 

Q When you returned from church, you had 

received a phone message from Mr. Knight? 

A I was informed that Mr. Knight had 
attempted to get in touch with me. 

Q And you attempted to return Mr. Knight’s 
call? 

A That’s correct. 

Q You didn’t reach Mr. Knight? 

A No, I did not. 

Q Instead, you ended up in a three-way 
conversation with Ms. Kerner and Mr. McHale? 

A That’s correct. 
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Q During that conversation, you learned that 
Mr. Knight had wanted to express Secretary Bentsen’s 
desire to provide the deposition transcripts to 
Mr. Cutler? 

A That’s right. He wanted to communicate to 
me Secretary Bentsen’s desire to release the 
transcripts to Mr. Cutler. 

Q Did you view Mr. Knight’s call to you or 
Secretary Bentsen’s preferences regarding release of 
the transcripts as pressuring you? Or to clarify, as 
an attempt to pressure you? 

A I felt that it was a legitimate request and 
yet — my concern about that was what is the right 
thing to do. 1 could understand the request that was 
being made of us, but the concern I had again was the 
integrity of -- it is not only the investigation but 
of our office and kind of me personally. 

So, the request of Secretary Bentsen became 
just another factor that we needed to include in the 
decisionmaking process. Now, whether or not that 
created pressure on me, 1 would say this, that if I 
had concluded during the day that it was not 
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appropriate to release the transcripts, I would not 
have. 

But as a result of my deliberations leading 
up to that conversation, since I had already 
concluded that if they were to come back to me to ask 
me to reconsider my original decision, then I would 
have gone ahead and released the transcript. 

Q Did you reach that conclusion prior to 
learning that Mr. Knight had called? 

A Yes. 

Q And prior to learning the subject of 
Mr. Knight’s call? 

A Right. In other words, going through that 
deliberative process myself, 1 felt that it would 
have been appropriate to release the transcripts. 

Q Would it then be fair to describe 
Mr. Knight’s call as a catalyst? 

A That’s correct. 

Q But it wasn’t really a factor in your 
decision, was it? 

A Well, all it did was cause me to make the 
second decision. 
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Q So, it was the opportunity to make the 
second decision? 

A That’s correct. 

Q But the decision in your own mind had 
already been made? 

A That’s right. 

Q You testified that Mr. McHale drafted the 
correspondence to the White House? 

A That’s correct. 

Q I show you a document numbered S 002064, 
which is a letter dated July 23 from Mr. McHale to 
Ms. Sherburne. 

(Exhibit S 002064 identified.) 

BY MR. PORTNOY: 

Q I ask if — 1 believe you were shown that 
document in a slightly different form earlier in this 
deposition. 

A Okay. 

Q Is that the transmittal letter that 
Mr. McHale drafted? 

A Yes, that’s correct. 

Q Does that letter impose conditions on the 
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transmittal of the documents to the White House? 

A Yes. 

Q Prior to this letter being drafted by 
Mr. McHale, or at least being transmitted to the 
White House by Mr. McHale, did you have any 
discussion with him with respect to any of those 
conditions? 

A We discussed the conditions during the 
telephone conversation but not prior to the telephone 
conversation. 

Q Do you recall the specifics of your 
conversation regarding conditions? 

A No, but looking at this letter, the 
conditions expressed in this letter were conditions 
that we discussed on the phone. 

Q When you made your decision, your internal 
decision to release the deposition transcripts, was 
that decision subject to any conditions? 

A No. 1 think all this letter did was to 
provide an additional level of — an additional level 
of security over the handling of the documents. 

Q Do you have any basis to know where else 
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Mr. McHale might have derived these conditions from? 

A No, I don’t. 

Q Did you have any conversations with anyone 
else regarding the conditions under which the White 
House would provide documents? 

A No, I did not. 

Q You testified earlier that, prior to this 
deposition, you had no reason to believe that the 
White House had violated any of the conditions of 
that letter. 

A That’s correct. 

Q And I believe Mr. O’Callaghan showed you a 
newspaper article? 

A That’s correct. 

Q And that newspaper article quoted testimony 
from Mr. Cutler? 

A That’s correct. 

Q You expressed some concern that 
Mr. Cutler’s testimony might have indicated conduct 
that went beyond the terms of the agreement. 

A It seems to me it was inconsistent with 
what the terms of the agreement were. 
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Q But you just testified you didn’t negotiate 
the agreement; right? 

A No. 

MR. O’CALLAGHAN: Just for clarity, it was 
an AP wire story, not an article. 

MR. PORTNOY: Thank you for that 
clarification. 

BY MR. PORTNOY: 

Q And you weren’t privy to any conversations 
between Mr. McHale and Ms. Sherburne? 

A No, I was not. 

Q Or anyone else who might have been 
negotiating the conditions under which the documents 
were transmitted? 

A That’s correct. 

Q So, your assessment of Mr. Cutler’s 
testimony is based entirely on just your reading of 
the document? 

A That’s correct. 

Q You don’t have any personal knowledge? 

A That’s correct. 

Q At the time that you provided your draft 
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report to Secretary Bentsen, were you satisfied that 
the report was complete? 

A Yes, I was. 

Q Were you satisfied that the investigation 
was complete? 

A Yes, I was. 

Q Was there any further information that you 
wanted in order to prepare a proper report? 

A No. Insofar as we were concerned, we were 
just waiting for information from OGE. Insofar as 1 
was concerned, that was a final product. 

Q Has anything you have learned since then 
altered your judgment regarding your investigation in 
any way? 

A No. 

Q With the possible exception of having to 
endure this deposition, has anything that has 
occurred since the investigation altered your 
judgment that it was appropriate and proper to 
provide the draft report to Secretary Bentsen? 

A No, there has been nothing. 

MR. O’CALLAGHAN: That is kind of a weird 
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question to ask him to exclude - you understand what 
I am saying? 

BY MR. PORTNOY: 

Q Has anything that has occurred since the 
22nd of July 1994 altered your judgment that it was 
the appropriate and proper thing to do, to provide a 
draft of your report to Secretary Bentsen? 

A No. 

Q Has anything that has occurred since July 
23rd of 1994 altered your judgment that it was 
appropriate and proper to provide deposition 
transcripts to Mr. Cutler? 

A Nothing has altered my judgment, with the 
exception that other IGs have indicated that it was 
inappropriate. But in terms of myself personally, 
there is nothing that has altered my original 
decision. 

MR. PORTNOY: Thank you, sir. That’s all 1 

have. 

MR. O’CALLAGHAN: I have a few follow-ups 
and trust me, 1 am usually pretty quick. 

EXAMINATION 
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BY MR. O’CALLAGHAN: 

Q You were just asked whether your only 
concern with regard to releasing the transcripts to 
your interview was whether or not it would impede the 
investigation that you were conducting. 

A Right. 

Q Were you concerned at all that the possible 
release of the unredacted transcripts could affect 
and influence the testimony of White House officials 
or others who were testifying before Congress on the 
same matter regarding White House contacts? 

A Well, I felt that they were doing their own 
separate investigation. So, consequently, they were 
developing the information independent of us. 

Q Were they conducting as in-depth an 
investigation as you conducted? 

A 1 don’t know the depth of the investigation 
that they conducted,. It is hard for me to judge in 
terms of whether or not they went as far as we did. 

Maybe our objectives were different. But I think 
that since our investigation was geared more toward 

satisfying the needs of the Office of Government 
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Ethics, and we were zeroing in on those provisions of 
the standards of conduct, then their line of 
questioning could have been a little bit different 
than our line of questioning. 

Q But you were investigating whether there 
were possible improper contacts between the White 
House and Treasury with regard to confidential 
information that was held by the RTC; is that 
correct? 

A That’s correct. 

Q And weren’t White House officials and 
others testifying before Congress beginning, I 
believe, the week of July 26 with regard to their 
involvement in any such possible improper conduct; is 
that right? 

A That’s correct. 

Q Was consideration given to the fact that 
testimony taken during the course of your 
investigation, if imparted upon people who didn’t 
have access to that testimony through the release of 
the unredacted transcripts to the White House, could 
affect those witnesses’ testimony in front of 
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Congress? 

A I don’t remember that being a part of the 
discussions that we had. 

Q You were also asked whether you felt any 
pressure releasing the transcripts on July 23rd. Was 
the request you received on July 23rd an 
extraordinary request, out of the ordinary? 

A I would say — well, it was the kind of 
request that I had never experienced before. 

Q Why is that? 

A Well, you are talking about a request that 
is coming from the White House. I’m not aware of any 
investigations we ever did in the past in which they 
involved White House individuals. In the past I have 
never been aware of a Secretary asking that 
information be released. There is a difference. 

The whole situation was a lot different 
than what I previously had experienced. So, I mean 
you made decisions based upon the best judgments you 
had available to yourself, taking a look at all the 
different factors, and then I had to arrive at a 
decision. 
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Q Would you agree that that might have added 
a degree of pressure to you in making your decision 
on whether to release the information? 

A I’m not saying that there was any more 
pressure on me in making that decision than there had 
been during the entire investigation. The whole 
investigation was pressure-intensive. 

Q These are two quick questions. 

A Sure. 

Q Who was signing your evaluations in July of 
1994 for that evaluation period? Who was the person 
who signed? 

A Ed Knight signed my evaluation. 

Q Who ultimately requested or informed you 
that Secretary Bentsen wanted the transcripts sent 
over to the White House? 

A It was Ed Knight. 

Q Would your decision to hand over the 
transcripts on July 23rd have been affected either 
positively or negatively if you were aware that there 
was an agreement between Mr. Cutler and Secretary 
Bentsen to provide the transcripts that was entered 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

zL 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


1129 


303 

into in the early part of July? 

A Would that have affected my decision? 

MR. PORTNOY: If in fact that is true. 

MR. O’CALLAGHAN: Yes. 1 posed it in that 
manner. I didn’t say it was. 

BY MR. O’CALLAGHAN: 

0 I’m saying if that was the case. 

A If I had known in fact then? 

Q Yes. 

A Then I think the process by which I would 
have made a decision probably would have been 
different. 1 would have probably involved the 
other — Jack Adair, the Inspector General from the 
Resolution Trust Corporation. 

Q Why would you include him? 

A Well, because 1 indicated that I felt that 
we were kind of equally responsible for the conduct 
of the investigation. 

Q You mentioned earlier that you conducted a 
joint investigation with the RTC; is that correct? 

A Right. 

Q The RTC Inspector General’s office. 
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A Right. 

Q So, generally — but you mentioned earlier 
that you thought that the documents that you handed 
over to the White House and also to Mr. Schmalzbach 
belonged to Treasury 1G. But didn’t RTC 1G also have 
an interest in those documents because they provided 
information? 

A That’s correct. 

Q Didn’t that information also contain 

confidential RTC information? 

A That’s what I learned later on. 

Q You stated earlier, when Mr. Portnoy asked 
you, whether the dissemination of the transcripts to 
Mr. Schmalzbach on July 18th had no negative affect 
on your investigation. 

A That’s correct. 

Q Do you know for a fact that the transmittal 
of the transcripts to Mr. Schmalzbach didn’t have a 
deleterious effect on your investigation? 

A That’s correct. 

MR. PORTNOY: Meaning you do know for a 
fact that it had no deleterious effect, or you don’t 
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know? 

MR. O’CALLAGHAN: That was a poorly phrased 
question. 

THE WITNESS: It did not have a deleterious 
effect on our investigation. 

BY MR. O’CALLAGHAN: 

Q If the transcripts had been delivered, 
let’s say, to the White House beginning on July 18th, 
could that have had a deleterious effect on your 
investigation? 

MR. PORTNOY: Do you mean transcripts to 
individual witnesses or transcripts as a general 
proposition? 

MR. O’CALLAGHAN: To the White House 
counsel’s office, yes. 

MR. PORTNOY: You mean if like a stack of 
transcripts had been carried over? 

MR. O’CALLAGHAN: Not to the witnesses for 
corrections. 

THE WITNESS: It could have if the 
transcripts had been shared with individuals that we 
had not interviewed. 


BY MR. O’CALLAGHAN: 

Q Were questions sent to any of the witnesses 
that you interviewed after July 18th, any follow-up 
questions of any nature? 

A I don’t know. 

Q Did Secretary Bentsen ask the Office of 
Inspector General/Treasury to provide him with a 
report or did he ask you to assist OGE in producing 
an analysis? 

A His request, I believe, said that he asked 
us to assist the Office of Government Ethics. 

Q So he didn’t request the draft report that 
you prepared? 

A That’s correct. 

Q Why did Secretary Bentsen request that OGE 
produce the analysis versus asking the Office of 
Inspector General to publish a report? 

A Well, because it is not our role to render 
those kinds of analyses and decisions. 

Q Did he, in his comments to the press, state 
that one of the reasons he was asking the Office of 
Government Ethics to render the analysis was to avoid 
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the appearance of any impropriety? 

A That I don’t know. 

Q Just to your knowledge. 

A 1 don’t know. 

Q I would like to direct your attention to 
the July 6 letter again, and my Bates stamps on it 
are 006272. I beiieve this is the transmittal letter 
Mr. Cutler sent to you with regard to a production 
the White House made for your investigation. We have 
been over the terms of the agreement, which limit 
your ability to make more than two copies and also 
require you to keep the documents in a secure 
location, and also asks you to notify the White House 
two days in advance in the event that you wanted to 
show copies of the documents to anyone else. 

A Yes. 

Q Did you enter into a similar agreement with 
anyone else with regard to documents provided to you 
in connection with your investigation? 

A No, we did not. 

Q Did you treat other documents that you 
received in the course of your investigation from 
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other agencies or government entities in the same way 
that you treated White House documents pursuant to 
this agreement? 

A I’m trying to think. Are you referring 
to — the only other agency we would have received 
documents from would have been the Resolution Trust 
Corporation. 

Q In that event, did you treat the documents 
received from the Resolution Trust Corporation in the 
same manner? 

A In terms of providing security for those 
documents, yes. 

Q Did you make more than two copies of any of 
the documents you received from RTC? 

A 1 don’t know the answer to that. 

Q How about the transcripts, were they kept 
in a locked, secure place? 

A To my knowledge, they were. 

MR. O’CALLAGHAN: I have no further 
questions. 

EXAMINATION 
BY MR. PORTNOY: 
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Q 1 have probably two or three. 

Mr. O’Callaghan asked you whether 
Mr. Knight signed your evaluation. 

A Yes. 

Q Has Mr. Knight ever in any way indicated 
that his evaluation of you would be influenced by 
your actions in connection with this investigation? 

A No. 

Q Did he ever give you any reason to believe 
that your evaluation would be influenced by your 
actions in this investigation? 

A During the course of this investigation, it 
wasn’t even established that Mr. Knight would sign my 
evaluation. 

Q When was that established? 

A That was established whenever I completed 
my own evaluation and 1 needed somebody to sign it as 
a rater. That would have been, like, in December of 
1994. 

Q So prior to this investigation, Mr. Knight 
had never signed an evaluation for you? 

A No. 
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Q You indicated the fact that Secretary 
Bentsen wanted the deposition transcripts released to 
the White House was unusual. 

A Yes. 

Q And was something that you considered 
noteworthy. 

A I would say it was noteworthy. 

Q I believe you testified earlier that you 
made the decision to release the transcripts before 
you spoke with Ms. Kemer and Mr. McHale? 

A Well, maybe 1 should clarify that. Through 
my deliberations, 1 felt it was appropriate then to 
release the transcripts. Now, to make the decision 
and then call somebody and say go ahead and release 
them, I wasn’t ready to make that phone call and 
initiate a release of documents. 

Q But your internal deliberations were 
completed? 

A That’s right. 

0 So when you made your decision, you didn’t 
yet know that Secretary Bentsen wanted them released? 

A That’s correct. 
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MR. PORTNOY: Thank you, sir. That’s all. 

MR. O’CALLAGHAN: 1 have one more to 

clarify. 

EXAMINATION 

BY MR. O’CALLAGHAN: 

Q When Francine Kemer called you in the 
afternoon of July 23, who did she tell you wanted the 
transcripts sent over to the White House? 

A That Lloyd Cutler had made a request that 
we transmit to him the transcripts of our interview. 

Q And when did you find out that the 
Secretary' wanted that done? 

A That was that night. That was, like, 
around 6:30 that evening. 

Q And were you waiting for a call to 
authorize you to send or not to send those 
transcripts over? 

A No. After that phone call with 
Mr. Kemer - after that phone call with Ms. Kemer 
early in the afternoon ~ the only thing is, what I 
anticipated was a second call asking me to revisit 

that original decision. In other words, in 

~~ 3)2 

anticipation that I may be asked to reconsider that 
initial decision, l thought that that was a 
possibility. 

Q Did Ms. Kemer relate your initial decision 
not to turn them over to anybody? 

A She related that decision to Mr. McHale. 

Q When did she do that? 

A It would have had to have been right after 
she and I had our conversation. 

Q And did Mr. McHale inform anybody of your 
decision not to turn them over? 

A All I can do is surmise that he then 
notified Mr. Knight. 

Q And then you received the call from 
Mr. Knight that evening? 

A Right. 

Q Did you expect your decision would be well 
received? 

A I didn’t know how it was going to be 
received. In anticipation that I might be asked, 1 
thought that the feeling within the department is 
that maybe we should release the documents. So then 
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I felt as though that a second request probably would 
come. When you say no to something, then you can 
always anticipate maybe a second request. 

MR. O’CALLAGHAN: The possibility, yes. 

Thank you very much for clarifying that. 

That’s all 1 have. 

(Whereupon, at 6:50 p.m., the deposition 
was concluded.) 


ROBERT P. CESCA 
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CERTIFICATE OF NOTARY PUBLIC & REPORTER 


I, BRENDA M. SMONSKEY, the officer before whom the 
foregoing deposition was taken, do hereby certify that the 
witness whose testimony appears in the foregoing deposition 
was duly sworn; that the testimony of said witness was 
taken in shorthand and thereafter reduced to typewriting by 
me or under my direction; that said deposition is a true 
record of the testimony given by said witness; that I am 
neither counsel for, related to, nor employed by any of the 
parties to the action in which this deposition was taken; 
and, further, that I am not a relative or employee of any 
attorney or counsel employed by the parties hereto, nor 
financially or otherwise interested in the outcome of this 
action. 
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COMMITTEE ON aRRHCRRIATiONS 


Congress of tfje ®mt£b States 

Sougt o( Burts entatibtB 

aLuijingtcn, BC 20515-4610 
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COMMISSION ON SECURITY ANO 
COOPERATION in EUROPE 


March 4, 1994 


Mr. Robert Casca 
Deputy Inspector General 
Department of the Treasury 
15th and Pennsylvania. N.w. 
Suite *2412 
Washington, DC 20220 


Dear Mr. Cesca: | 

I an writing as a member of! the Treasury, Postal, General 
Government appropriations subcommittee to request that the Office 
of Inspector General investigate the recent meetings of Treasury 
officials with the White House to provide "brief ings" on Madison- 
Whitewater and other matters. The astonishing revelation that 
not only one, but three such improper meetings were held between 
Treasury officials and the White House calls out for aerious 
investigation. | 

In the past I have found Inspector General investigations to 
be helpful in providing assistance in such matters. When the CIA 
move was proposed to West Virginia, the CIA Inspector General 
uncovered information that previously had not been forthcoming 
from any other sources. I hope 'your office will be able to 
provide the same kind of independent analysis. 


While the Secretary of the 


of Government Ethics to investigate this matter, I believe the 


Inspector General would be more 
I requested an investigation by| 


Treasury has requested the Office 


appropriate. Several months ago 
j the office of Government Ethics 

into the situation with White Hbuse passes and was told by their 
office that they do not have thb capability to do investigations. 
Perhaps Secretary Bentsen was under the same misunderstanding 
that I was and thought that the/ Office of Government Ethics can 
do independent investigations, j That is not the case. The Office 
of Government Ethics just reviews the investigations of other 
agencies. j 

If the Office of Government Ethics were to investigate this 
matter the initial investigation would be done by the White House 
ethics officer and they would subsequently review the matter. 
Since Mr. Nussbaum himself is the White House ethics officer and 
he was one of the individuals involved in the improper meetings 
he obviously cannot investigate himself. Having a subordinate of 
L S 9 Ohi* investigate him would alsofbe inappropriate. 

In addition to these meetings, I believe any other meetings 
.j . ah b^nkinc natters! or FDIC or RTC investigations 
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Hr. Robert Ccsca 
March 4, 1994 

Page 2 

involving White House officials or other politically connected 
individuals should also be investigated as part of this matter. 

One aspect that is particularly troubling in this affair is 
that even after the Altman meeting with the President's White 
House Counsel Bernard Nussbaum, the First lady's Chief of Staff 
Maggie Williams and Deputy White (House Chief of Staff Harold 
Ickes came to light last week, the Treasury Department was not 
forthcoming about discussing the |previous White House meetings 
that had been held with high level Treasury officials. In these 
meetings last fall, the White House was informed of "criminal 
referrals" that they would be mentioned in. If the press had not 
reported these earlier meetings one has to wonder if anyone at 
Treasury would have brought them i to light or if these meetings 
would have continued to go on. J 

I believe the Inspector General is only one proper 
investigatory tool to look into this matter. Obviously, 
Congressional hearings would be more appropriate in exercising 
the role of Congress in oversight but to date this option has not 
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In \ anticipation of the OIG inquiry. Bob Cesca and I ,inet/with 
Dennis \ Foreman and Ken Schmalzbach. Here are 
discussed: 

1. Fi v ske\has given the go ahead for the White House to (review 
Treasure documents in preparation for Congressional Hearing 


the issues 


n<gs^ 


2. Fiske has^not given the go ahead to OI G for an ad "iinig<-raf^o 
inquiry. Ed^night will talk to Fiske again next week to try and 
secure the approval for us to begin. 


V 


3. (“Barring unforseen obstacles, Bob agreed rthat OIG could have a 
reporth^on the three meetings at the White Hguse^completed within 
three tO\four weeks of Fiske giving us the ok COvjproCeed • 

4. ! Dennis said he would be calling OGE to convey tke Secretary's 

request f’bx \n OGE opinion on our report findings \before 
Congressional tarings. Dennis will get back to us on\OGE's 
response. • \ \ \ \ 

* N \ 1 

5. I Dennis suggested 'that it might speed the process up to have 

an OGE attorney sitxin^on OIG interviews. If OGE agrees, Bob 
said we would have no 'objection. J / 


6. Covering the White Hou^se encTHs an issue that"" still needs to 
be dealt with. There are several po^ti^±lri-t-r§s . (i) Joel/ Klein 
could interview White House ^personnel. We could interview 
Treasury , personnel. We could exchange interview reports. Of 
course, this is less than an idealh^approach for ^attempting to 

reshrtye any^ incons istencies that might 'arirse^ Joel Klein 

could sltinNjn our Treasury interviews. We could sit in on his 
White House^interviews . A single report of interview could be 
drafted. This would be ok. (iii) Treasury OIG could do all the 
interviews at Treasury and the White House. Again ok. (iv) OIG 
could be barred from interviewing White House personnel. Klein 
could be permitted to interview Treasury personnel. Other 
variations on this theme — all rather unsatisfactory — are 
possible . 


•) o 

O *J 
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If we can^t access to White House personnel, we agreed that our 
report yould be qualified accordingly. We also agreed to call 
Klein ourselves as soon as Fiske gives us the ok to proceed' 

/ / \ \ 

7. | Production of Josh Steiner's diary for the Grand Vury\ was 
handled by Steiner's attorney. Production of Roger ^Altman's 
yellow diary sheets was handled by Altman's attorney. Production 
of Jean Hanson's small pocketbook calendar/diary was handled by 
Hanson's. attorney. Six yellow sheets -written by Altmani and 
secured in his office safe were turned over by the Department. 
We\ would have to take steps to ensure production of/ relevant 
materials turned over by private counsel, 
these materials. 


We are entitled to 




V 

,enrus wants 


\ \ - talk with Jean Hanson's priyate attorneys. 
We asked him not to and he agreed that the Oli^lnterview needed 
to come first. 




If you haveNiny questions, please feel free to call. 


Francine 
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department of the treasury 


CONFIDENTIAL.. 


MEMORANDUM 



SUBJECT i 

As you know / the Inspector Ceneral has been requested to carry 
out an investigation into communications between Treasury 
employees and White House staff concerning the collapse of 
Madison \Cuaranty Savings and Loan, and related matters. It is / 
important that the Office of Counsel to the Inspector Ceneral, / 
headed by Francine Kerner, continue to provide independent legal 
advice and services during the course of the investigation. 


\ 


Given the nature of the inquiry, we have therefore agreed^hat 
Ms. Kerner a^»d Members of her staff will report solelvjtd the 
Inspector Generation any matters relating to the in>«r£t iqa t ion . 
Neither Ms. Kerqer\Qor her staff will communica t£any information 

about the substarvceXf this inquiry without spee-±-f-rc 

authorization from" the Inspector Ceneral. 

In addition, a separate job element, concerning the provision of 
legal advice and services in connection with thi sfSfreci f ic 
investigation, will be added to Ms. Kerner's per f o^raancV^. 
standards for gating periods July 1 , 199 3 through JuneNjo , rl, 94 , 

and Julyjl, 1994\through June 30, 1995. The determination on\ 

relative) 30 b s irgn lXicance and job element performance for \his 
job element wilH^beXt the sole discretion of the Inspector\ 
General. j Moreover\wKhave agreed that the overall rating of 
Ms. Kerner's per f ormancexin each of these rating periods will 
need to receive the concurrence of the Inspector General. j 

X X, j 

By taking these steps, the\aqency will help allay any / 

misperception that legal advice and services are being affected 
by people whose activities mayXbe subject to 
have any questions concerning th'is arrangoaiex] 
to call me directly. 

Dennis I . \ Foreman 
Francine J\ Kerner 
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THE WHJTE HOUSE 

WASHINGTON 

July 6, 199A 


Robert PA Cssca 

Acting inspector General 

Department of the Treasury 

1500 Pennsylvania Avenue, H»W., Pa, 2412 

Washington, D.C. 20220 

i I 

John J. Adair 
inspector Central 
Resolution Truet Corporation 
17J5 Lynn Street, Ra. 1125 
Rosslyrtv VA 222 Q9 


ssly 


Dear Messrs. Cesca ar.d Adalri 



By ccver>of this letter, the White Hcus^ie providing you. 
vith a copyNsf Lhe doraeonts produced by the-WMr* the 

Senate BanXing Ccmaittet on Triday, July 1, ISM, in raspon** to 
the Jura 22 1 ISM, request of Chairman Riegle and Senator D' Amato 
forNill documents that "relate in any manner to communications 
Between officials of the White House and therSepartaent of tha 
Treasury or the Resolution Trust Corporatiorr^elating to tho 
Whitewater Development Corporation and the Hadffcun Guaranty 
Caving* and.Loan Association," the White House ia^roviding you 
vith a copy of these documents for use in your joint\ \ 
investigation 'Into whether communications between official^ of 
the White House ^and Treasury Department regarding the *?C'a\ 
investigation 'intd\X*dison Guaranty savings & Loan Association 
violated any applicable standards of conduct. 

Aa discussed yesterday vith rrancine Kemer, Counsel to the 
Inspector General, Department of the Treasury, and Patricia 
OlacX, Counsel to the Inspector General, Resolution ^rust 
Corporation, the White House is^providing these document* 
pursuant to the following agrees entr-^ _ 

you vill make no morevthan two copies of any one of the 
enclosed documents j 



documents (and all copicspYttlTbe maintained in 
ecure location (either the grand jury room your 
investigators are using or a safe in X*. Werner's 
office at the Department of Treasury) . vith access 
limited to members of your investigative team; 


006 


JO 
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to 


you viXV^rovido rvy office with at^lejist two days 
advance notice before you show copies ^ff^ny of these 
docunenti to anyone other than a »enb«r cfxyour 
investigative teas or a deposition witness; and^ 

ou vilj^tfotappend a copy of any"frf-£h€s« doouaenfcs 
^deposition transcript. 

In addition, I *»k that you return all copies of these decuneivta 
as eooiyas you have completed your inveetigaticn, ^ 

/ if you have any questions, please contact Jans Sherburne or 
Sheila/ Chceton of oy office. We look forward to a continued 
cooperative relationship with you and your staff. 


Sincerely yours, 

(JLjl ri-UL. 

LloydTf. cutler 
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Oept : 
Tel No: 


Wul-1994 &6:24pra EST 
FrarTc>ine Kerne 

kerner"' 

COUNSEL 
(202) 622-H 


CC: 

CC: 


James 

/ / 

Raisa Cesario 
Robert Cesca 

I 


( COTTOS ) 


( CESARIO ) 
( CESCA ) 



Subject: Delivery of Transcripts 

\ I 

In accordance with our discussion earlier today, I permitted / the 
Office qf the Assistant General counsel for Administration to 
posse\sit,! e ' aln thelr USe thE Wit " ess transcripts in my 

\ \ / 

Ken SdhmaUbach, the Assistant Ceneral Counsel! for 
Administration, has advised me that Secretajy^Bentsen vit-1 not 

anscrints m Ke» ch,. , ^ 

employ ees 
tions. 

Also, I have advised jane Ley of OCE that I will obtain 
transcript verification from each witness, starting with key 
witnesses . Attorneys for Hanson, Steiner-r^d Nuslbaum have 
transcripts . Altman's attorneys will pick^^up'a. transcriDt 
tomorrowN. I will contact attorneys for thTS*he>- ranSCript 
tomorrow, waking with RTC OIG to obtain verifications. 


Administration, has advised me that Secretary^Bentsen 

o\!^ CanSCr3 f ptS to be shared amSng agency e 
until the Senate Banking Committee complet es its deposit ! 


itnesses 
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TO: 

J &MA 

Cottoe / 

/ 

Ceeario 

CC: 

Raisa 

CC: 

Robert Caeca 



CONFIDENTIAL 

CONFIDENTIAL 


lS-Jul-lS^ 08 : 33p* EST 
-^__Pr«rvcin« Kerner 
r~TtStXER 

Dept: COUV^BL 

Tel Ko: (202) 6>V10S 

( COTTOS ) 


Subject : 


| / 

HcClarty Interview/White House 

1 

1 


( CZSARIO ) 
( C ZSCX ) 


HcClarty' a secretary called to say he needs to be s< else 


us at 5:00pa. 



Hot 


at 6:l5psi and needed to see 
auch 'elie to say. 

Also, Jane Sherburne says she vould like to 
to s-ee \ whether there are inconsistencies vith^/white f House 
interviews . X^She vould tell us where signif icant^ificone latencies , 
if any, exiet\betveen our transcripts and tlierr Interviews. Mrfhat 
do you think? \ 


our /transcript* 
i^/Whi 


Frsncine 
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.UL-21 -94 90 26 PROM KINKOS COPIES 


to. 30 t S S-4 098 7 


CONFIDERL 


Problemi 

Statement 


Fails to accour 
notified-^ about 



Chror/ should 
that/ Early 



Based upon Hap^ofr s 
B/r.tuer. . Altman, Nusj 
Brians on^d ) , pg 


set her testimony about memo, 
was attached. 


Indicate 


According to Rcelle, he der.ieji^that the Early Bird message 
dated 9 / 30/93 related to t>e nine criminal referrals/ Roe lie 
ccnfirmed that the EarlvxBird ceseare concerned a conflict 
of! interest issue between the Rose Law Firm and Madis:cn I 
Guaranty SAL. (Roeile, pga . 26-27) ^ 


Problem i 


Page U. 


Confirmed? Confirmed whose Opinion.?../ Rcelle was never 
aeiced. but according to Hanson's testimony, he's the one' 
vho\sent her/the Early Bird. (Who wrote Karson|*/fax number 
at t)\e to^/cf the Early Bird? Roelle?) Rceile^a conclusion 

one we need to include. Katsanoa speke to (Schmidt » 



wrote the Early Bird i Kat sane a a 


jr.al referrals? Why ian' 
/Jrrr *r/2^s " 


noa sp< 

ay-efit 


hi 3 -^et at ament ir.cJ 
a — 


referred to 


ud>d? 


Statement i Rcelle stated that during a 
rSrcasury building, he advi 
I r eiat ir.g 


Problem! 


iduled RTC meeting at the 
viae^ Altman ofrpa^^s inquiries 
,r.g to the criminal referral. Ac c^^ing^-to Roelle , 

( Alt mar. turned to Hanson and requested her ^o^aA^'^Bernie" 
on t hi's cub ject . Roelle stated that he believed that 
! Altman “Vvreference ta/'Eemit 1 * meant Bernie Hue6baum.\ 

I N\ / \ \ 

Look, wo've^g^pt nevs inquiries and we've got knowledge of 
an articie x to "hr printed the next day. Rcelle didn't \ 

! advise Altman^of^a press inquiry t he advised Altman 
that Schmi^ywould^e publishing an article the near day. 

a i «\iw r h Air-nan o-avft rt 4 — PCtiOn. 


That’s :her basis'^on >hlch Altman gave his d 


ue net 



Do we need to include it? 


According to Glicn Cdr-tia, sometime in early October, he met 
with either Hanacjd or Bowman. Curtia stated that he provided 
a copy of a summary to Kara on and/or Bowman. 


036 
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tO 1 6S4939? 


PACE 4 


CONFIDE ,' ML 


Problemi Hanson d erdeg evpd seeing the Curtia document. 'Don’t you 

think h denier! should be included? What does 3oWn say? 
Shouldn't t^at be _yie-±tnflRr7 v 

Page 7 • / 

Statement* /Meetyig with Levy, Newman, Hanson 
Problemi / 7 Heading should reflect Altman's presence. 

Pro b - l ea^ j What do Levy and Newman say about tne meeting 7*}^% 

I i *' 

Statement i i Hanson 3 tated that she and Altman briefed Secretary 3entsen 
1 oni the statute of limitation iesues concerning the civil j 
\ case and Altman advised 2entsen of his decision. / ! 

\ \. / / 
Problemi \Whai does Hanson say the Secretary said? Was he advised/ 
\of 'the 2/2 meeting? 7 - . / / 



Page 8 


and Altmans^ 
Hanson requested 
itl e d • ~ “ ' 


Problemi 


Page 9 
Problem 

Page 10 
Statement 1 


According to Dennis Foreman, prior to 
leaving Treasury to go to the White 

?oreman\to> review the one-pager papdr ' o ntltl s d - " Talking - 
Points’* Toreman's review of theXfalkirg Points lasted 
2 minutes. 3ased upon the 2 minute review, Foreman 
offered the opinion that r.o non-public information was 
Included in the Talking points. Accoralhg-~tp Foreman, 
heXaa not provided an opportunity to c drtduc t e ar c r. 
or cXvtact RTC to confirm the information irXrhe talking 
point paper. / X \ 

This ifsMuV^ing >4low the belt. Foreman makes it Very 
1 clear that. hXpddn* t need more t nan two minutes. He knew 
1 the igsuesXerexin the public domain. He didn't need to \ 
i research thr'iasua.. Why write something that suggests 
j he was d exi e d an\ opp ort 'on i t y to do reaearcn or contact 
; RTC wh^rf neither vas "an. issue . lr. Foreman's wind. .He had 
concpdte reasons f crr^reaehing his conclusion, bur those / 
aren't reported. Why v not?\^^ ✓ ' 

'X -p roposed / 

Discussion of Hus 3 baum 4 "a reaction to the /Alt man recusal 
ia inadequate. Doesn’t Nussbaua himself elaborate orf 
the discussion 3 "** — " ' J ^ 


J*jrf9rence anoGid^ba included. 


Hansen stated that she did/not receive a *ritten legal 
oplnicn on the ethics of/this White House contact. 


Pr ob3 am 1 She obvioualy didn't gat a written opinion. Foreman 

explains earlier that / sne got an oral opinion. Do you seek 
to convey the impression that ana r«eded a legal oolnior. n 0 

in writirg? Why? ^/T f *e are going to include tnis. wa " 0 
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CONFIDENTIAL 


-tfanaon's affidavit, admitted late last night, atatea that she used the 
/ saas talking pointa/for Senator Rlegla cr. 2/10 that were u^aa for the 
White House on 2/^. The 2/10 brie fing took pl ace before Rogeb^ Altman ' s 


hearing. 



Statementi ■ Har.6 0n denies faxing aa >e r flal to the White Kobee . 

ProbleMi /I believe she sai^hQ doesn't recall. Need to^check 

Page 11 j j 

Statementi) I ekes asked who knew^dxaon recommended that Altman \ 
l recuae himself? 

Problem i | Heat of his^^^em^t^.eeda to be added, if Hanson ret embers. 
Statementi Reference toRi^tki Tigert's recusal. 

Problem Refer>nde needs to be put in context 


Other ia8ueoi 


\ 


Do we need to LncX-de\Steir.er ' s statement to Kar.gcrr that :<uika « 
be fired for hiringXStdpnena? 



franc me 
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DEPARTMENT OFTHE TREASURY 

WASHINGTON, D.C. 20120 


July 22, 1994 


Mr. Stephen D. Poas 
Director 

Office of Government Ethics 
1201 New York Avenu^N^W., Suite 500 
Washington, D.C. 20005 


J, 


Dear Mr/ Potts;/ 


irch 3 L 



On March 3 / 1994, Lloyd Bentsen, Secretary of the Treasury, requested the Office’, of 
Government Ethics (OGE), to conduct an investigation to determine the ethical propriety, of 
contacts made between officials of the Resolution Trust Corporation (RTQ, the Treasury 
Department, and the White House, with respect to RTC’s work at Madison Guaranty Savings 
and Loan Association. The enclosed report is a draft report, pending review by OGE and 
determination \by them of the need for any additional investigation. The investigative staffs 
of both the Treasury Inspector General and the RTC Inspector General are available if'you 
have any questions regarding the enclosed material. / / 

Sincerely, 

. L CtcLoj> 


Deputy InspeciociJenerai 
Department of theJTr ^ 




John J. Adair 
InspectorrGeneral 
Resolution Thist Corporation 


Enclosure 
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Office hf the White House Counsel 
Thk White House 
Wakr.infeton, D.C. 


inclosed are copies cf the transcripts of all but one 
of Yhe\ interviews conducted by the Treasury Inspector General as 
part oA his investigation into contacts between* Treasury/ ana 
Whitte House officials concerning Madison Guaranty. We ^tave/not 
yet received the trees oript of tne interview of Mr. Mcuartvf'. 

we discussed, these transcripts areh^ing protvidec 
p reparatig^fer Mr. Cut Xer ’ s 
tes tmony "b^ef^re the House ana Senate Sanldng Committee hearings. 
You have agreed that the transcripts we a r e providing — t o you ‘with 
this letter will not be ciscicsed publicly c: shown to 


individuals (other than Mr. Cutler) who nay be callec as 
w i thXs sea by either Committee until suer, time as we aovise you 
that this restriction is no longer necessar 
havje agreed not to disclose these transenp 
such individuals. Please let me xr.ow imjr.ee i 
understanding cf our agreement is not correct 



milariy, ycu 



J. McHai 
ssistant General Counsel 
trative & General 



6 b 7 ' 
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PAGE 2 

1ST STORY of Level 1 printed in FULL format. 

The Associated Press 

The materials in the AP file were compiled by The Associated Press. These 
materials may not be republished without the express written consent of The 
Associated Press. 


May 5, 1995, Friday, PM cycle 
SECTION: Washington Dateline 
LENGTH: 1143 words 

HEADLINE: Confidential Whitewater Depositions Used With Witnesses 
BYLINE: By RICHARD KEIL, Associated Press Writers 
DATELINE: WASHINGTON 
BODY: 

JOHN SOLOMON 

Preparing for televised Whitewater hearings last summer. White House 
attorneys consulted confidential depositions from a Treasury investigation in an 
effort to reconcile differing accounts of administration officials who were 
about to testify. 

Former White House counsel Lloyd Cutler acknowledged this week that the 
depositions were used to identify discrepancies in the recollections of 
presidential aides before the congressional hearings. 

White House lawyers would then "confront" the aides with information they had 
obtained from the depositions without revealing the sources, he told The 
Associated Press . 

"If we found inconsistencies, we would go back to White House officials, and 
go back over testimony they gave us," Cutler explained. "And then we would say 
'we have heard other reports.' 

"I think it was perfectly appropriate to say that 'this is your testimony to 
us. There is conflicting testimony. Are you sure that's what you said?"' 

Cutler said. 

He said White House lawyers did not show the depositions to administration 
witnesses, or make specific references, and thus did not violate a 
confidentiality agreement with the Treasury Department. 

The depositions consisted of interviews with White House and Treasury 
Department officials from a Treasury inspector general's ethics investigation. 
That probe reviewed the propriety of administration contacts about a savings and 
loan investigation that touched on President and Mrs. Clinton's Whitewater land 
investment . 

In order to obtain the documents while the ethics probe was still under way, 
Cutler had agreed that none of the material would be shared with witnesses. 
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PAGE 3 


During last summer's Whitewater hearings, then-Treasury Secretary Lloyd 
Bentsen was questioned under oath by Sen. Christopher Bond, R-Mo., as to whether 
the depositions could have allowed witnesses to "tailor the facts” in their 
testimony. 


Bentsen assured otherwise, noting that Cutler was a "man of integrity" and 
"an expert on the question of ethics." 


"I also said to him (Cutler), I want to be sure that this is not shared with 
the witnesses, that this is for your office and your staff. And he assured me 
that this is the way it would be handled," Bentsen testified. 

One top White House official, deputy chief of staff Harold Ickes, has been 
accused by Senate Republicans of changing his testimony, a matter they referred 
to the Whitewater prosecutor. 

In a brief interview, Bentsen said last week he couldn't recall something as 
specific as the details surrounding the depositions. "I'd have to back into the 
files but I don't remember anything like that," he said. 


Cutler, when asked whether he thought he might have influenced witnesses' 
congressional testimony, told AP: "We were certainly trying to influence them, 
that is influence them to tell the truth as best they knew it." 


He said the use of the depositions was "entirely consistent" with the 
confidentiality agreement. "I didn't show them the paper, and I did not reveal 
the contents of the paper," he emphasized. 


"Let's assume that we said someone else has a different recollection. What is 
wrong with that? That is not saying X testified so and so. It is a way of trying 
to refresh the memory of the individual," he said. 


Nonetheless, Jim Wilson, a former Bush administration Justice Department 
official who assisted the Senate Republicans' Whitewater investigation last 
year, said the process contradicted Cutler's and Bentsen' s assurances., 

"The point of the representation (at the hearings) was that this material 
wasn't used in the way Lloyd Cutler is now saying it was used," Wilson said. 

The ethics probe, conducted by the Treasury inspector general and Office of 
Government Ethics, said the Clinton administration was not guilty of any illegal 
or unethical conduct in the Whitewater affair. 


When it was revealed last summer that Treasury had provided the depositions 
to the White House, some congressional Republicans alleged the independent 
investigation had been breached. 

To quiet the furor, Clinton administration officials assured Congress that 
the depositions were used "solely" to prepare Cutler for his testimony before 
Congress. At the president's request. Cutler had completed his own review of 
White House discussions regarding Whitewater with Treasury officials, and 
Cutler led off the hearings with testimony about his findings. 

Cutler obtained the depositions July 23, 1994, three days before the 
congressional hearings began. The cover letter stated explicitly that there 
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was an agreement that the documents should "not be disclosed publicly or shown 
to individuals (other than Mr. Cutler) who may be called as witnesses." 

Cutler defended the decision to use the depositions to identify conflicting 
accounts and confront witnesses, noting it was important for both the president 
and Congress to know the truth. He noted that the White House did not even begin 
to prepare witnesses to testify about the contacts until after the Whitewater 
prosecutor finished his criminal investigation into the matter, concluding no 
laws were broken. 

Helping to prepare witnesses to explain discrepancies was not wrong because 
"Congress is not a criminal jurisdiction," but rather a fact-finding body, he 
said. 

"They (witnesses) were in a position that they could not possibly change 
their testimony. They had already been under oath before Senate investigators, 
before .... the grand jury and the Treasury inspector general," Cutler said. 

White House officials declined to say whether Ickes was among those 
confronted about discrepancies, and Ickes didn't return phone calls. 

Ickes did change his testimony before Congress, explaining that when he gave 
his original account to Senate investigators he was not allowed to review his 
notes . 

Cutler, who left his temporary White House job last fall to return to private 
practice, said he couldn'.t recall which witnesses he and his staff confronted. 
But he said the Ickes discrepancy would be an example of the type of thing his 
office might try to reconcile. 

In a July 24, 1994, deposition to the Senate, Ickes gave an account of a 
Whitewater-related meeting at the White House between presidential aides and 
Treasury regulators the previous February. He said the discussion centered on 
there being insufficient time - because of an upcoming statute of limitations 
deadline - to file any lawsuits in a savings and loan probe that involved 
President and Mrs. Clinton and their Whitewater land investment. 

Two weeks later in the congressional hearings, Ickes said the meeting's 
participants actually discussed the filing of a protective lawsuit that would 
allow the investigation to continue after the deadline. In the interim, Cutler 
had received the Treasury depositions, which included other witnesses' accounts 
of what happened at the February meeting. 

LANGUAGE: ENGLISH 

LOAD-DATE: May 5, 1995 
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Statement on access to depositions by White House counsel 



Mr. Cutiec and Treasury’s Inspector General could only begin their parallel 
investigations once Mr. Fiske concluded his investigations crythe same subject, 
they knew at that pomLthaetfcirlnve'sTi^ to be completed before 

Congressional hearings mto the same subjects began on July 26.\As Mr. Cutler 
was preparing to testify before the House Banking committee on Tuesday, July 
26, he wanted to be sure that his investigation was as thorough as possible. He 
had not interviewed witnesses under oath and had interviewed cf^ly four of the 
Treasury and none of the RTC witnesses. His interviews were not transcribed. 
It was important to the reliability of his work that it be based on the testimony 
of all those involved; He sought from Treasury copies of the transcripts of the 
swiom depositions that the Inspector General had conducted. 


I thought that Mr. Cutler’s objective was appropriate, and, once the Inspectors 
General believed they had concluded all their interviews, I believed that we 
could and should support it. (It later turned out that on July 24, the day after 
we gave IG transcripts to Mr. Cutler, OGE asked that Miy tudwig be 
interviewed. That was done, but it did not lead to ^additional quesuonsyfor any 
of the ^ther witnesses who already had been intervfewedO^lr^^CulIeiL-assured 
us that the transcripts would be shown only to the^WMeTHouse ittorneys 
working ontfis investigation and, specifically, that they would not be shown to 
the witnesses. Mr. Cutler is a man of integrity andj am completely confident 
that he has abided by those conditions. 




I shoulcTpoint out that the investigation conducted by Treasures Inspector 
General required access to the relevant White House documents; Mr. Cutler’s 
office arrangetTfor us to have that access on July 6. 
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Statement on access to IG transcripts by witnesses 

The Depanment’v^w^rrTEese oversighrheanngs is that Treasury witnesses 
are being asked^to testify' about act.cns they took to further government 
interests. , actions in their official capacities. The Department’s normal practice 
in sucfr hearings is to avoid having Executive branch witnesses surprise each 
other such hearmgs are'nofTfltended tcTbe'exercises in "gotcha," 

/ ^ \ 

for quite some time, we acceded to successive requests byvChe Inspector 

General and the Senate investigators that witnesses in these investigations not be 
informed of other witnesses’ testimony and not be shown documents 'originating 
outside their own offices. We didn’t have to accede to that Senate request, but 
we/did. 

i 

However, once both the Senate and the Inspector General had completed their 
sworn depositions, and the witnesses’ testimony had been taken under oath, we 
no longer felt it was appropriate for the Executive branch’s witnesses not to be 
aware of each others’ recollections. At that point, commencing- on July 25, we, 
gave\counsel for each of the Treasury witnesses copies of alLthe transcripts of 
depositions of witnesses other than those working at the RTC. The RTC 
wim^sses deposition transcripts were not made availabte"until July BOyJast 
Saturday. \ " 
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DEPARTMENT OF THE TREASURY 
OFFICE OF INSPECTOR GENERAL 
OFFICE OF INVESTIGATIONS 
1201 CONSTITUTION AVENUE, N.W. 
WASHINGTON, D.C. 20220 
Telephone 202/927-5260 
FAX 202/927-5421 


FAX Transmittal Cover Sheet 
Number of Pages: 3 


date : 

TO: 



FROM: -£77/V 


COMMENTS/SPECIAL INSTRUCTIONS: Sct^t k^Tjz/I 






lZ&£L- f 


t r*—” ~ 




02 4 


1173 


JUL-23-94 


l 2 : 36 



PRIVILEGED 


, * - \ 

Add New paragraph _J£arch-X993 — "Roe lie stated thathe advised 
Roger Altman the first day he became RTC CECT about the first 
referral filed regarding Madison in October 1992" and that\it 
mentioned the Clintons. (Roella, pg. 16) . He stated^ that he 
briefed Casey (the prior CEO) about the October 1992 X* ferral and 
that "this briefing was routine. ( Id. pg. 13) . He stated that it 
was RTC policy and his responsibility to inform the CEO of any 
high profile referral and he had done so with prior CEOs ( Id_i 14- 
15) 

After para. 1, add "Dudine asked Kansas city staff to 
forward the referrals to him and he received them on September 4 . 
(Dudine, pg. 23)" 

gage ? \ 

v 

Page 4 
Page S 

Para. 


\ 


1. add "or speaking with the Secretary. 


She also 

does not recall receiving any response to her memo." Revise cite 
to (Hanson (1), pg.59; Hanson (1), pgs. 70-71, Hanson (2), pg. 
-51). \ 


Para, X First line, change "the" Early Bird^to ^an" . 

Para. 5y Revise last sentence to read "Hanson stated that 
she didn't recallMf she conveyed this information to Altman, 
although she would have in the ordinary course." Revise cite to 
pg. 75 to pg. 74. X X 


Eftg? 

Para . 5 . 


First sentence: ^delete "to meet with Devore" 


Plg» 7 




Para. 7. Revise to "Devore stated-that the purpose of the 
WH meeting^ was^ to advise the White House of~~Gerth's inquiry. 

(Devore, pgs 16^17) " 

Para. 8. Add Hanson's statement that it seemed clear to her 
that the existence of the referrals was already in the hands of 
the press. (Hanson (1) pg. 81) 

0 i 4 b 0 

After para. 9. Add "Hanson reported she had a vague 

that there was a discussion relating to checks but 
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pr 'V/L e Gho 


P«ge fl 


Para, 
bar. / 


1, fourth line._-Add-the-.wax^"to" between prior and 


Para. 2, end of 3d line delete "criminal referrals and," 
replace them with "the criminal referrals." 


\ 


Para. 4, add "Gerth’e mention of" before "the criminal 
referrals" \ \ 


Para. 6 revise 3rd line to read "he shared a legal opinion 
on the nine criminal matters." John Bowman states that he does 
not recall seeing the memo (Bowman, pg. 11) . Jean Hanson does 
not recall seeing the memo (Hanson (1), pg. 133). 


? 

Para. 5. 


Add at end "and that he wanted to tell the White 


House. " 

Eflge 10 

Para 1. Add at end "but he believes he did not. 


Para. 7. Add at end of second sentence: "but cautioned that 
the last bullet about recusal should not be included if Altman 
had not^decided to recuse himself." 



fifth line, after Congress add "and the media," 



Para. 3. [or after) add: Ms. Hanson recalled that. Mr. 

Hussbaum said that if" Mr. Altman were to stay in the process and 
not recuse himself there, would bs discipline imposed on the 
process to produce a thorough and fair result and that Ms. 
Williams asked if the investigation could be completed by the end 
of February. (Hanson (1) pg. 114 ) 


mi iz 

Para. 7. 


Delete first sentence. 



Para^ 8. v Change the date in the first-sentence from 
"10/14/93 "^to- ,*2-/ 2/94." 


Para. 9 add "probably" before subsequently on 1st line. 


Eias-iav 


0 2 4^1 


Para. 2. Last sentence does not refer to document discussed 
*“ cmr>+*r,r ~0 but ather to thv. Leach J page letter with the 
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Pr 'W/.eghd 


zm li 

Para,. 9 
tin* was" 

/ 

gpgtf 


Lines 4 and 5, delete "ay general opinion at that 


Para./4. Lina 3 revise to read "that Altman ahould not be 
quite so definitive about announcing his" Line 4, after CEO add 
"at the end of hia term but it vus his decision." 

Para. 5. Revise to read "Eggleston stated that he called 
Hanson to ask if it was true that Jay Stephens was a lawyer at 
the law firm of Pillsbury, Madison and Sutro and she did not 
answer the question." 

\ ' 

Page 17 

Para\l delete "regarding the recusal" and replace with 
■explaining hia recusal decision." Revise citeT^to pgs. 51-5^ 
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CONFIDENTIAL 

D«pt: COUNSEL 

Tel No: (202) 622-1090 

O: Jams Cotto* ( COTTOS ) 

C: Robert Ceeoa ^ ( CESCA ) 

ubject: RE: Written Questions from Senator Bond re: Madison 

Jim, 

As we discussed on the phone, I'm not aware of any Wh it e\ House 
violation of the Department's agreement. Sorry if there was any 
confueion on that point. 

Franc ine.- 



363 
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DEPARTMENT OF THE TREASURY 

WASHINGTON OC 20Z20 


JUN 27 1994 




FOR JEAN E. 

GENjraClT COUNSEL /j ^ 

"ROBERT P. CESCA / 

DEPUTY INSPECTOR GENERAL 

Provision of Legal Advice and Services to o\g 

riow, the Inspector General has been requested to car^y 
pvestigation into communications between Treasury 
and White House staff concerning the collapse of 
Guaranty Savings and Loan, and related matters. It il 
that the Office of Counsel to the Inspector Generai 
Francine Kerner, continue to provide independent l^ga 
r\d services during the course of the investigation. 

Given kheViature of the inquiry, we have therefore agreed /that/ 
Ms. Ker\er\and members of her staff will report solely yo the ; 
InspectoY G^eral on any matters relating to the investigation. 
Neither m\. Kerner nor her staff will communicate a^ry information 
about the substance of this inquiry without specific 
author izatio>v frpm the Inspector General. 


In addition, a separate job element, concerning the provision of 
legal advice and services in connection with this specific 
investigation, will be added to Ms. Kerner's performance 
standards for rating periods July 1, 1993 through^June 3 0 , 1994, 

and July rv 1994 through June 30, 1995. The detetsifnatton on 
relative jOD\sigm f icance and job element perf ormanc^\f or 
job element wNY be at the sole discretion of the Inspector 


General. Mo 
Ms. Kerner 
need to rece 
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we have agreed that the overall rating of\ 
nnance in each of these rating periods will 
concurrence of the Inspector General.' 


cc : 


lese stepX, tiie agency will help allay any 

that legaj. a&vice and services are being afiected 
ilose activities m^v be subject to review. Shiould yoi^ 
istions concerning tlYi^ arrangement , please /feel frep 
irect ly . 

Dennis I. Foreman 
^rancinp J. Kerner 
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OFFICE OF 

inspector 

GENERAL 


/ July 1, 1994 


/ 


/' 


Jdr. Lloyd Cutler 


\ 


/ 


/Counsel to the President 
The White House, Room 2AVW 
Washington, D.C. 20500 


Dear Mr. Cutler: 


As you may be aware, Secretary of the Treasury and Chairman of the Thrift 
Depositor Protection Oversight Board, Lloyd Bentsen, requested the U.S. Office 
of Government Ethics to investigate and issue an opinion on any possible 
violations of Federal ethics provisions relating to briefings or discussions 
concerning Madison Guaranty Savings and Loan or related matters. These 
briefings or discussions involved Wliite House personnel and officials of the 
Department of the Treasury and the Resolution Trust Corporation (RTC). The 
Office of Government Ethics, which has no investigative arm, has asked our 
offices to conduct the investigation, and we have initiated the investigation. 

Jt is our understanding that President Clinton has designated you as the White 
House official responsible for coordinating requests for assistance concerning 
Madison inquiries. Accordingly, pursuant to § 6(a)(3) of the Inspector General 
Act of 1978 (5 U.S.C. App. 3) we are requesting that you make available for 
interview any Wliite House personnel who were involved in the briefings or 
discussions. We would like to schedule the interviews between July 7, 1994 and 
July 11, 1994. In addition, we are requesting access to any documentation 
concerning the briefings or discussions as well as copies of any Treasury or RTC 
documents that may have been provided to White House personnel in connection 
with such briefings or discussions. 

Please advise us at your earliest convenience whether the Wliite House will make 
these personnel and documents available to us. Thank you for your cooperation. 


Sincerely, 



fi i :> a : 
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department of the treasury 

WASHINGTON oc ZQ21Q 


BY! HAND 


Jane/Sherburn, Esquire 

Ofpij fee of the White House Counsel 

Thle /White House 

Washington, D.C. 


Dear Jane: 


/ 



YJ 


Enclosed are copies of the transcripts of all but one 
of r -the interviews conducted by the Treasury Inspector General 
part). of his investigation into contacts between Treasury and j 1 
White House officials concerning Kaaisor. Guaranty. We have r\ot| 
yet received the transcript of the interview of Mr. 


As we discussed, these transcripts are being provided 
to you solely to assist you in the preparation for Mr. Cutler's 
testimony before the House and Senate Banking Committee hearing?. 
Yoj have agreed that the transcripts we are. providing to you wi^h 
this l^e-ter“'wril"Tiat' ~be _ disclosed publicly or’cshown - rcr 1 

individuals (other than Mr. Cutler) who may be called as \ 
witnesses by either Committee untii such time as we advise yoVi 
that/ this restriction is no longe. necessary. Similarly, youM 
haW agreed not to disclose tnese transcripts to counsel for airy 
such individuals. Please let me nnow immediately if my 
understanding of our agreement is not correct ______ 


Sincerely, 

. Stephen J . McHale ' \ 

Dec -tv Ass .scant General Counsel 
(Aar .nistracive L General Law) 

I ! 
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DEPOSITION OF JOSEPH E. GANGLOFF 
IN RE: S. RES. 120 


FRIDAY, OCTOBER 13, 1995 

U.S. Senate, 

Committee on Banking, Housing, and Urban Affairs, 

Special Committee to Investigate Whitewater 
Development Corporation and Related Matters, 

Washington , DC. 

Deposition of JOSEPH E. GANGLOFF, called for exam- 
ination pursuant to notice of deposition, at 10:25 a.m. in Room 534 
of the Dirksen Senate Office Building, before JULIE BAKER, a No- 
tary Public within and for the District of Columbia, when were 
present: 


ROBERT J. GIUFFRA, JR., Esq. 

Majority Chief Counsel 
ALICE S. FISHER, Esq. 

Majority Deputy Special Counsel 
LOUIS J. GICALE, Esq. 

Majority Deputy Special Counsel 
RICHARD BEN-VENISTE, Esq. 

Minority Special Counsel 
NEAL E. KRAVITZ, Esq. 

Minority Principal Deputy Special Counsel 
U.S. Senate 

Committee on Banking, Housing, and Urban Affairs 
534 Dirksen Building 
Washington, DC 20510 
On behalf of the Committee. 

CHARLES J. SGRO, Esq. 

Special Assistant to the Deputy Attorney General 
U.S. Department of Justice 
Tenth Street & Constitution Avenue, NW 
Washington, DC 20530 
On behalf of the Deponent. 
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3 

1 PROCEEDINGS 

2 MR. FISHER: Good morning. My name is 

3 Alice Fisher. I’m Associate Special Counsel to the 

4 Special Committee. 

5 To my left is Neal Kravitz who is Principal 

6 Deputy, Democratic Special Counsel. 

7 MR. KRAVITZ: He’s got my card. 

8 MR. FISHER: And to my right is Bob 

9 Giuffra, who is Chief Counsel to the Banking 

10 Committee. 

1 1 This deposition is being conducted pursuant 

12 to Senate Resolution 120. This resolution 

13 establishes a Special Committee administered by the 

14 Banking Committee to conduct an investigation 

15 involving Whitewater Development Corporation, Madison 

16 Guaranty Savings & Loan Association, Capital 

17 Management Services, Inc., the Arkansas Development 

18 Finance Authority and other related matters. 

19 Section l(b)2(c) of Senate Resolution 120 

20 authorizes an investigation and public hearings into 

21 whether the Department of Justice improperly handled 

22 RTC criminal referrals relating to Madison Guaranty 

4 

1 Savings & Loan Association or Whitewater Development 

2 Corporation, and this will be the focus of today’s 

3 deposition. 

4 1 believe you were requested to testify on 

5 Octobers, 1995. 

6 MR. GANGLOFF: To testify where? 

7 MR. FISHER: Here today. 

8 MR. GANGLOFF: I’m here today. I was 

9 requested to be here. 

10 MR. FISHER: This deposition is in advance 

1 1 of public hearing which may be held in November. It 

12 is unclear at this time whether you will be called to 

13 testify at that hearing. 

14 1 will ask a series of questions and ask 

15 you to testify under oath. If you don’t understand a 

16 question, please let me know and I’ll rephrase it. 

17 If you need a break, let me know. 

18 If you are called to testify at a public 

19 hearing, you will be permitted to have a copy of your 

20 deposition transcript in advance of that hearing at 

21 some point. You may be represented by counsel. 

22 Objections to the form of the questions 
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will be noted for the record. Counsel may object on 
the grounds of privilege or relevance and the 
committee chairman may rule on all objections. 

Could you swear the witness, please. 

Whereupon, 

JOSEPH E. GANGLOFF 

was called as a witness and, having first been duly 
sworn, was examined and testified as follows: 
EXAMINATION 

BY MR. FISHER: 

Q Could you state your name for the record. 

A Joseph Edward Gangloff. 

Q Your present business — 

A Before we start, 1 want to note that I have 
never seen resolution 120 before. I don’t know what 
it authorizes you to do, but 1 am curious whether 
that is the source of placing me under oath for 
today’s proceedings. 

Q Yes, it is. Would you like a chance to 
review it at that point? 

6 

A No, as long as that authorizes you to place 
me under oath for the deposition, that’s all. 

Q Do you want me to point it out to you? 

A No. 

Q Could you state your present business 
address. 

A My office is located at 1400 New York 
Avenue on the 12th floor. 

Q And your present position? 

A Principal deputy chief of the public 
integrity section of the criminal division. 

Q Could you give me a little background on 
your employment history? 

A I was graduated from the University of 
Pennsylvania law school in 1977 and shortly 
thereafter went to work pursuant to the honors 
program in the Department of Justice for the 
antitrust division. I worked in the special 
regulated industry section for approximately three 
years. 

In December of 1980 approximately, I was 
offered a job in the public integrity section. I 
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joined the public integrity section in January of 
1981 where I’ve been continuously employed up until 
today, and I hope for some future time. I joined as 
a trial attorney. 

In approximately 1987 I became the director 
of the conflicts of interest crimes branch and I’ve 
held a number of supervisory positions since that 
time, culminating in my present position. 

Q During the period between September 1992 
and November 1993, did you have a specific title? 

A I served as acting chief, actually, for a 
period of time. It’s a little bit confusing because 
of some changes that we had in staffing as far as 
what the title was and what the responsibilities 
were. 

There was a period in March of 1 992 when 
there was a major reorganization of our section. And 
shortly after that, sometime in the springtime, we 
got a new chief, but he was largely absent. So in, I 
believe, April of 1993 I became acting chief and was 
acting chief through sometime in March of 1994. And 
these dates are discussed in the House deposition 

8 

that I believe you have a copy of. 

And I also discussed this material and the 
same information that I think we’re going to discuss 
today with the Independent Counsel. And I may also 
have discussed it with our own office of professional 
responsibility. I don’t know. 

To the extent that inconsistencies arise, I 
expect that some minor inconsistencies, in fact, will 
arise, and I will also point out in the various 
forums in which I’ve addressed these issues, I’ve had 
varying amounts of material provided to me in terms 
of refreshing my recollection. 

So for example, when the Independent 
Counsel talked to me, not only were documents shown 
to me in advance of questions, but an FBI agent was 
present to put certain things into context to jog my 
memory, and to the same extent when I was deposed by 
the House counsel, we from time to time went back to 
records and that jogged my memory. So obviously, 
both of those events and possibly an OPR interview 
was more contemporaneous to the events at issue than 
today’s deposition. 
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Q That’s the deposition that you provided to 
the House Banking Committee and financial services on 
September 29th of this year, 1995? 

A Again, the date, I’ll take your word for 
it, but 1 did submit to a deposition by them in the 
recent past, and you’re showing me now a copy of what 
appears to be a deposition of Joseph Edward Gangloff 
dated September 29, 1995. That’s consistent with my 
recollection as to the timing. 

Q Have you had a chance to review your 
transcript? 

A I saw it late afternoon and briefly perused 
it while I was attending to other duties as well. 

Q Do you believe your testimony given there 
was true and accurate? 

A The testimony 1 gave that day was true and 
accurate to the best of my abilities. 

However, I did note in the transcript that 
there are some transcription errors with respect to 
names of -- particularly, JoAnn Farrington is 
reported as Joan Farrington, and 1 did notice 
transcription errors, for example, saying "experience 

10 

of conflict" instead of saying "appearance of 
conflict." I also believe that certain choices were 
made by the court reporter with respect to what 
entries were recorded when on occasion people may 
have spoken more than one at a time. 

So with those qualifications, from my 
standpoint, everything I said was as accurate as I 
could make it at the time. 

MR. FISHER: Thank you. I’d like to at 
this time make this Exhibit 1, and we will also 
reserve for Exhibit 2 a place for an errata sheet in 
the event that Mr. Gangloff would like to present an 
errata sheet to go along with the House Banking 
testimony. 

(Gangloff Exhibits 1 and 2 
identified.) 

BY MR. FISHER: 

Q Could you tell me, Mr. Gangloff, who was 
the chief in 1992 up until April 1993 when you became 
acting chief? 

A Well, ask me that question again. 

Q You mentioned previously that there was a 
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chief of the section in 199 — 

A You could figure this out more accurately 
with respect to documents that I’m sure the 
department would provide to you that would give you 
actual personnel assignments. But my general 
recollection is that in March of 1992, Jerry 
McDowell, who had been the chief for approximately a 
dozen years or more — actually more — was 
transferred to the fraud section as chief. And that 
Lee J. Radek who at that time was the principal 
deputy, was transferred to the asset forfeiture 
section as the chief. 

One of the deputies, Jim Cole, was largely 
on the road traveling on some cases that he was 
handling. And there was one other deputy, Bill 
Keefer. At the time — on the time that McDowell was 
reassigned, Bill Keefer became the acting chief, and 
1 began to serve as his acting deputy. 

Shortly thereafter, Jim Cole left the 
department and Bill Keefer left the department and 
Michael Shepherd — Michael J. Shepherd was hired as 
the chief. He was from the United States Attorney’s 

12 

office in Chicago and had continuing business in 
Chicago. 

So in approximately sometime in the — as I 
recall, the spring or early summer -- probably the 
early summer because 1 recall having canceled a 
vacation shortly after he came on board, he became 
the chief and I was the deputy - or acting deputy. 

JoAnn Farrington, who had previously been a 
special assistant to the chief, was out on maternity 
leave during this period. So essentially, we went 
from - you can count the numbers, but five 
supervisors or 5-1/2 supervisors to 1-1/2 — or two, 

I suppose, and we also have a director of the 
conflicts of interest — or the election crimes 
branch who was there, but his duties are sufficiently 
distinct, but they really don’t overlap with other 
things. 

Basically, we went from having five people 
to having two people to do those jobs. And a short 
time afterwards, JoAnn Farrington, who had actually 
left the section, was rehired as a part-time deputy 
chief. So she and 1 were there when Mike Shepherd - 
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Mike Shepherd was continuing a case he was involved 
in in Chicago and frequently absent from the office. 

During those periods of time, I was acting chief. 

Then in — I think April 1st or April 4th 
of 1993, Mike Shepherd went to Chicago as the acting 
or the interim United States Attorney with an 
intention, as I believe, to return to the section. 

So I was the acting chief. And then sometime in the 
fall of 1993, he announced that he was not going to 
be returning to the section. 

And so I continued on as acting chief until 
the following year, and that brought us up to about 
March of ’94 when Lee Radek returned from the asset 
forfeiture section as chief, and I assumed the 
position of principal deputy chief. 

Q Thank you. Could you explain for me or 
give me a description of the public integrity 
section’s responsibilities, what their roles were, 
their activities. 

A Well, we file an annual report with 
Congress that sets forth in some detail, not only 
what we’ve done in the previous year, but also the 

14 

general range of our responsibilities, and I will 
attempt to describe them to you now, but it’s 
actually in its broadest terms, we have a wide range 
of responsibilities dealing with public corruption 
matters throughout the country. 

We deal specifically with the initial 
referrals on all Independent Counsel matters. We 
have a conflicts of interest crimes branch. We have 
an election crimes branch. We handle particularly 
sensitive cases that are venued any place in the 
country. The easiest way to say what we do in a 
nutshell is to probably mention the fact — when the 
diaries case came to us, when Senator Durenberger’s 
case came to us and when the travel White House issue 
came to us and the Clinton passport file came to us. 

We basically have responsibilities in I 
suppose three major areas. One is specific cases. 

One is aiding and advising people in the field and 
supplying person power when that’s required, or 
personnel power. And the other is we have a fairly 
active degree of involvement in a wide range of 
matters, including legislative matters and things 
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1 like executive orders which impact on the work we 

2 do. 

3 We sometimes get consulted with respect to 

4 international treaties and the language in there that 

5 relates to public corruption, and we maintain a 

6 network of contacts with both the Independent Counsel 

7 community, the ethics community, principally through 

8 the Office of Government Ethics and we have many 

9 levels of contact with the Federal Bureau of 

10 Investigation. 

1 1 Our case load consists of largely cases 

12 that are brought to us by the Inspectors General and 

13 we handle a large number of recusal matters. And 

14 different administrations have different policies and 

15 views with respect to the appropriate handling of 

16 recusals in terms of whether they’re handled 

17 ordinarily from main Justice or by another United 

18 States Attorney’s office other than the one that ends 

19 up being recused. Depending on what practice is in 

20 place at a particular time, our case load, as it’s 

21 made up of recusals, rises and falls proportionately. 

22 Q Generally, if you can tell me, what are the 

16 

1 standards for recusal of a U.S. Attorney, and I 

2 understand that it’s very fact-specific, but if you 

3 could give me a general explanation of the 

4 specifics. 

5 A It’s largely to avoid the appearances of 

6 impropriety which in many areas of criminal 

7 prosecution are important — more important actually 

8 than the actual outcome. Essentially, the reasons 

9 for recusal may involve - and this is set forth 

10 incidentally in our annual report to some extent, but 

1 1 it includes such things as past personal, political 

12 or financial relationships involving the United 

13 States Attorney and the subject of an investigation. 

There’s sometimes a distinction made 

15 between whether a United States Attorney personally 

16 or the United States Attorney staff recuses. There 

17 are situations in which a United States Attorney is 

18 recused and either no acting United States Attorney 

19 is named at all, and the matter is handled 

20 exclusively from Washington, or there are times when 

21 the Assistant Attorney General for the criminal 

22 division or particular section chief can be named 
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acting Attorney General for purposes of a particular 
case. 

In those situations, the case may be 
staffed exclusively out of Washington, exclusively 
out of the U.S. Attorney’s office with supervisory 
assistance from Washington or a combination of 
factors. 

Generally, you’re quite correct in saying 
that it’s fact-specific, but 1 could at least say in 
terms of guidelines, and this is discussed in my 
testimony before the House, but generally in terms of 
guidelines, it may be easiest to juxtapose some 
notions of what’s required for recusal as opposed to 
our actual practice. 

And it sort of comes like this: In our 
mind, the need to recuse is not at all 
result-specific. In our minds, those in the field 
sometimes see it as either a comment on the 
individual subject of an investigation or their own 
competence to handle an investigation that main 
Justice thinks recusal is appropriate. 

For example — and a layperson may think 

18 

this as well — if 1 begin down the road with an 
investigation and recuse because I know subject X, 
that must mean that subject X did something wrong. 

Our view is not that at all. Our view is that once 
subject X becomes a significant part of the case, 
then you look at a time line and you say when in that 
time line would a recusal be appropriate, and we tend 
to say it would be appropriate right now because it’s 
very unusual that you can undertake steps in an 
investigation that will not subsequently impact on 
future steps of an investigation. 

That’s the reason why, for example, in the 
Independent Counsel’s statute the department can’t 
issue subpoenas and can’t give immunities because of 
the recognition of that. So if you begin down the 
line, whether you decide to go forward or not go 
forward, you’ve always got the problem that an event 
will be identified as the trigger. 

So what will then come out is that it must 
be because X did something wrong or it must be 
because Y is handling the matter incompetently. And 
to follow it through to its conclusion, even if 
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1 somebody who has a perceived conflict follows through 

2 with a particular case and reaches a conclusion in 

3 the case, prosecutes the case, you still have the 

4 problem that within any prosecutive structure but 

5 certainly my familiarities with the federal 

6 structure, you make many, many decisions as to the 

7 nature of the charges, and they can have different 

8 consequences in terms of how the offense is perceived 

9 by the public as well as what the actual sentence 

10 is. 

1 1 And often arrangements are made that 

12 benefit one defendant because another defendant has 

13 been identified as a more worthy target of the 

14 investigation or is more culpable. So if there is to 

15 be a perceived conflict, it basically has ~ the 

16 department knew this long before I joined, but 

17 certainly from my own experience in the department, 

18 it’s quite apparent as you trace that time line down, 

19 you see that once you’ve identified an appearance of 

20 a conflict, you know all you need to believe that a 

21 recusal is necessary or should be seriously 

22 considered and weighed. 

20 ~ 

1 Generally, what I’m saying, we don’t look 

2 to say how likely is this to come out, do we think 

3 the person can really be independent. If a United 

4 States Attorney has recently been appointed or is an 

5 interim hoping for permanent appointment or is a 

6 holdover hoping not to get the axe or, you know, for 

7 any number of reasons, maybe he was going to run for 

8 another political position — as 1 say, it’s totally 

9 fact-specific. But the general message I want to get 

10 across is it’s one that errs very much on the side of 

1 1 the appearance standard, tries to maintain to the 

12 best of our ability the appearance as well as the 

13 reality, impartiality and all decisions made by the 

14 department. 

15 Q Are these standards or guidelines that 

16 you’ve just expressed sent to the U.S. Attorneys 

17 offices in the field in some form, in a manual or ~ 

18 A I don’t know. The Executive Office for the 

19 United States Attorneys acts as the principal liaison 

20 between the United States Attorneys and the 

21 Department of Justice. These are the kinds of issues 

22 that if you have 94 United States Attorneys, you’re 
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talking about something that may throughout the 
careers of the United States Attorneys affect fewer 
than 5 percent of them. At least from my 
perspective, the cases we see in the public 
corruption are civil rights and civil as well but at 
least in the public corruption area. 

I know that there are some training events 
that take place for new United States Attorneys, and 
I think it’s one that fosters cooperativeness, 
et cetera. I doubt that they’re seriously lectured 
at that time about getting out of cases when, in 
fact, they’re just trying to get into the system, and 
they are very powerful individuals in the law 
enforcement process and in the recusal thing is 
somewhat unusual, but as I say, it makes sense. 

But the explanation of it — again, it’s 
one of those things also where 1 suspect -- this is 
my speculation for what it’s worth -- if you’re a 
United States Attorney coming on board, some have no 
criminal experience, some have no civil experience, 
some have no government experience, you’re probably 

listening to an awful lot of instruction and 

22 

guidance, so that the thing that’s foremost in your 
mind is probably not the minutia of something to do, 
if something happens concerning somebody who now 
isn’t even identified. 

I don’t think there’s a mystery to it. I 
think sometimes there’s a little difference of 
thought on first blush as to what a standard should 
be, but J don’t think there’s any lack of uniformity 
in the way it’s applied. 

Q Would it be the usual case for a U.S. 

Attorney in the field to call the executive office of 
the U.S. Attorneys if a problem like this arose or 
they had questions, or would it be your section, the 
public integrity section that they called? 

A There’s a much larger area where recusals 
come up but they’re much more obvious. That is where 
there’s an allegation against someone in the United 
States Attorneys office, and that may be anything 
from drug usage by somebody on the staff to time and 
attendance fraud by somebody on the staff. 

And by the way, we handled most federal 
judge cases for these same kinds of reasons. So in 
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those situations — and we have different 
relationships with different United States Attorneys, 
so some of them we know personally and by sight and 
we’ve known for years or we’ve been out and lectured 
to them, and they may call us and say this is the 
situation. Should we be out of this or what? How 
should we handle it? And we’ll often say send it 
to — or call EOUSA and iron out the paperwork. 

Generally one thing we try to do is get a 
document that it’s a recusal because we have had 
experiences in the past, not really I can recall on a 
significant matter, but you can very well guess where 
somebody recuses, it doesn’t quite register with 
them. 

That means that they’re pretty much out of 
the loop in the decisionmaking and the decisions 
don’t go the way they expected them to go. And then 
they try to reinsert themselves and it’s always nicer 
to say well, thank you for your opinion, but you are 
recused. And yes, we are applying a national 
standard now, and the mere fact that in your district 
you may say we don’t prosecute people who don’t have 
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less than X value of marijuana in their possession, 
this was your own employee and that person had less 
than that amount. And you may argue they shouldn’t 
be prosecuted but for the fact they worked for the 
Department of Justice, they would and we declined. 

The response would be in fact, the person does work 
for the Department of Justice. We have the case and 
you don’t. 

So we try to remain cordial, but a recusal 
has consequences, and we try to document that. 

Q Earlier, you had mentioned that upon a 
recusal, sometimes the staff as well would be 
recused, sometimes not. And I think you gave some 
other alternatives. For example, sometimes the 
assisting Attorney General would name someone to be 
acting. 

Could you explain to me what the different 
factors would be to make that go one way or the 
other, if there’s any general rule when a staff — 

A No, 1 really can’t, because it deals 
with - I think that really deals with the 
personality of a particular Assistant Attorney 
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General and probably deals with how long they’ve had 
tenure, it probably deals with how many come in 
during that tenure. If one comes in and somebody 
thinks it’s a good idea, I’ll make myself acting and 
people can report it to me, and they end up with 15 
of those things, it’s too much. 

I certainly think it might deal with the 
sensitivity of the particular issue, certainly the 
Attorney General, whoever that may be, may indicate a 
specific interest in the matter. That would be one 
where the AAG would be more likely to stay personally 
involved than one which was one of these time and 
attendance kind of things. 

I wouldn’t expect to see — in those cases, 
in fact, I wouldn’t even expect to see an acting 
United States Attorney when their employees are 
pretty much handled by the sections involved. 

Q What would be some reasons that the staff 
would not be recused, although the U.S. Attorney 
would be recused? 

A Well, if you had -- one reason, I suppose, 
would be if you had a career staffer who was handling 
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a very complex investigation and somebody was 
appointed who had recent -- maybe came from a law 
firm which was involved in the investigation in some 
way, maybe representing some of the clients even. Or 
maybe there was a subject of the investigation who 
was employed by the law firm or who had been a client 
at the law firm or maybe it’s an investigation of 
somebody who was politically very close to the new 
appointee. 

In those situations, you’re looking at 
things from a practical standpoint, like how much is 
it in terms of resources, but you’re also looking at 
appearance and the success which something can be 
isolated under those circumstances and depending on 
the nature of the case, nature of the evidence, 
witnesses as opposed to documentary evidence. 

You can make different determinations as to 
how successful in reality it would be to simply not 
have the United States participate in the case. We 
have cases in my office which right now my chief is 
recused and that 1 handle and there may be some still 
going on because I wouldn’t know, but I know there 
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have been cases in the past from which I have been 
recused. 

Q Thank you. Moving to another topic, could 
you tell me about what time or approximately what 
time you became aware of the issues surrounding the 
investigation relating to David Hale? 

A No, I can’t. I said this in my House 
transcript as well. My job is very issues oriented. 

The chronology of things makes very little difference 
to me and most, except for of late, when the FBI, the 
White House, OPR and Congress have been interested in 
my various activities, from the standpoint of doing 
my job, the issue is generally there and resolved 
very quickly and either moves and evolves and becomes 
a new issue or is completed. 

So to me, I know that at a particular time, 

1 became involved and had knowledge of the Hale 
allegations. But 1 don’t really know, and I know you 
have some experience with urgent reports probably by 
now that supposedly brief the Attorney General on 
some of the most sensitive issues in the department. 

I remember another matter which 1 gave a 
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statement to somebody. They were asking about a 
particular urgent that was done on a particular day 
and thought I should remember that but that one day 
had three urgents in it, when you couple that with 
the fact, as I noted, we were severely short-staffed 
in terms of management people -- I guess I do 
remember at the time that Mike Shepherd was — my 
recollection would be that he was not there, that 
JoAnn Farrington was there as part-time deputy, so I 
was the acting chief and she was the part-time 
deputy. 

Maybe he was coming in full-time at the 
time, but the point is that’s the number of people 
who were there. But the other point is I knew about 
it at some time around when you think I knew about 
it. 

Q 1 believe you testified in the House, and 
we have some notes I’ll show you, that you attended a 
meeting on September 20th in Jack Keeney’s office 
regarding some of the allegations surrounding the 
Hale investigation? 

A Right, correctly from my notebook, the 
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September 20th date and the indication as to who was 
present. 

Q As of that time, do you recall what prior 
knowledge you had relating to the substance of the 
David Hale investigation? 

A No, not with any accuracy. I had some 
knowledge of it, but I frequently would have been in 
Keeney’s office, and Jerry McDowell is somebody who 1 
see almost every day or did at that time, and 1 would 
go to Mr. Keeney’s office quite frequently as well. 

It’s not like there’s something that jumps out. The 
meeting I talked about then — I wasn’t positive that 
was the meeting — was one involving Irv Nathan. I’m 
not even sure of that. 

I know, for example, upon my recollection, 
that in the deposition to the House, I think I 
mentioned a subsequent meeting that A1 Carver was 
present at and I couldn’t recall - two FBI agents, 

Wade and I think Dorch, D-o-r-c-h, I couldn’t recall 
them being present in the meeting, but I went on and 
expounded on what happened at the meeting. 

And then afterwards, 1 realized that that 

30 

couldn’t have been that meeting and that, in fact, 
that was a completely different meeting and that I 
had actually sat down with Carver at least two times 
instead of one time. 

Q Do you believe that you had conversations 
about this with Mr. Carver prior to the September 
20th meeting? 

A I don’t think so, because I was not 
really - the times that I had — and this will 
differ from the last time I talked about this, which 
was with the House, but I believe the two times I 
specifically — I don’t really specifically recall 
this. 

One time I specifically recall Carver being 
involved was at the time when we were drafting a 
proposed scope for the regulatory special counsel, 
the scope of authority. And I seem to recall that he 
may have been — and this was based as much on the 
notes that I saw the last time, probably more on that 
than current recollection, than the time we met with 
Dorch and Wade and Jane Erickson’s name came up — 

Jane Erickson was an FBI agent, and still is so far 
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as I know — that that was actually a briefing ~ a 
meeting in Jerry McDowell’s office that occurred 
about the time that it was decided that the fraud 
section would send attorneys out to Little Rock. 

And I’m not quite sure whether it happened 
before the decision was made or after, but the point 
was at that time that we were gathering information 
from the Bureau and Jane Erickson was assigned as the 
agent to go on site and collect information and I may 
have completely forgotten that the last time we went 
through this. 

Q Getting back to the meeting on September 
20th in Mr. Keeney’s office, do you remember what the 
substance was of the information that you had prior 
to that meeting? 

A I’m sorry -- 

Q Would you like to see your notes at this 
time? 

A No. I need a refreshment in terms of when 
Irv Nathan was — 

Q Yes. 

A I have a — 
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Q That’s my understanding from your notebook, 
and 1 can show you your notebook. 

A 1 definitely did know something about the 
Hale matter prior to that, and you can read it in 
greater detail in my House transcript or we can go 
into greater detail now as you choose. 

But essentially, the issue that had arisen 
was that Hale purported to have some information 
which in some way involved the President. And his 
approach was basically that it appeared that the U.S. 
Attorney’s office was going to indict him on some 
charges relating to SBA fraud, and in that context, 
his attorney was seeking some concessions from the 
government in exchange for this information. 

But one of the issues that arose was that 
he wasn’t specific. And since he wasn’t providing 
any documentation either, there was a problem of 
credibility. 

And the other issue that came up was the 
fact that ordinarily an indictment would be a public 
event, and ordinarily, if someone is going to 
cooperate, one of the first areas of cooperateation in 
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terms of corroboration is to explore the possibility 
of consensual telephone calls of other people that 
may have been involved in the activity. If you 
publicly indict someone, obviously, you have greatly 
undermined your ability to engage in consensual calls 
with any effect — with any good effect. 

So the thing about the Irv Nathan meeting 
that was odd was that this attorney, whose name I 
believe was Coleman, had had some dealings with the 
United States Attorney’s office up to this point. So 
far as I knew, it had no direct contact with the 
Department of Justice, and it appeared that there was 
some standstill in terms of the United States 
Attorney’s office not giving Hale and his attorney 
what they wanted, and it was a little bit -- I won’t 
say unusual, but it would not have been unusual had 
the attorney come directly to Washington to sort of 
make his pitch, especially on what was purported to 
be so significant a matter. But he didn’t do that. 

Instead, what happened was, we met because 
Irv Nathan had received some information from a 
source which he initially did not want to identify 
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that indicated that either Hale or his attorney had 
contacted, I believe. The New York Times and started 
to go forward with this story, which was in many 
respects an odd thing to do because obviously not 
only had the person not come to main Justice to try 
to seek some redress as to what they saw as a 
standstill, but at the same time, the act of going 
public on the matter would undermine their ability to 
successfully cooperate with the investigation. Sort 
of anybody should have been able to figure that out. 

And one of the things that happened around 
the same time, and I’m not exactly sure whether we 
knew about it then or a little bit later, was that 
one of AUSAs in the U.S. Attorney’s office who was 
handling the call got a call from The New York Times 
that cited some information in the way reporters do, 
is this accurate or can you tell me more or I’m going 
to go with this unless you stop me. It was enough to 
know that the assistant knew there was substance to 
the fact that somebody had given the reporter some 
information. 

So Irv Nathan wanted to communicate that 
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part of the information that showed that Hale’s 
attorney was moving forward — apparently moving 
forward in a public forum, that was part of the 
discussion we had. What that led to was two things. 

One, lrv was relatively new to his position 
at the time and so far as I know, he came forward 
immediately with this information but had some 
thought that it might not be necessary for him to 
disclose the source of his information and 1 think 
everyone resolved fairly quickly that he would have 
to disclose the source of the information. 

And an issue that came up in or about this 
time was the concern that Hale’s attorney actually 
knew that he could come to Washington, that he could 
have an audience. And again, the timing is not clear 
in my mind here, but eventually, this evolved into 
the issue of discussing it with the United States 
Attorney -- or maybe not even with the United States 
Attorney, but at least we knew we wanted to be sure 
that it was communicated to Coleman that he had an 
opportunity to come to Washington. 

And we had some related discussion with 
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respect to -- 1 believe that lrv had some specific 
information that this source had given him, and I 
think we discussed the information with a view 
towards okay, let’s assume that this information is 
correct, putting aside whether it helps or hurts the 
ability for Hale to cooperate because Hale hasn’t 
given any specific information at that time. 

Assuming that that information is correct, 
is there a crime alleged on the part of the President 
or anyone other than Hale. And if there’s a crime 
alleged — sometime along in this discussion came up 
the issue — if there’s a crime alleged, is my 
criminal activity within the statute of limitations. 

So those issues came up, and shortly 
thereafter, I believe Mr. Keeney reached out for the 
United States Attorney — but I’m not sure on the 
timing of that — who was Paula Casey. I’m not sure 
whether she had actually been confirmed at that time 
or was about to be confirmed. And I should also say 
that there was a consensus at the time that the 
information being provided lacked sufficient 
specificity and credibility to warrant Justice 
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intervention in derailing the Hale investigation. 

In other words, I don’t remember what the 
reason was why Hale had to be indicted, whether it 
was a statute of limitations issue. I just don’t 
remember, but the point was that everybody wanted to 
say based on this information, we should not be 
slowing or deviating in the Hale thing, because the 
way it was coming in — and 1 gave some example of it 
in my House testimony — it was such a thin 
allegation that it almost put any potential defendant 
into a position to be able to drop some significant 
individual’s name in and say I have information on 
X - and by the way, this happens. 

People call in and I have information on 
so-and-so and people get arrested and 1 have 
information on so-and-so. It wasn’t much beyond 
that. We didn’t know a lot about the underlying 
matter at the time, so part of what was taking place 
is our finding out what was going on. 

Q I’d like to take you through all this 
slowly but I appreciate you going through it with 
me. Prior to this meeting where Mr. Nathan discussed 
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the Hale allegations from the source - by the way, 
did you later learn who the source was? 

A I don’t remember whether I did or not. I 
mean, I seem to have a recollection that it was a New 
York Times reporter, but that’s hardly a surprise, 
given what was being said. 

Q Prior to this meeting, what do you recall 
knowing about these issues - who do you recall 
discussing these issues with? 

A I don’t have a — as I say, my memory is 
issue-oriented, so what I know is sometime there was 
a discussion to find out and whether I personally did 
it or whether 1 was present during a speakerphone 
conversation on some of them, I don’t really know. 

But the issue was that Hale’s attorney said 
that he had some information and that there was a 
question as to whether it was criminal, even in its 
substance. And there was the idea — there was 
clearly an issue. 1 mean, that’s the way - that’s 
the way to look at it. Somebody is about to be 
indicted and the department from Washington is not 
involved in. 
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1 We have now become aware of this issue, and 

2 I don’t remember specifically how we first became 

3 aware. It may be a little surprising we didn’t 

4 become aware earlier. Some U.S. Attorneys offices 

5 would have hit an alert button much earlier, I 

6 think. 

7 But for whatever reason, we found out when 

8 we found out, and then we did the normal things we 

9 would do, which was find out what the circumstances 

10 were, be sure that Hale’s attorney knew he could have 

1 1 an audience if he felt he wasn’t being treated 

12 properly, explore any options we could undertake in 

13 terms of investigatory activities that would include 

14 documentary stuff which would not involve Hale’s 

15 cooperation and which, incidentally, we wouldn’t have 

16 to tell Hale we were pursuing. Let’s take them as 

17 serious allegations. What investigative steps would 

18 we take. That was the kind of stuff that was 

19 occurring at that time. 

20 Q Do you recall whether you had some idea 

21 about Mr. Hale’s allegations against the President 

22 prior to when Mr. Nathan discussed this? 
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1 A Oh, I think I did. 

2 Q Do you have a recollection of how the 

3 department got that information? 

4 A 1 don’t have a specific recollection of it. 

5 Q Do you think that it may have been from the 

6 field, from the Eastern District of Arkansas, someone 

7 from that office? 

8 A It may have been. It may have been. At 

9 some time I may have even had a discussion with 

10 Fletcher Jackson who was the AUSA handling the 

1 1 matter, but I m not sure if I had a discussion with 

12 him or not. And the kinds of questions we ask are 

13 things like what’s the hurry? Why is it you feel 

14 under pressure to indict at this time? What efforts 

15 have been made to get this information at this 

16 point. You know, it’s along those kind of status 

17 kinds of things. 

18 Q Do you recall what efforts had been made to 

19 get this information before Mr. Nathan had received 
*0 this information from this source? 

- * 1 11 A In terms of chronology, I don’t. I seem to 
22 think that 1 knew something because 1 seem to think 
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that the new thing — I seem to think that the new 
thing that Nathan provided was the fact that this guy 
was going to the press, but it may very well be that 
this was the first time that we were aware of the 
Hale allegations, that they had risen to that level. 

1 just don’t remember. 

Q Do you recall whether prior to that 
meeting, Ms. Casey ever contacted you or anyone in 
your office? 

A No, I don’t think prior to that meeting 
anyone had talked to Casey about it because I think 
either at that meeting or shortly thereafter - but 
it could have been shortly before. It was right 
around the time she was confirmed. Jack Keeney 
reached out for her and she was at some conference 
for new U.S. Attorneys and he tried to get her first 
assistant and second person as well. And I think he 
finally ended up contacting her at this conference or 
she called him back shortly thereafter. 

Q Do you know whether prior to the meeting on 
September 20th, Mr. Keeney had spoken to Ms. Casey’s 
first assistant? 
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A I don’t have a specific recollection of 
that. 

Q Had you spoken to Ms. Casey’s first 
assistant? 

A Are we talking about Fletcher Jackson? 

Q Or Michael Johnson. 

A I don’t know. It could have been one. It 
could have been the other. I think I talked to one 
of them at one time, but I don’t remember whether it 
was before or after. 

Q Do you recall anything about that 
conversation, what they may have told you at that 
time when you talked to them? 

A I guess they would have told me to answer 
the questions they would have asked, and those 
questions would have been, what do you have on Hale? 
What does he say? How specific is it? What are the 
avenues that you’ve looked at? What could you look 
at. Those kinds of things. 

Q Do you recall seeing any correspondence 
between the Eastern District of Arkansas U.S. 

Attorney’s office and Mr. Coleman prior to the 
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meeting on September 20th? 

A Maybe, but this is an appropriate time to 
say that I’ve been over some of this stuff so many 
times and been shown so many documents, that when you 
say do I recall having been shown it, 1 have a 
general recollection of the Independent Counsel’s 
staff showing me correspondence. Whether I saw that 
correspondence also at an earlier time, today, I 
don’t have a clue. 

I think I have a general recollection that 
at some point there had been correspondence between 
Coleman and the U.S. Attorney’s office that 
preexisted the department’s interest in the matter 
and that I saw that after the fact, that 1 saw that 
during the time period when we wanted to be sure that 
something would be created that would go to Coleman 
to make it clear to Coleman that he could have an 
avenue with the United States Attorneys office — I 
mean, with main Justice. 

But in terms of seeing some of these 
things, I have adequate specific recollections for 
the rest of my life on everything. For your 
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purposes, I have adequate recollections with respect 
to certain incidents that may have arisen, but in 
terms of this minutia, I just don’t have it because 
there were too many other things that 1 was caring a 
lot more about at the time. 

Q You mentioned that the department got 
interested and wanted to make sure that Mr. Coleman 
knew that the main Justice was available to him? 

A Right. 

Q Do you recall what was discussed or how 
that was made clear to Mr. Coleman at that time? 

A Oh, I think it was in the context of -- and 
I’m not sure whether Jack covered this on a 
speakerphone call, but I think what we did was 
somebody found out, what have you said to him in the 
past? Have you made it clear that he has the 
opportunity to come in and talk to you? And 1 think 
the question was, have you made it clear he can come 
to main Justice? And I think that resulted in the 
request for copies of the correspondence that had 
been exchanged. And I seem to think that 1 saw it, 
but someone may have told me the general content of 
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it — or it may have been the general content 
wouldn’t have matter. 

The point is we were at a place where we 
wanted to be sure Coleman knew he could come to 
Washington if he thought he had information that 
warranted it. So 1 think even if it had been clear 
in an earlier correspondence, we probably would have 
recommended a follow-up correspondence with respect 
to it, but that’s the context in which the issue came 
up. 

Q Would that correspondence have been from a 
letter signed from the Eastern District of Arkansas 
U.S. Attorney’s office? 

A 1 think that’s what was contemplated. 

Since Coleman wasn’t contacting Washington, it 
wouldn’t really be — at least in my experience, it 
wouldn’t be the normal thing for Washington to 
suddenly drop something into the process in terms of 
sending a letter to a defense attorney who hasn’t 
sent anything to Washington and doesn’t even know, 
for all of our purposes, that Washington is even 
involved or even looking at the thing. 
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I think it would have been in the nature of 
saying givehim a follow-up that says that he can go 
to Washington and have that generated from the U.S. 
Attorney’s office. 

Q Do you recall seeing such a follow-up? 

A 1 don’t recall having seen it, but I very 
well may have. You could tell me l wrote it and it 
might be true. 

Q Do you recall what the substance said other 
than making it clear -- 

A It probably — yeah — you know, these 
things become sort of formula driven, so if it was 
written from the outside going in, we understand that 
you have information concerning X, if you want to do 
Y, contact so-and-so, if it was from the United 
States Attorneys office, it would pretty much do the 
same thing. 

It would be the normal standard that it 
would have an introductory paragraph that’s basically 
on a line do you purport to have this or that, and we 
want to be sure that you have this, and 1 see so many 
of those and write so many of those, that I don’t 
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have a specific recollection. 

Q Would it have been appropriate to give a 
name or a number to call at main Justice? 

A Maybe. Maybe. They could have — I just 
don’t recall. It could have said — 

Q It could have said generally — 

A It would have said if we could arrange it, 
but if we thought there was a problem of somebody 
saying well, this U.S. Attorney’s office is acting in 
this way inappropriately, I think it probably would 
have said — if there is such a letter, I hope by now 
that you have it and if it doesn’t exist, what I’m 
saying it must sound particularly silly, but I think 
it would say contact the criminal division and maybe 
give Keeney’s name, although, given the people 
involved, McDowell’s name could have been in it. But 
I think at this early time, it probably would have 
been the Keeney level. 

Q You mentioned earlier prior to the 
September 20th meeting, you had general knowledge of 
Mr. Hale’s allegations against the President. Did 
you have any knowledge of allegations by Mr. Hale 
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against any other individuals? 

A First of all, the September 20th date we’re 
taking because that seems to be what’s in the notes. 

I don’t have a current recollection of it. 

Q I’m using it as a reference point. 

A And I have some reservation in calling the 
information we had at that time, even allegations 
against the President. He purported to have 
information somehow involving the President, and the 
nature of it, even as it became more specific, as I 
recall, there was an issue involving the audit of a 
bank and they wanted to infuse some funds into the 
bank, and the best that I can make out — and this 
may even have been later when we got more 
information — was the suggestion that the President 
had met with or suggested to someone that they assist 
in the infusion of the money to the bank or do 
something like that. 

So there’s not only the idea, can you 
corroborate such a meeting occurred; suppose it did? 

So what? If I go tell you to buy stuff at Woody’s at 
40 percent off and not wait until 50 percent because 
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it’s better, so what? Even if you buy a lot of 
stuff. 

Q 1 didn’t mean to mischaracterize it at 
all. 

A I know. 

Q Were there any other individuals named in 
the information that Mr. Hale purported to have and 
I’m asking for — 

A It’s rare to see the President’s name 
without the First Lady’s name, but whether she was — 

I don’t recall anything with respect to — all I 
remember in specific terms was this thing about - 
and it may have supposedly been a particular 
individual not identified by name, but like a state 
trooper or a somebody drove him to a meeting. Of 
course, I may be getting that confused with some 
other scenario as well. 

But my general recollection is, it was just 
focused on the President and just focused on the 
involvement in this infusion to bolster the funds of 
this financial institution for the audit that’s 
coming up. 
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Q Moving to the meeting of September 20th, in 
particular showing you your notes if you’d like, but 
do you recall who attended that meeting? 

A My best recollection is that Jack Keeney 
was there. I was there. Irv Nathan was there during 
a middle portion of the meeting and that Jerry 
McDowell was there. 

Q Could you just give me their positions as 
of that time? 

A Well, Keeney was the Deputy Attorney 
General — Deputy Assistant Attorney General and for 
all I recall now, he could have been the acting 
Assistant Attorney General for the criminal 
division. I don’t know whether JoAnne Harris was in 
place at that time or not. But McDowell was the 
chief of the fraud section and as I said, in the past 
had been chief of the public integrity section. And 
I was there as the - I think I was there as acting 
chief at the time. 

And the other thing to keep in mind with 
respect to all of this, the Independent Counsel was 
in abeyance during that period of time, so that’s 
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something that explains public integrity’s presence. 
Basically, it’s the Independent Counsel aspect of it 
because the allegations themselves, related to things 
in substance, would normally come under the fraud 
section’s jurisdiction, and it was particularly 
fortunate that Jerry McDowell was central in this 
because he obviously had substantial experience in 
both of those areas. 

Q What was Mr. Nathan’s position at the time? 

A He was some -- 1 don’t know, assistant 
something to Phil Heymann or deputy something or 
associate something. I can’t even keep my own titles 
straight over the years, let alone everybody else’s. 

Q Could you tell me what you recall about the 
substance of this meeting? 

A The Nathan meeting? 

Q Yes, other than what you’ve already 
testified to this morning. 

A I don’t really recall any - 

Q I apologize, asking you to repeat here what 
you’ve testified to at the House. 

A Heck, if you’re going to set me up for a 
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perjury charge, you better do it some way -- oh, 
that’s not — 

Q It hadn’t crossed my mind until you 
mentioned it. No, just kidding. 

A Actually, one of the things that runs 
through my mind on this, and in terms of showing you 
being issue-oriented, we have the 1001 recent Supreme 
Court decision which takes you guys out of it, the 
legislative branch and executive branch with respect 
to 1001, so even to make a joke like that, we are the 
ones who get, like, the allegations about perjury 
during the Waco matter and all of those. 

So we see these things all the time. 

That’s why it’s so exhausting to me to go through 
this and also frustrating because I’ve generally 
reviewed this transcript from the House, and I know 
that you obviously will have a hard time to fit it in 
with the notes even though I went down and talked 
about Greek letters of the alphabet and slashes and 
back slashes and everything else. 

No matter how many times we go over that in 
that way, no matter how many transcripts we make. 
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you're going to still have the problem of having a 
document and a transcript and having to try to meld 
them in terms of understanding. And as long as you 
focus on that, it’s always going to be a frustrating 
experience. 

And I feel frustrated because I’ve been 
hundreds of thousands of transcript pages in my 
career. And I did an investigation a number of years 
ago that involved alleged alteration of House 
transcripts where people fixed up things and changed 
the tone of it. 1 see you creating an incredible 
amount of paper and I don't know where you’re going 
and you have your own investigation. 

But I have to say the information I’m 
giving you, it’s available from multiple sources. 

It’s not particularly material, and I at least don’t 
detect the significance of it. 1 can see you being 
interested in the specific procedures or the specific 
conversations about the recusal of Paula Casey and 
how that came about. 

But some of this stuff, as 1 look at it, if 
something was in my office, would I task somebody 
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with sitting down with a time line and finding 
everybody’s version of this meeting, to crisscross 
them, et cetera, at least from the criminal 
prosecutive standard of trying to find out what 
happened, they’d ultimately be worthless because 
there’s no other extraneous corroborative material. 

There’s no tape-recording of what occurred. So even 
putting aside materiality, it’s frustrating to me to 
see this number of resources used this way. There’s 
my two cents. 

Q Well, 1 apologize for making you be here. 

A It’s not just me. It’s tens of people and 
it’s two, four, six staff people have to be here to 
go through this stuff. And I’m not doing my job — 1 
mean, my job being the job 1 have to do back at my 
office. 

(Recess.) 

BY MR. FISHER: 

Q Mr. Gangloff, is it your understanding that 
the information that the department was receiving at 
or around this time, September 20th, when you were in 
this meeting with Mr. Nathan and Mr. Keeney and 
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Mr. McDowell, that the information the department was 
receiving about the proffer that Mr. Hale was willing 
or was not willing to make, that information was 
coming from the Eastern District of Arkansas? 

A I just don’t recall, but 1 hesitate to call 
it a proffer and even suggest that he was willing to 
make it. The standard point seemed to be that he 
wasn’t willing. The point seemed to be what he 
wanted was for the department to buy a pig in the 
poke. He wanted everything up front from his 
standpoint, and that’s not the way we do things. 

Q But what I’m trying to get at is whether 
that characterization that you just gave was coming 
from information you were getting from the Eastern 
District of Arkansas or whether — 

A I think that was coming from the Eastern 
District of Arkansas, not from — 

Q Not from Mr. Nathan or his reporter source? 

A No. But I don’t know whether it came as a 
follow-up to the Irv Nathan conversation -- I know in 
the past my recollection has been that I knew 
something more about it before the Irv Nathan thing. 
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1 think I said this today, I think what the Irv 
Nathan meeting added was that Hale’s attorney was 
going public with the information. I think in the 
short time period before that, we were already aware 
of this thing going on prior to Hale’s attorney 
saying he had something but not willing to put forth 
with what he had. 

Q But no one from the main Justice was in 
contact with Mr. Hale’s attorney, to your 
understanding? 

A Not as far as I know. 

Q So any information about what he was 
willing to say or what he wasn’t willing to say had 
to be coming from the Eastern District of Arkansas? 

A That would seem to be a fair conclusion and 
it would be consistent with the emphasis at or about 
this time of communicating to the attorney that he 
could have access to main Justice. 

Q Do you know whether anyone at the 
department reviewed the letter that was intended to 
communicate to Mr. Coleman that main Justice was an 
available option for him? 
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A Oh, 1 think so. 

Q Do you know who that might have been? 

A No. I may have seen it myself, but I don’t 
think it was write a letter and make this clear and 
send it and that’s that. I think we said - I think 
we probably asked to see that letter, but it may have 
been sent after the fact. I’d be very surprised if 
there was no follow-up on it. 

Q Was it communicated that this letter should 
be sent prior to the indictment? 

A Well, I’d like to say yes on that because 
it seems overly obvious that would have to be it, but 
the context of the way things were moving along was 
send a letter now and since now didn’t include having 
been indicted. Now meant now was not now. 

It wouldn’t have served its purpose, by the 
way, as I told you, with respect to the possibility 
of cooperation, whether it’s consensual stuff, which 
is one that 1 emphasized and that opportunity being 
greatly diminished when one is indicted, or if it’s 
just obtaining documents that someone would now be 
alerted to or destroy or alter, it would not be in 
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the department’s interest to have a proffer occurring 
after the indictment if we could get one before the 
indictment. 

And there was also some discussion at some 
period of time in and around here about the 
possibility of having a sealed indictment or in 
camera plea, which again would have preserved certain 
investigative options. 

Q When is it usually considered to have a 
sealed indictment? 

A Well, when the defendant is not in custody 
and you fear that the defendant will flee. That’s 
one. When you want the defendant to cooperate by 
making consensual telephone calls or having 
consensual monitored meetings is another. When there 
are codefendants who are still at large. 

Sometimes it’s done to seal something on 
the verge of a statute of limitations expiration, 
although returning the indictment precludes you from 
additionally developing that case in the grand jury, 
there are still other investigative steps that you 
can better take if the person doesn’t know that 
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1 they’re indicted. There are a few. I’m sure there 

2 are some other reasons for it. 

3 Q I’m sorry. I don’t want to misunderstand, 

4 but were you referring to the fact if it’s a sealed 

5 indictment, the defendant does not know that the 

6 indictment is outstanding? 

7 A There are some circumstances — in this 

8 circumstance, the intention would be that the 

9 defendant did know. 

10 Q So it’s a choice? 

1 1 A It’s a choice of the prosecutors, right. 

12 Q Whose discretion is it to seal an 

13 indictment? 

14 A Ordinarily, the discretion of the United 

15 States Attorney. It may be delegated to the person 

16 handling the case. 

17 Q Does it require a court’s approval? 

18 A Well, a court would have to actually seal 

19 it because an indictment is not a returned indictment 

20 until after it’s returned in court, and since most 

21 indictments are returned in open court, you’d first 

22 have to coordinate the return of the indictment with 
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1 the court, and I assume you’d want that part of the 

2 procedure closed as well. So you would go forward 

3 with that. 

4 Q Are there any other reasons why a court 

5 would not agree to seal an indictment? 

6 A Yes. One of them would be — under the 

7 Constitution, you’re entitled to a public trial. 

8 It’s unlikely that a court would seal an indictment 

9 for no reason. You probably would have to proffer a 

10 reason to the court as to what the purpose of the 

1 1 sealing of the indictment was. And it also might be 

12 subject to a seal for a given amount of time. 

13 I think it would be highly unusual to have 

14 a sealed indictment for which someone pled guilty and 

15 may have even received a sentence and all of that 

16 remained sealed. That could happen in a case where 

17 undercover type considerations were involved or 

18 cooperating witnesses were involved. 

19 But you know, it’s like anything else. 

20 You’re balancing various interests. So to have an 

21 indictment sealed for a short time requires less of a 

22 showing or less of a predicate than to have it done 
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for a long period of time. And here, what would be 
contemplated specifically, the indictment would be 
sealed in order to allow for the placing of 
consensual calls, et cetera. 

But of course, based on the information we 
had, we didn’t have a lot of people — I don’t think 
anybody said well, let’s have Hale call the 
President. 1 don’t think he represented that he had 
that kind of access. So that wasn’t even an issue. 

I don’t know how long the list of possible people he 
could contact would even be. That’s the kind of 
thing that comes from the defense attorney ordinarily 
when they’re telling you why it is you should 
accommodate the client. 

Q And that’s based on the information that 
you’re receiving from the U.S. Attorney’s office in 
Little Rock? 

A That’s what that would have been based on, 
but I don’t know what ’'that” is at this point. 

Q Are you aware of any circumstances where a 
U.S. Attorney wanted to seal an indictment based on a 
proffer of something like consensual cause or 
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cooperation and the court refused? 

A No. 

Q Mr. Gangloff, I want to show you what 1 
believe are your notes, and it’s a document with the 
Bates number 7736 to 7748. 

Do you recognize this document to be your 
handwritten notes? 

A Well, it appears to be portions of a 
notebook kept by myself. There are some things on it 
that I’m not familiar with, what appears to be 
letters C and 1 on all the pages. I’m not familiar 
with it. The word "redacted" is used in certain 
areas, and that was not placed there by me. No 
redactions were made by me. 

Aside from that, they appear to be my notes 
and there are some situations in which it appears 
that the writing is not legible on the photocopy or 
that possibly part of something on the edge of a page 
was being cut off by the photocopy. 

Q 1 can represent to you that the Cl markings 
on the document were placed there by the Special 
Committee. 
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MR. KRAVITZ: Can we go off the record for 
a second. 

(Discussion off the record.) 

BY MR. FISHER: 

Q Turning to the first page that’s numbered 
7737 on the bottom, could you describe what you 
believe these notes to be? 

A I believe that these are the identical 
notes with the exception of the Cl designation that 1 
testified concerning when 1 was deposed by the House, 
and I believe the numbers on the bottom correspond 
exactly to those numbers which appear on the 
documents that 1 previously testified about, and 1 
believe that in all respects, other than the Cl and 
possibly the addition of redaction language, this 
page and these notes are identical to the notes which 
I extensively discussed in my deposition of a short 
time ago. 

Q Thank you. If I can direct your attention 
to the bottom right-hand comer of the page of the 
line that starts "USA" I believe, "Paula Casey." 

Could you read the two? 
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A It says "USA equals Paula Casey (acting/to 
be conf d)." And as I said in my House deposition 
when asked to read that line, I believe that 
indicates that the United States Attorney was Paula 
Casey, that she was acting and about to be confirmed. 

Q Could you read the two lines? 

A Yes, again, as I told the House in reading 
these two lines, I stated that "no" with the Greek 
letter pi with the word "experience" indicating that 
Paula Casey had no prosecutorial experience and the 
line under that says — "close to Clinton." 

Would you like me to go on? 

Q No, that would be fine. 

Could you explain to me what was discussed 
at the meeting, to the best of your recollection, 
about Paula Casey being close to Clinton as your 
notes describe? 

A Well, the fact is that the allegations 
against Hale related to a banking matter and that 
Hale had run an SB1C and that Paula Casey recently 
assumed or was about to assume supervision as the 
United States Attorney of the United States 
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Attorney’s office conducting the investigation. 

Our information was that Hale was 
purporting to have some information about the 
President and the two points that were being noted 
here were that she did not have — maybe none, but 
maybe no significant prosecutorial experience, and 
she was close to Clinton which is hardly surprising 
since she’s in his home state and recently received a 
political appointment. And they were two of the 
factors we were considering. 

Q Do you recall anything else about what was 
discussed about the relationship between Ms. Casey 
and President Clinton? 

A I don’t think there was anything else. 

Q Do you know whether this statement was 
coming from someone in the room, or was it someone in 
the room was reporting this or how it came about that 
this statement was made? 

A Well, I didn’t know this information 
independently. So somebody was saying it, whether it 
was somebody in the room or somebody on a 
speakerphone. In looking at these notes, I know 
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we’ve talked about the meeting on 9/20/95, but when I 
look at these notes. I’m not seeing why I’m assuming 
that was the meeting as opposed to a phone call, but 
it looks like it was a briefing of some sort with 
respect to this factual - 

MR. KRAVITZ: Did you mean 9/20/93? 

THE WITNESS: 9/20/93, right. Thanks. I’m 
sorry. What are you trying to find out about this? 

BY MR. FISHER: 

Q I was trying to learn how this information 
was coming to you at that point, whether it was 
somebody telling you at the department or the 
department already knew this or Mr. Hale was alleging 
this, or how it was coming to the table. 

A I seem to recall that I had a recollection 
of these things, both when I talked to the 
Independent Counsel and when 1 talked to the House of 
Representatives. I don’t know whether I had that 
information because they were giving me different 
information or whether the context of the questions 
is different. 

As I look at this right now today, I’m not 
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1 remembering why I thought it was a meeting or why I 

2 didn’t think that it was a meeting. It’s clearly 

3 background material with respect to who Hale was and 

4 what the charges against him were. 

5 Q Turning to the next page on 7738, could you 

6 just read the first line of your notes tnere? 

7 A It says "alleg, relate to Clinton/” and it 

8 looks like it says 'Tucker.” 

9 Q Going down to the middle of the page, the 

10 part that’s kind of indented and starts "suggest 

1 1 probably Casey recusal." 

12 A That appears to be an arrow followed by 

13 "suggest Casey recusal from Hale alleg," which would 

14 be allegation, and then it says "(possibly from 

15 Hale)." I do have a recollection of having discussed 

16 this in some detail during my House deposition 

17 because at that time I believe I went into an 

18 explanation, which we’ve already done today earlier, 

19 with respect to the difference between recusing the 

20 United States Attorney alone and recusing the United 

21 States Attorney’s staff, and part of that was also 

22 the consideration that it would have been possible to 

1 consider an option of having Casey recused from the 

2 information that Hale was developing as opposed to 

3 also recusing her from the Hale prosecution itself. 

4 So they were distinct matters. 

5 Q Do you recall who suggested the Casey 

6 recusal? 

7 A I don’t think it was somebody there. I 

8 think what this means - I think this could be my 

9 overhearing Jack Keeney on a speakerphone, and it may 

10 be saying that he is suggesting this, or it may be 

1 1 going down a list of saying when one of us gets back 

12 or what we’re going to do is get the USSO report from 

13 the prosecutor, which appears above it this language 

14 I read, and get the Casey recusal. It looks like a 

15 checklist of what to do. 

16 In terms of the "suggest Casey recusal," I 

17 don’t think there was a difference of opinion among 

18 the department, people here in Washington that Casey 

19 should recuse, at least from the Hale allegations — 

20 the allegations that Hale was making. It’s not like 

21 this was a meeting that involved Jack Keeney or me or 

22 Jerry McDowell saying hey, I think Casey should 
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recuse. 

It was an obvious — based on the 
information we had, although it was very slight 
information. It was obvious to us. This is really 
talking about relaying some suggestion to somebody 
else. 

Q So the information here and what you’ve 
testified to earlier about her relationship — strike 
that. 

It was clear to you and as you testified, 

Mr. McDowell, you believe and Mr. Keeney and 
Mr. Nathan that it was clear that Ms. Casey should 
recuse. Could you tell me anything more you remember 
about the discussions? 

A Yes, that they wouldn’t have had to be very 
extensive on the issue of recusal because it’s pretty 
clear if you have a brand-new United States Attorney 
who at least in the public’s perception is beholden 
to the President, she has little or no prosecutorial 
experience, these immediately thrust us into a 
difficult prosecutorial issue, and on the eve of 
indictment someone said they have information about 
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the President of the United States and they want 
certain concessions for giving that information and 
that decisions have to be made as to whether to 
acquiesce in it and possibly — or to go forward and 
either way, there are serious consequences. 

If you call it wrong and you acquiesce and 
you accommodate the defendant and what he has is 
nothing of usefulness, then you’ve messed up a 
prosecution, a major prosecution on somebody who does 
have ties to the President, so it looks like you cut 
him a break for some reason. If you don’t cut them a 
break and you don’t get the information and he gets 
indicted and purports to have offered the information 
to you, you’re in trouble because you didn’t pursue 
the investigation in a way to develop information 
against the President when you could have. 

No matter how it comes out, it’s subject to 
criticism. And when you add the fact that the 
outcome itself will be subject to criticism no matter 
which way it comes out to the fact that the possible 
decisionmaker could be a — what appears to me to be 
a friend but someone without prosecutorial experience 
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with known political ties to the President who is 
recently placed in office, so in addition to having 
no prosecutorial experience, at least running that 
office as the United States Attorney, and now you say 
we need a decision on this right away, you don’t have 
a lot of discussion as to whether she should recuse 
or not. That part seems pretty obvious. 

I think where the discussion would be is 
how to broach - how to broach the issue. Did we 
have any — did anybody have any feel for whether she 
would be receptive to that kind of input or not? And 
somewhere in these notes, there’s a note to Rod 
Rosenstein, who’s on my staff and had recently done a 
case out in Arkansas, and the suggestion was made 
that we contact him just to see — and he happens to 
now be on detail to the Independent Counsel’s staff, 
but the suggestion it was well, let’s talk to him and 
see, does he have any feel for sort of what’s going 
on. 

And I don’t mind disclosing in this 
context, too, that sometimes there’s a tension 
between Washington and the field. And it depends a 
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lot on the individual personalities involved in the 
field, how often they’ve handled certain kinds of 
complex cases or politically sensitive cases, and 
some of them reach out very early on to get 
Department of Justice input. Some of them are very 
reluctant to get Department of Justice input. Some 
of them feel that Justice wants to come in too 
aggressively and take over responsibility. Some 
think that Justice is too reluctant. 

So when you get into that kind of a 
situation, this was one where we were dealing with a 
lot of unknown quantities. It did seem odd to me, at 
least at the time, as I recall, that we didn’t have 
an earlier heads-up from the assistant handling the 
case. Whether that was caused by the fact that he 
didn’t recognize the sensitivity to the issue or had 
some of what I think would be unfounded fears that 
Washington would unduly intervene, I don’t know the 
answer to that. The answer is 1 didn’t know the 
various players who were involved. 

Q You certainly believe it would be 
appropriate that main Justice would be informed prior 
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to this point? 

A Well, 1 would, but I’ve been trained in 
Washington. If you’re somebody in the field that’s 
handled everything that’s come your way for 20 years 
and this is something else coming your way, you look 
at it a different way. You look at it in a way, 
too — some people say recusals as not standing up to 
the plate. Some people see a recusal as not being 
willing to make the hard decisions. 

In Washington, we don’t see it that way. 

We see it much more practically, 1 think, so my 
judgments would be not just different from the 
assistants on this, but on a large range of issues, 
my judgments would be different from somebody in the 
field. We have different jobs. 

Q When you testified that you were surprised 
that it had become so advanced without the criminal 
division input, were there others within the criminal 
division or within this meeting or within your 
section that were surprised as well? 

A Well, when something like this happens, and 
you talk to people who have been — prosecutors in 
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Washington, particularly in the public integrity 
section and people in our section have a specific 
tenure, you’re talking about people with a decade of 
experience. 

When an assistant gets information 
implicating possibly the President of the United 
States and doesn’t call Washington - you roll your 
eyes. I mean, none of us would do that. You 
wouldn’t stay in our office for a year — I hope you 
wouldn’t stay there for a month. In fact, I hope you 
wouldn’t come to work in the first place until you 
had some appreciation that there’s an appearance 
aspect to everything the department does. 

And when you get into the political 
figures, there’s oomph factors and one of the things 
that complicated this is the fact that the 
Independent Counsel’s statute was in abeyance. If 
the statute was there, the analysis would have been 
more forced because they’re actually required to make 
referrals with respect to certain matters on covered 
people. And the President would have been a covered 
person. 
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Q Do you recall how it was decided to 
communicate this opinion that Ms. Casey should recuse 
herself at this point? 

A I don’t think it was decided to communicate 
the decision or an opinion that she should recuse. I 
think the way that many managers work, and I find it 
to be rather useful, is you ask questions, and you 
allow people to propose solutions. And hopefully, 
your questions are effective in the way of producing 
proposed solutions that happen to be the solutions 
that you think are the proper solutions. 

So I think that everyone was wary and 
knowledgeable and experienced enough that no one was 
about to pick up the telephone to a newly appointed 
United States Attorney and say you should recuse or 
you are recused. I think it was more of an 
educational effort, that we had become aware of this 
certain issue and we’re available as a resource under 
certain circumstances in these kinds of 
circumstances, those kinds of things. 

So there’s more discussion probably than 
some would appreciate on the ideas of — and some of 
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it becomes second nature after you’ve been there for 
a while, but on the nature of how you present 
information and how you get the results. 

We have, I think of it as kind of a light 
touch in the way we do things. We don’t like to tell 
people what to do, but we like to get our way, so - 

Q Do you recall whether communication or 
contact with Ms. Casey was made after the September 
20th meeting? 

A It may have been at that meeting that 
Keeney ~ 1 know he reached out for her on or about 
that time, and 1 think he had gotten in touch with 
her, and I’m not sure whether he got in touch with 
her either by speakerphone or not. 1 know he tried 
to, and it would have been at that point, one, where 
she was -- she was new, being trained, and probably 
was not 100 percent on top of this thing. 

And the other thing to keep in mind is the 
assistant had been running this case for some time 
without her supervision - and I don’t know the facts 
of this, but it would not surprise me to learn that 
he wasn’t exactly keeping her completely fully 
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briefed and looking to her for decisions on this 
stuff, that he basically saw it as his case and he 
was running it. 

Q Do you recall when Mr. Keeney reached out 
to Ms. Casey, what he said other than asking these 
directed questions as you’ve testified before? Do 
you remember anything Mr. Keeney told you about the 
substance of that conversation, whether it be what he 
said or what -- 

A He didn’t tell me about the conversation. 

That’s not my recollection. My recollection is that 
if that conversation occurred, that 1 was actually 
there — the way to maybe tell you what happened is 
to say that 1 knew there was an issue with respect to 
her willingness to recuse and our being able to 
assess whether she would be willing to recuse. And I 
know that that all came to a head at a later meeting 
when she actually was in town on the very issue of 
recusal. 

But as far as the dance that occurred 
before then, all I know - again, being 
issue-oriented — was that I knew at some period of 
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time, about this time that she was not going to be 
inclined to say I’m out of here, thanks a lot. It 
was one where she really did see it as being viewed 
as a comment on her inability or her reputation or on 
the President’s culpability or something like that, 
that her view was at odds with the Washington office 
for the appropriate standard for recusal. That was 
clear at a relatively early time, and it was also 
clear that it would take an educational process to 
kind of pull things around. 

Q Were there any other reasons you were aware 
of that she was unwilling to recuse at this point, 
other than the ones you’ve just expressed? 

A No. Whether I knew it at this time or 
later, I think the bottom line — and I was essential 
aware of this by the time we had the meeting where 
she came to Washington — bottom line was she has a 
fine reputation. She perceives herself to be and is, 
so far as I know, a hard worker and intelligent 
person intent on doing the right thing and she simply 
did not want to be perceived as stepping away from 
difficult decisions or having it suggested that she 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


1221 


79 

couldn’t make difficult decisions. 

And the other part of it was her perception 
if you pull off of a matter, it means that you think 
the person you’re naming as your reason for pulling 
off did something wrong, and as I explained here 
earlier, that’s just not the standard. 

Q Did anyone express to her the appearance 
standards that we talked about earlier relating to 
recusal? 

A Well, the way it would occur would be — 
for example, at this meeting that finally occurred, 
you would say okay, suppose you stay on the case and 
X happens. Then what? Suppose you stay on the case 
and Y happened. Then what? When would you see — 
what would be the decision time you would be looking 
at? What would be the event? 

And by going through those things, you get 
to the point 1 discussed earlier, as you go forth 
down, you see there’s no better time than the present 
to make that decision, that there’s a very small 
threshold that you actually have to satisfy before 
the recusal is appropriate, and everything else makes 
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the issue worse. 

In fact, in this case -- and I frankly 
don’t know, because I have other things to do than 
read all the stuff that comes out of these hearings 
and stuff like that, I don’t know whether the view is 
whether she believes she recused too early or she 
shouldn’t have recused or she thought Justice made it 
look like she should recuse. I don’t know what the 
theory was. 

At one time Chip asked me the theory what 
the House is working on. I said no, 1 don’t want to 
know their theory. I have very little interest in it 
and I didn’t want to pollute my opinion one way or 
the other. 

But from the facts I know, I can’t figure 
out what the gripe is in the sense that I can’t see 
any actions that could have been taken that wouldn’t 
be subject to at least as much criticism as what 
happened has been subject to, and yet, having been 
part of at least the decisionmaking that caused the 
events to occur as they did, 1 think the way it 
happened was the right decision, that she was out at 
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the appropriate time, and that there was no issue 
that she should have been out, and that it wasn’t 
intended to reflect on her in any way. 

And that was one of the things we discussed 
at some point in how we would present the matter to 
her, that it shouldn’t reflect a lack of respect for 
her abilities or lack of respect for her integrity. 

But that wasn’t just a bunch of bunk. That’s the 
truth. Our standard doesn’t go to that. 

Q I guess what I don’t understand or what 
maybe you could help me understand, at this meeting 
on September 20th where you all were discussing this 
and your notes reflect this, you testified that it 
was clear to you and Mr. Keeney and Mr. McDowell and 
Mr. Nathan that there was no question she should 
recuse. 

A I don’t know whether Nathan was in on 
that — he may have been imparting information, but 
certainly 1 think by that time — and not because of 
what Irv was saying, maybe we had already made the 
decision that she should be out of it - but that was 

sort of showing the pot boiling, but I don’t think 
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there was any question that she could not 
successfully stay in the case. 

Q And that was an opinion shared by you, 

Mr. Keeney and Mr. McDowell at least? 

A So far as I recall, yes. 

Q With the experience that the three of you 
have. And at some point, this was communicated in 
some way, whether it be directed questions as you 
described, or some other way, to Ms. Casey, who was a 
newly appointed U.S. Attorney. And I’m unclear as to 
why she was unwilling to recuse after that September 
20th meeting, given that dichotomy? 

A She doesn’t know Jack Keeney. She doesn’t 
know how Washington works. She knows that she’s been 
given a substantial responsibility with respect to 
federal law enforcement in her own district, and she 
has a reputation in that district. Now, somebody -- 

Q I understand. 

A You asked me why. I’m telling you. I 
mean, so — somebody calls her out of the blue and in 
a case she has no, so far as I know, real attention 
focused on, said Washington is interested in how your 
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office is handling this thing. Well, 1 mean, that’s 
a blow politically, egowise, et cetera. 

The information at that time — remember, 
we were still gathering information, so it wasn’t 
like you should get out, you should get off. It was 
much more designed to assess what are her feelings on 
this at this point. You do things in a more gentle 
way. We work with U.S. Attorneys all the time. 

First of all, there was no personal gripe 
with respect to her abilities or her integrity, and 
secondly, there was no reason to foul a relationship 
with the United States Attorney at the beginning of 
her term. And she had trusted — the person who was 
handling it was an experienced United States Attorney 
in her office who one would think she would have 
great confidence in, firstly. And secondly, 
certainly would know better than these faceless 
bureaucrats, and I would bet that the stories that 
were going in her ears were not from Washington is 
usually right. Washington is experienced. It 
probably dealt with meddlers in Washington. 

So I wouldn’t expect to pick up a phone to 
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a new United States Attorney and say you don’t quite 
understand what you’re doing in terms of procedures 
and protocol and appearances and subtleties, but take 
it from us, who you’ve never met, step out of what 
could be the biggest case that comes up during your 
entire tenure on the most recognizable and well-known 
person in the United States. 

Q Certainly. Mr. Keeney, though, wasn’t in 
actuality a faceless person to her. She would have 
known who he was within the Department of Justice. 

All she would have to do is pick up a directory and 
find his title; isn’t that correct? 

A Well, I mean, you could find that out, who 
called you from the Department of Justice, but you 
don’t know if it’s somebody who knows what they’re 
talking about or not and when you look at the titles, 
you don’t know whether it’s somebody who actually has 
clout or not. You don’t know how far up the chain 
you should go before you get an answer. 

And a good answer to that is ultimately she 
wasn’t satisfied with having heard something from 
Mr. Keeney. Ultimately she met with the Deputy 
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Attorney General and it was a big enough issue that 
not only he entertained a meeting personally but he 
had his assistant there, and he had several section 
chiefs there and I think that JoAnne Harris was 
there, but I’m not sure. I remember Jack Keeney 
having been there. 

She was represented by the guy from the 
USA, Tony Moscato, and there’s a little friction 
there because they basically are liaisons to the U.S. 
Attorneys and they don’t want to see the turf of the 
U.S. Attorneys necessarily invaded. So it was 
perceived as a big issue to be handled in an 
appropriate way with due respect to the United States 
Attorney. So that’s why it got handled the way it 
did. 

Q Do you recall, in that meeting in 
Mr. Heymann’s office, was that the meeting of 
November 3rd? 

A It could have been. It was in his 
conference room, and it would have been the only 
meeting that had that Moscato and Heymann -- 

Q And Ms. Casey? 
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A — and Casey. It’s the only meeting — I 
may have met Casey once when she was walking through, 
but it’s the only meeting I recall having been at 
with her. 

Q Do you know whether there were ongoing 
discussions between the September 20th meeting and 
the November 3rd meeting between Ms. Casey and the 
department on the issue? 

A I’m sure there were some, but I think it 
was determined relatively early on where she would 
come to Washington or was coming -- I seem to have a 
recollection for some reason she was in Washington on 
another matter and this meeting was added on. But 1 
think early on, it became clear that it was going to 
be a face-to-face kind of an issue, and that for that 
reason, it wasn’t like she was being cajoled and 
discussed and everything and let’s all get to the 
deputy’s office. 

I think at a much earlier time it was clear 
that this was something the deputy would sit in on 
and it would be resolved there. It’s not really like 
a gap from, whatever we’re saying, the 20th to the 
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23rd. It's more like the fact that there would be 
this meeting and the fact that her schedule coincided 
with it. That stuff was all settled much before the 
3rd. 

Q At the meeting on November 3rd, did you 
have an impression whether Ms. Casey had decided to 
recuse herself when she came to that meeting or 
not — had reached a decision on that issue? 

A I don’t know. She may have been open to a 
decision. 1 think she was reluctant to recuse, and 
she wanted to — 1 think she wanted to understand 
that it was the appropriate action to take. 

Tony Moscato was there, as I said in 
previous testimony, to basically echo her views. I 
think that there was a genuine difference of 
perception in terms of what the appropriate threshold 
for recusal was. 

Q But you didn’t get the impression that she 
had come to this November meeting and said I’m going 
to recuse? 

A No. I mean, she - as I recall, her 
attitude was wait a minute. If I recuse, it means 
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that I’m saying that the President did something 
wrong because that’s why I’m recusing, or it means 
that I’m not going to step up and make these 
decisions. 

Q And that was the — was that the same 
reasons that she put forth in September — 

A If she went into the reasons. We’re 
talking about a different perception of a process. 

Q I understand. 

A But she’s not unique in that. This is 
common. The situation is quite common with respect 
to United States Attorneys throughout the country, 
where we have some — and sometimes they’re 
accommodated in slightly different ways. 

There was a recent prosecution of the 
Attorney General in Pennsylvania, and in that 
particular one, it became clear that the United 
States Attorney, it was appropriate for him to stay 
directly involved, but for appearance and practical 
reasons, it was a very close coordination with the 
involved sections here in Washington. 

So you know, there are ranges, et cetera, 
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but the first response is hey, the President 
appointed me. 1 don’t mean from her; I mean 
generally. The President appointed me to be United 
States Attorney in this district. That’s a great 
responsibility, a great honor, et cetera, but I’m 
going to make those decisions. Somebody has got to 
make the decisions. 

As I’m sure you know from dealing with 
people in Congress, people who are actually 
decisionmakers begin — or do recognize their value 
as decisionmakers and are willing to make decisions. 

They know that’s why they’re useful, so they become 
very reluctant to step away from that for any 
improper reason or any reason of feeling like they 
don’t have the gumption to stick with their opinions 
or convictions. 

And she came in, 1 think, and her demeanor 
was just one of hard working, dedicated, I don’t know 
what you’d normally do with these cases. I think 
maybe she had some concern. Was she being asked to 
step out in a situation where somebody else wouldn’t 
have been? And there may have been some examples 
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discussed as to when people have been asked to step 
out. But it was an educational process more than 
anything, as 1 recall. 

Q But what I was trying to get at is whether, 
when she came to the meeting on November 3rd, she was 
putting forth the same reasons that she had - that 
you had been aware of back in September, or was there 
new information that was being brought to the table 
at that time? 

A I don’t remember her putting out the 
reasons back in September, but in my recollection, 
there’s no reason for her reasons to evolve, because 
again, under our analysis of doing things, any new 
reasons would be meaning we’re moving along and the 
more we’re moving along, the more we’re just kind of 
cementing the idea, the time is passing, she should 
be out. But she couldn’t come back and say actually, 
there’s less about the President than you thought, 
and that’s why the appearance won’t be different 
because then we’re back to the fact that there may be 
less or more as a matter of reality. 

But from the standpoint of public 
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perception, they don’t have your grand jury 
transcripts. They don’t know about the deals that 
are going. So if you say there’s more, people will 
say you’re undercutting or people will say you’re 
shifting it this way or that way. 

Q It didn’t really matter what the general 
substance of the allegations were, whether it was 
more information that had come to light? 

A I would be shocked - 1 would have to say, 

1 would be shocked if you could find in hearings or 
elsewise, an experienced federal prosecutor, 1 mean 
experienced not in terms of number of cases, but in 
politically sensitive cases, and you could — I would 
be shocked if you could find one that said they 
shouldn’t have recused. I would be just as shocked 
if you would find a majority of U.S. Attorneys I 
would recuse as soon as Justice suggested it to me. 

MR. KRAVITZ: We have to depose Chertoff. 

BY MR. FISHER: 

Q If you could just turn to page 7740, and I 
would say the second two-thirds of the page, and I 
realize that you’ve testified about this in the 
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House, and I would like to understand it better 
because I’m not sure I have a grasp of it from your 
testimony. You had explained to me what exactly the 
allegations were regarding this issue. 

A This is the one where it says Coleman may 
allege July seizure by FBI of originals? 

Q Yes, and 1 don’t know if it’s something 
that relates to something above that or not. 

A This says "Coleman may allege July seizure 
by FBI of originals. Coleman claims one document has 
Clinton’s name" with two stars, and it says "when 
Coleman" - either "reviewed" or "received," I think 
it’s "reviewed" — "documents it was not there," and 
I’m filling in on abbreviations in reading the whole 
words here and two stars. 

And then it says something "necessarily 
would show" - l don’t know what the next word is — 
oh, "criminal activity but would incriminate 
Clinton." I think what was on the document might 
show not necessarily criminal activity but would 
somehow incriminate Clinton, and I think the concern 
here — and this is a little bit of a real effort to 
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try to make a recollection, so it’s not maybe all 
that great, but here it is. 

We’ve talked about the fact that each step 
of an investigation can be challenged one way or the 
other and you sort of are in a no-win situation if 
you do something or if you don’t. As soon as you’ve 
created an appearance that there’s a political 
intrigue here, and I think one of the things that 
happened here was that documents had been seized in 
the Hale investigation pursuant to — it looks like 
it was a search, but I don’t know. It could have 
been — seizure, I guess it’s a search. 

Q You didn’t have any participation in that? 

A No, no participation in it, but the fact is 
if Coleman, the defense attorney, comes and says 
listen, my originals have documents in there that 
implicate Clinton, all you have to do is look at 
them. But I don’t have them because the FBI has 
them. 

You then say show me which one and the FBI 
looks through and says it’s not here, somebody took 
it out. 1 don’t know who did it, but there was 
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something in here that really implicated Clinton and 
now it’s gone, and the FBI must have taken it out or 
the U.S. Attorneys must have taken it out. 

Now, when that happens, you want to say 
don’t worry, you can trust the local United States 
Attorney who was just appointed and has political 
ties to President Clinton, and that didn’t happen, or 
you want to be in a position to be having it run out 
of headquarters kind of thing. That’s one of those 
kinds of things that come up. 

In other words, we’re sort of going down 
the hole, all of the problems that are here that are 
basically unwinnable kinds of issues, and we talked 
about a lot of them, but that’s one that arises here. 

Q And was that a possible or potential -- 
A It looks like it says M may. M It looks like 
it appeared before Coleman said anything and in 
finding out what documentary evidence there was, it 
looks like there was a discussion of the documentary 
evidence in the case and it had to do with the 
$300,000 check and the $250,000 deposits. And it 
must have come up that this seizure of documents had 
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taken place and that, of course, introduced this 
other issue, what if you go in and there aren’t any 
documents, and he says well, there were but now you 
guys have done something to them. 

Q Do you have any reason to believe he was 
going to claim that scenario? 

A I don’t think he ever claimed that 
scenario. Frankly, the way everything has ultimately 
came out — and I’m not privy to the Independent 
Counsel’s investigation, but 1 suspect that our 
instincts were correct and the reason he did not make 
a full proffer initially was because he did not have 
evidence implicating the President. 

Q But you don’t have any reason to know that 
one way or the other at this point? 

A I read the newspaper, same as you and I 
know what happened in the beginning. I’m saying that 
was our initial inclination, he should put something 
up and 1 know he let himself get charged and if he 
had the information, why? Why would he do that? Is 
he going to write a book when it’s all over from 
prison? Common sense says by now, if this 
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information were true, we should know about it. 

Q You’re saying he let himself get charged 
and you’re referring to the September 23rd 
indictment? 

A If that’s the date of it, yes. 

Q And that was — strike that. 

Could you turn to page 7745, and 1 believe 
you have testified in your House testimony that this 
may have reflected a call by Jack Keeney to Paula 
Casey right after this or during this September 20th 
meeting? 

A Yes, I’ve talked about be this today, as a 
matter of fact. It looks to me like it’s saying 
12:00 "J. calls Paula Casey” and ’’out this week.” 

And it says "Fletcher not in" so 1 would think that 
he asked for Fletcher and Fletcher wasn’t in, because 
it says at 12:14 Jack asked for first AUSA Michael 
Johnson. And judging from the notes that followed, 
it looks to me like he got through to Michael Johnson 
and Michael Johnson gave this briefing. 

Q Down a little bit under that where it says 
"Casey was going to talk with Moscato," what’s the 
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next line there? "Issue re:" — 

A It looks like it says "issue re: 

President/current government." This may have been 
that Johnson may have been saying that Casey was 
aware of the issue and going to talk to Moscato from 
the Executive Office for the United States Attorneys 
about it. 

But then I see Johnson’s — it also says 
"Johnson equals last fall matter equals Pres 
matter." That may refer to Johnson was involved in 
some way in the previous correspondence that had 
related in some way to this that had come in the 
previous fall. 

Q That would have been referring to the RTC 
criminal referral relating to the Madison Guaranty 
allegations? 

A That’s what I — you know, that’s my 
general recollection, that that came in, and that it 
was the -- but I don’t recall it being — I don’t 
know whether it was citizens correspondence or an RTC 
matter. 1 don’t know whether it was styled as a 
criminal referral at the time, quite frankly. 1 
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don’t remember whether I knew about it at the time. 

I seem to think it was handled by the fraud section, 
but we may have had some — 1 wouldn’t be surprised 
if we had some initial involvement in it. 

Q Would this be that Johnson was referring 
your attention or Mr. Keeney’s attention to that 
matter, that referral relating to Madison during this 
conversation? 

A I can’t tell. I can’t tell. 

Q And would that have played into the whole 
discussion? 

A I don’t think it was really particularly 
material to the discussion. I mean, I think it would 
have been a side note in terms of either Johnson was 
familiar with it because he was involved with this 
thing or — you know, I just have no — 

Q Turning to 7747, and I don’t know if this 
is notes — because I can’t tell what’s been 
redacted, if there’s another date or whatever. I 
don’t know if it’s a continuation of your notes or 
not from this day. If you know, please tell me. 

A It says "redacted" three times and again, I 
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don’t know who does the redactions. And if it’s 
Justice who did it, then maybe it means that it’s not 
related to this matter. And if it’s the Independent 
Counsel, maybe it means it is related to this 
matter. It’s tough to get it from context. 

It looks like it says "any thoughts to 
recusal" and "no" and a paren on it does relate to 
these conversations, "(comments out of senate 
committee)", and my almost guess of it would be that 
Johnson was asked and what’s been redacted may be a 
whole series of things what the answers were that he 
was asked whether he had or Casey had given any 
thought to recusal and the answer had been no. 

And the next line says "Paula Casey had 
federal practice seminar in San Antonio, Texas" and 
her phone number there, so we found where Paula Casey 
was. 

Q It was Mr. Johnson that was telling you 
Ms. Casey had not given any thought as to recusal? 

A In this early time 1 don’t have — 1 mean, 
if all you have is Hale basically seeking a deal and 

making incredibly vague statements through his 
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attorney and specifically refusing to proffer more 
and not coming to Washington and shopping it to the 
press, it may not have been apparent at that time 
that Casey had to be out. 

As I said earlier, it wasn’t apparent even 
when she should get out of the allegation part, that 
she had to get out of the Hale prosecution. So 
there’s still the possibility at this early time 
that — 

Q She could stay in the Hale case? 

A — that it wasn’t anything much more than 
somebody staying in prison and saying oh, 1 knew 
about it. There has to be something there to make 
you treat a case differently than how you otherwise 
would. Throughout this period, you can see we’re 
gathering facts along the way. So one reading would 
be if she said yes, she had given thoughts to recusal 
or he had said that, then we would be exploring the 
basis for that because that would quickly identify 
relevant facts. If the answer is no, either they 
don’t have or we might not yet have the relevant 
facts. 
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Q Were you during this conversation, because 
you had been discussing recusal earlier that day, and 
that is if this is a continuation of the same day, 
which I don’t know — 

A I can’t tell whether the pages were 
consecutive actually until my notebook. 

Q And I understand that. But were you trying 
to get more information on this issue, on the recusal 
issue during these conversations with Mr. Johnson? 

A That’s hard because — everything is the 
same issue. Everything is a recusal issue and it all 
goes back to — everything in the issue is gathering 
facts and finding out what we’re talking about and 
obviously one of the things we’re talking about is 
the recusal issue. 

So whether the issue is getting more facts 
or having Hale come directly to Washington for any 
concerns he may have, it’s all kind of one issue. I 
don’t know how to answer that question. 

Q But as of this time, it was clear, 
regardless of what more facts you got, that she 

should recuse, as you testified earlier to? 
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A I hope when you look back and see that I 
earlier did, it was so sufficiently qualified, that 
even now I can say to you as I’m looking at the 
notes, which 1 didn’t have before me then, it may be 
that we hadn’t reached to that threshold yet, that 
this was — I can’t tell how preliminary this was, is 
what I’m telling you, and if all we have is we just 
got word that this guy says his client has 
information implicating the President and he wants a 
misdemeanor or he wants the case dismissed and he 
wants a deal, that’s all you know. All you know so 
far is the answer to that is no, you can’t have 
that. That’s what you know first, so that decision 
was there. 

The timing aspect was there. How to handle 
the underlying Hale case was there and I know the 
decision for Washington to handle the Hale case 
itself, that evolved much more slowly than how to 
pursue the allegations. It wasn’t so apparent. 

There was always the attempt — you don’t want to 
invade the U.S. Attorneys responsibilities more than 
you have to. 
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Q Certainly, certainly. But the allegations 
were separate? 

A Right. We didn’t know quite how much they 
would overlap, but they were separate. 

One thing you should ~ again, I don’t know 
what direction you’re going in here, but the easiest 
thing to have been done, depending on what outcome 
you want, but if somebody had said uh-oh, Hale has 
information on the President, let’s give him what he 
wants, that would take away the trial possibility. 

So you could say that giving him what he 
wanted instantly would be consistent with not wanting 
to embarrass the President because once you put this 
on a track which is what the U.S. Attorney’s office 
was saying all along, we’re not dealing with this 
guy, you’re basically guaranteeing that he’s going to 
trial, when he has free rein to say anything he wants 
about anybody he wants. 

And again, I don’t know your operating 
principle, but it seems to me the course that the 
U.S. Attorney and the U.S. assistants were on prior 
to Washington’s involvement would have inevitably 
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resulted in having Hale’s having a public forum and 
forcing him if at all to take these allegations 
publicly. They were taking away the ability to have 
it done behind closed doors. Go pound Sam, we’re not 
making any deals with you. 

Q Did you know anything about Ms. Casey’s 
relationship, if any, with Governor Tucker or his 
wife at this time? 

A No. 

Q Did you come to learn about that at some 
time? 

A I don’t think I know about it today. 

Q Was that discussed at the meeting with 
Ms. Casey on November 3rd? 

A Not that I recall. I mean, 1 think I had a 
general awareness, whether I learned it in this 
specific context — Arkansas is not a very large 
place, and people there, you would expect, know each 
other politically once you’re at the level of the 
governor, the President and the presidential 
appointee to be United States Attorney. So to me, 1 
don’t see much reason for my remembering what the 
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specifics of the relationship would be. 

To me, the fact that it’s the President’s 
home state, she’s recently appointed, those kind of 
things, and there was knowledge of Tucker’s 
relationships at least generally with the President. 

So I mean, you knew it was a small community of 
people that you were dealing with. I don’t think 
that the details were anything. 

Q Do you recall at the November 3rd meeting 
Ms. Casey discussing relationships with anyone else 
that might pose a problem or might weigh into this 
issue of recusal? 

A No, I think we had enough of a problem at 
all. And the solution to that problem would solve 
all the others. 

Q At the time of the November 3rd meeting, 
was it discussed at all, the RTC criminal referral 
relating to Madison that was discussed in your 
telephone conversation with Mr. Johnson prior to 
that? 

A I don’t know whether it was discussed or 
not because I don’t know whether at this time this 
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file had been — oh, the meeting in Heymann’s 
office. I just don’t know. 

Q You don’t recall one way or the other? 

A I don’t recall. 

Q Do you recall whether it was discussed that 
there were additional criminal referrals coming out 
of the RTC that may ~ 

A At some time we were aware of that, because 
that’s why Jane Erickson was brought into the case, 
to track down those, and 1 think the number 9 sticks 
out in my mind, the number 9 matters. A lot of these 
things may have been — again, we went in and we kind 
of knew — at least I knew where we were going on 
this thing. 

So the other thing that may have come in 
would have been in the nature of weights. Somebody 
said listen, you have this issue in the wings and you 
also have this and when those two things come 
together, it’s going to cause a problem. If you 
don’t recuse now and recuse later these problems will 
occur. But again, it’s not really — it wasn’t 
necessary for me to notice those things. 1 don't 
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remember them. 

Q Do you recall her bringing any new 
information with her about other possible factors 
that should weigh in on her decisionmaking process? 

A No. 1 think the bottom line, as I said, 
was she perceived the recusal decision as having at 
least the twofold result of suggesting that the 
subjects of the investigations had done something 
wrong, namely the President, and she was unable, 
unwilling or not qualified in some way to make the 
decisions. 

And I really think that was the driving 
bottom line, that she was willing and able to do her 
job and she wanted everybody to know that and we had 
to explain that her job did not reach the feeling 
that she had to go down this basically — it wasn’t 
time to go to an unwinnable battle. Because from a 
public perception standpoint, no decision would 
survive. I suppose that’s been borne out, but the 
public still cares about it so — 

(Pause.) 

(Recess.) 
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BY MR. FISHER: 

Q I want to concentrate now on the 
November 3, 1993 meeting that you discussed earlier 
in Deputy Attorney General Heymann’s office. Could 
you tell me who else was there that you recall. And 
I could tell you what you testified to at the House, 
if you’d like, just to jog your memory. 

A You won’t be jogging my memory. I think 
you’ll just be telling me what I said before the 
House. 

Q I’m not trying to give you a memory test is 
what I’m saying. 

A Right. It’s tough to figure out what we 
were doing but Paula Casey was there. Phil Heymann 
was there. Irv Nathan was there. 1 was there. 

Jerry McDowell was there. Jack Keeney was there. 
I’m not sure whether A1 Carver was there or not; I 
think not. And I’m not sure whether JoAnne Harris 
was there, although I’m starting to think that maybe 
she was. Anybody else who I was — 

Q Mr. Urgenson? 

A I just don’t remember. Did I say he was 
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there before? 

Q I believe so. 

A I don’t know. 

Q Was it correct that Mr. Heymann basically 
led this meeting? 

A He was the highest ranking official at the 
meeting. It was in his conference room. He was at 
the head of the table. 

Q Did he lead the discussion? 

A Well, he asked some questions. Irv Nathan 
asked some questions. There’s a certain style of 
meetings which basically is — and you hate being the 
second-in-command in such situations, but there’s a 
certain style where the second-in-command basically 
asks most of the questions and other people — sort 
of the lowest person on the totem pole floats the 
stupidest ideas even though the boss knows that he’s 
going to float those ideas because the boss can sit 
back and see what’s going on. And I think that it’s 
rather well-known that you tend to learn from 
listening, not from talking. 

So Heymann was certainly in charge, and he 

110 

certainly had the authority to make decisions and to 
bend the direction of the meetings if he felt like 
it, but he did it in a very subtle way. I have the 
greatest respect for him in terms of his professional 
abilities, and it’s a learning experience to attend a 
meeting with him. 

Q Do you recall anyone’s views from that 
meeting other than Mr. Heymann? Were they expressed 
in any other way than this questioning? 

A It’s interesting that you put it that way. 

I don’t think that Mr. Heymann made his views 
obvious. 

Q What about anyone else? 

A 1 think that Paula Casey was reluctant to 
recuse and Tony Moscato, as I said before today, and 
also before the House deposition, basically echoed 
what she had to say and to the extent that her views 
evolved during the meeting, his views also evolved 
accordingly. He wanted to basically know that they 
knew she was supported, and there was a component 
within the department that had as its number one 
purpose keeping the United States Attorneys happy and 
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looking out for their interest and he was doing that 
job. I don’t think there was any secret that Jerry 
McDowell and myself and Jack Keeney all thought that 
recusal was warranted and I don’t remember whether 
Irv Nathan thought that or not. 

It’s my impression — basically we hadn’t 
sat down and talked to Phil Heymann about this 
before. This was where the issue was coming in a 
technical way for a decision. There would be a 
decision at the end of this thing and the decision 
ultimately, I think, was she would think about it, 
but we knew she had been told the facts that she 
would need to come to the decision that would be the 
correct conclusion. 

So Heymann’s demeanor was very much, I 
think, as receiver of information and as often 
happens in these matters, merely articulating the 
information tends to develop a consensus. 

Q Could you explain to me how the 
expressions — well, how the views were expressed at 
the meeting? 

A Primarily — it’s not like we’re taking a 
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vote on something, that’s the number one thing. So 
the intention on anything is to genuinely convince 
someone of your views. And that’s either done 
through rhetorical questioning, through exploring 
certain hypothetical, through real questioning, and 
that’s the way it was done. 

Q Was it expressed as my opinion is this or I 
believe this, as clearly as that? 

A I’m sure it’s clear, but I may be putting 
more subtlety to this than is worthwhile. But 
generally saying I think X, so what? If you say the 
reasons X should happen are as follows, you don’t 
have to say I think it, but you’ve actually 
communicated in a more persuasive way. So people 
don’t sit around saying I vote this or I’ve been here 
for 17 years and 1 say that. You say well, the way I 
see it, if you do this, that would happen. What 
would happen if this happened? What do you think 
would result, that kind of a thing. 

Q I guess I’m just attempting to elicit 
information that would tell me whether there was any 
confusion as to who was holding what views at the 
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meeting. 

A Let me ask you something, and I mean this 
with due deference. Is there any confusion that 1 
think that today’s proceedings are largely a waste of 
time? 

Q You want me to answer that? 

A Yes. 

Q I don’t have to answer that. 

A Okay. I want you to, but I don’t think — 

Q I’m just trying to elicit to find out — 

A I’m telling you how 1 draw a conclusion. 1 
would say that there’s no confusion among those 
involved here that 1 think that this line of 
questioning is largely a waste of time, but I’ve 
never said that to you and I’m not going to say it to 
you just like you don’t tell me whether you think 
it’s a waste. I won’t tell you that. I won’t tell 
you unless you show me the transcript of the specific 
language on this. 

At this meeting there was no tape. There 
was no transcript. I knew what my opinion was. I 
knew what the opinions of others were. 1 knew that 
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the mission was one of educating someone and one of 
maintaining everybody’s respect, integrity, handling 
things in a professional way. So we don’t -- it’s 
not voting. I don’t know how to say it beyond that. 

It’s a real exchange of information where people do 
change their minds occasionally. 

In this one, I didn’t go in thinking I 
would change my mind, and I don’t think people 
familiar with it, meaning Keeney and McDowell, 
thought that. Maybe there was going to be a point 
made that would make Phil Heymann see it differently, 
in which case I would think that if he was convinced 
to see it differently, those same facts would make us 
see it differently, because there are very few 
decisions that are made in the department at my level 
that I’m involved in that I disagree with the 
ultimate decision. There are a lot that come out a 
different way than I would have on my own come up 
with from the beginning. I’m generally convinced 
that we’re coming to the right conclusion at the end 
of it. 

Q Okay. I appreciate that, and 1 was just 
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1 wondering if — I guess I’m still unclear whether 

2 people’s views were expressed as clearly — that 

3 there would be no conclusion as to who held what 

4 views? 

5 A People’s views were clearly expressed. In 

6 my own mind, 1 thought that 1 clearly understood and 

7 Jack Keeney and myself and Jerry McDowell thought 

8 there should be recusal. 

9 Q That was expressed at the meeting? 

10 A Well, there’s no such thing as objective 

11 expression. That’s just what we were going over. 1 

12 have an impression and whether it comes from words, 

13 body language or defining parapsychology, that was my 

14 impression that we were in agreement. I don’t know 

15 if 1 went in knowing the outcome or hoping for the 

16 outcome. 1 don’t know if I knew how Phil Heymann 

17 would come out or what direction his questioning 

18 would take, and 1 know that — 1 don’t recall Paula 

19 Casey ever saying I’m not recusing. 

20 But again, this is something you don’t take 

21 positions -- you don’t take positions that you might 

22 have to give up. So by the same token, you don’t 
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1 have to say I think you should recuse right now. Now 

2 let’s get to the facts. It was a meeting and that 

3 was the purpose of the meeting. 

4 Q Can you tell me was there an agreement 

5 reached at the end of the meeting? 

6 A 1 think that the consensus was that Paula 

7 Casey would think about it. 

8 Q So she didn’t make a decision at the end of 

9 the meeting or she didn’t inform anyone at the 

10 meeting of a decision? 

11 A To the extent that anybody was making their 

12 opinions firmly known, 1 would say it was all people 

13 telling her to recuse. She went in with the initial 

14 inclination to at least find out the underpinnings of 

15 that decision or at least to present an appearance 

16 that she was not anxious to recuse. I don’t think it 

17 would have been appropriate in a meeting like that 

18 for her to say you guys have convinced me and so I’m 

19 out of this. I’ll talk to my advisors and she did 

20 ultimately recuse herself. 

21 Q Was there any impression that anyone was 

22 forcing her to recuse at that time? 
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A I did not have that perception. 

Q Did anyone in your office or anyone related 
to these discussions that we talked about today, to 
your knowledge, have any discussions with Webster 
Hubbell during this period of time about these 
issues? 

A Not to my knowledge. 

Q Have you ever learned of any contacts 
between Mr. Hubbell and Ms. Casey about any of these 
issues? 

A Not that I recollect. 

Q Did you or anyone in your office or any of 
the people that were related to these discussions 
that we’ve discussed today have any contacts with any 
present or former employee of the White House 
relating to these issues? 

A At the time? 

Q Around this same period of time in ’93, in 
1993, I would say. 

A Certainly at my level, the answer is no. I 
don’t know why there would be contact on these kinds 
of issues. Because frankly, as 1 said in the House 
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deposition, 1 don’t know what the timing was on this, 
but it was very clear even before a memo was issued 
to this effect, that Web Hubbell as Associate 
Attorney General was not part of the criminal aspect 
of things. The criminal urgent reports, for example, 
did not go through Web Hubbell. 

It’s very common in terms of structure for 
the Associate Attorney General not to be involved 
with the criminal side. It wasn’t even specific to 
him. That’s a very common way of organizing things 
that all criminal matters go through the deputy. 

Q So you’re not aware of any of those types 
of comments — or contacts above your level either? 

A Not that 1 can recall. 

Q Did you or anyone from your office have any 
contacts with David Hale during this period of time? 

A No. 

Q Did you or anyone in your office have any 
contacts with Mr. Coleman during this period of time 
prior to November 3rd? 

A Not that I recall. 

Q Do you have any knowledge of any improper 
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1 handling within the Department of Justice of any 

2 criminal referral relating to Madison Guaranty 

3 Savings & Loan? 

4 A Absolutely not. 

5 MR. FISHER: I don’t have any further 

6 questions. Thank you. 

7 MR. KRAVITZ: Why don’t we take like two 

8 minutes. I think that will make this more 

9 efficient. 

10 (Discussion off the record.) 

11 BY MR. FISHER: 

12 Q Actually, 1 have one more question that 1 

13 need to ask. As a follow-up to something you 

14 mentioned before about Ms. Erickson being made part 

15 of the investigation at some time, when did you 

16 become aware of that and what her role was? 

17 A 1 think approximately at the time that she 

18 was actually assigned that role. I think the 

19 decision was made to have somebody from the Bureau 

20 collect the information and that they identified Jane 

21 Erickson with whom we had worked previously on a 

22 number of matters and knew her to be a really good 
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1 agent, that she would be handling that. 

2 Q And what information was Ms. Erickson 

3 trying to collect at that period of time, do you 

4 recall? Was it related to Mr. Hale’s allegations? 

5 A So far as 1 know, it was firstly to contact 

6 the field office and find out what the Bureau field 

7 office knew about this or other matters, and it may 

8 also have extended to tracking down what they had 

9 done previously on RTC-related allegations. I just 

10 don’t remember. 1 just know she was the point 

1 1 person. As I recall, she was going to travel out 

12 there and get on top of it that way. 

13 Q Was her role related to the allegations of 

14 Mr. Hale relating to the loans and Madison and the 

15 checks going to Whitewater Development Corporation? 

16 A I don’t know if it was defined that way. 1 

17 thought in terms of timing, that that sounds 

18 accurate, but 1 just don’t recall, and 1 wouldn’t 

19 know the specific instructions that were given to her 

20 by her supervisors, by the way. 

21 I have one other thing 1 want to say. To 

22 the extent that I’ve suggested some words that may be 
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perceived by others to be dissatisfaction with the 
proceedings or the allocation of resources, they’re 
not in any way directed at the people who have 
conducted these proceedings, and that I appreciate 
your professionalism, and I know that you basically 
have to gather certain information. Everybody has 
been quite courteous and very patient with respect to 
everything that’s been involved. Thanks. 

EXAMINATION 

BY MR. KRAV1TZ: 

Q Mr. Gangloff, I want to start by going back 
to the subject of the preliminary plea negotiations 
or discussions that you had become aware of between 
Mr. Coleman and the United States Attorney’s office 
in Little Rock, and that you and others at main 
Justice were considering in September of 1993. 

And I want to read to you one answer that 
you gave on page 21 of your deposition on 
September 29, 1995 in front of the House and ask you 
a question about what you meant. I don’t know if you 
want to look at it. 

A I haven’t had a copy of it up until now, 
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but I’m looking at it now. 

MR. FISHER: What page? 

BY MR. KRAVITZ: 

Q Page 21, and I’m starting at line 15. It’s 
not really an answer to a question. You’re just 
really adding something. You say "and the thing 1 
was going to make a note on, keep in focus the 
usability of Hale testimony was the idea that 
whatever - you know, whatever kind of an arrangement 
was worked out with Hale would be worthless if 
basically any case that resulted was nondocumentary 
and relied on his testimony and it appeared that he 
walked away from, you know, significant criminal 
exposure just to dump uncorroborated information. 

Can you tell us what you meant when you 
said that "any case that was based on information 
from Hale under these circumstances would be 
worthless"? 

A Well, the first thing I want to note is I 
wouldn’t characterize this as being in the course of 
pleading this discussion or negotiations because I 
don’t think Hale had proffered enough to warrant that 
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kind of consideration. 

But one of the things that we were talking 
about here, and I’ll try to be more specific, but to 
me, this does pretty much say if you’re going to make 
some concession to a defendant in exchange for 
information and that information consists exclusively 
of testimony which is uncorroborated, obviously 
you’ve always got to be concerned with the 
credibility of the testimony, not only as a practical 
matter of reality, is it true, but also with respect 
to whether a finder of fact would believe that the 
information is true. 

So if Hale were to give us information, and 
we were to give substantial concessions with respect 
to that information and that there was no documentary 
corroboration of that information, basically, Hale 
having gotten to walk or get some consideration in 
his case would be a strong factor to consider by any 
trier of fact in terms of determining whether to 
believe his testimony. 

So if on the one hand, he says the 
President or anybody else did this, this, this and 
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this, take my word for it, but you could make an 
argument that the government extracted that by giving 
him undeserved rewards or things that really weren’t 
commensurate with the information that he had, given 
the general nature of it, it would be what I say 
here, dumping on uncorroborated information. That 
was really what the concern was with regard to that. 

Q So in this regard, if Paula Casey had 
jumped at Mr. Coleman’s overtures and either given 
Mr. Hale immunity in return for this unspecified 
information or perhaps given him a misdemeanor plea, 
that may actually have resulted in a weakening of any 
case that might have been brought against the 
President; is that right? 

A That’s right, but it’s even beyond that, to 
be quite frank, and this goes both to the kind of 
no-win situation that you have in these kinds of 
scenarios, as well as to the recusal issue 
ultimately. Because if the manner in which 
information was gotten from Hale was one in which 
effective evidence was not developed but at the same 
time Hale was effectively off the hook, then what you 
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have is a suggestion that this was all smoke and 
mirrors and was, in fact, intended to cut a benefit 
to Hale. 

So without trying to judge every situation 
everywhere, 1 would say that it would really have 
been irresponsible at that point to go to Hale and 
say yes, here’s your blank check, basically you fill 
it in and then possibly be left with absolutely 
nothing in exchange, which as I say, as time went on, 

1 think he had nothing in exchange. 

Q So you think that Paula Casey and others in 
her office did the right thing in September 1993 by 
not acceding to Mr. Coleman’s demands on behalf of 
Mr. Hale? 

A If 1 had been there, l would have shared 
the information with Washington because of the 
appearance issue. 

Q But putting that aside? 

A Putting that aside, do I think there was a 
predicate upon which someone should have been granted 
immunity based on the information 1 knew, the answer 
is no. Because there are procedures in place for 
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obtaining a proffer from a defendant under which they 
become, in a sense, nonbinding on the defendant, but 
at least the government knows what it’s getting. 

For example, it’s not a situation where 
you’re saying to Hale, trust us, give us everything 
you know. The typical way of proceeding in these 
situations is that the attorney would make a proffer 
of information and if that proffer were acceptable to 
the government for certain concessions, those 
concessions would then be offered. 

If the defendant felt that he had not been 
properly accommodated by the government or the 
government had not followed through on its part of 
the agreement, then, of course, the fact is that the 
defendant himself is not on the record as having said 
any of this. And the fact in this situation is also 
that it would involve culpability by the defendant so 
the defendant would have preserved his own Fifth 
Amendment right and his own ability not to recollect, 
et cetera. 

So there’s a procedure quite well known and 
quite routinely used to relay to the government 
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1 information which is material, and here that was not 

2 being done. The information was not being done. The 

3 information was not coming. 

4 Q You said a moment ago that the predicate 

5 for giving Mr. Hale immunity had not been laid by 

6 Mr. Coleman. Had a predicate been laid, in your 

7 opinion, for giving Mr. Hale a plea offer to one or 

8 more misdemeanors? 

A No. There was no predicate in my mind for 

10 any concession. 

1 1 Q Any concession whatsoever? 

12 A Any concession whatsoever. And the one 

13 concern we did have, though, was ultimately « and 1 

14 forget how it developed exactly — but Coleman would 

15 be in a position to say well, my offers weren’t 

16 fairly received, and that’s one of the reasons we 

17 wanted to be sure he had the avenue coming to main 

18 Justice because just as I’ve described to you - the 

19 problem is if you give Hale this deal and he walks 

20 away and doesn’t get stuff, doesn’t give you good 

21 evidence, and the first thing you’ve done is you’ve 

22 undermined a lot of investigative steps that might be 
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1 taken. 

2 And the other problem that you have is if 

3 you let Hale walk, as I said, it looks like you’ve 

4 given him a benefit. If on the other hand, you don’t 

5 give Hale the benefit, then you can be accused of not 

6 taking the information because you don’t want to hear 

7 bad news. 

8 But, of course, that analysis misses the 

9 point that if you do that and say we don’t want bad 

10 news, then what you’ve done is you’ve forced the 

1 1 defendant to go to trial and if you force the 

12 defendant to go to trial, he has a public forum. So 

13 ultimately that analysis thing doesn’t hold up, that 

4 to refuse to give him a deal because in the short run 

5 you wouldn’t get information, that somehow that would 

6 ultimately protect the person the information is 

7 about. I think that’s ~ 1 don’t think that follows 

8 through the actual process in a realistic way. 

9 Q Just so the record is complete on this, let 

0 me try to summarize the last part of what you just 

1 said, and if I do it inaccurately, just let me know. 

2 But I think what you’re saying is some have or may in 
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the future make the allegation that Ms. Casey refused 
to give Mr. Hale a deal, and thereby kept information 
from her office that she otherwise would have gotten 
from Mr. Hale in order to protect the President. 

And 1 think what you’re saying is really 
the contrary is true, because by not giving Mr. Hale 
a deal, she was in effect, if that had gone on that 
way, would have forced Mr. Hale to go to trial at a 
public format which Mr. Hale could have set forth his 
allegations about the President. 

A Right, and that’s also — 

Q And that would not -- obviously that would 
not protect the President? 

A And that’s corroborated by the fact that 
ultimately, his attorney does make contact with the 
press seeking to gain some advantage for himself by 
doing that. It just doesn’t make too much sense to 
me, I guess, as I try to think of how you analyze 
this situation to reach a nefarious conclusion. I 
guess that’s the problem I have on it. 

Q In other words, you don’t see any 
nefariousness in what was going on with this? 
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A No. 1 think it would have been 
irresponsible -- if we wanted to assume the worst, 
let’s say I don’t want this information. I don’t 
want to know what it is. I don’t want it to come to 
public light, et cetera, then you make the deal with 
Hale, and you give him something good. Then you have 
control of the information, and he has no incentive 
to do anything with it. 

So you could take it like this. You could 
indict him publicly, destroy anybody’s argument that 
he could make consensual calls, give everybody a good 
opportunity to destroy any relevant documents, make a 
big splash that you gave him this concession because 
he’s going to come through with information. He 
could even come out and say it’s going to be 
information on the President. By doing it, you’re 
making sure that the information itself is 
evaporating, or you could decide to do it quietly and 
not tell anybody. 

But the worst thing, it seems to me, is get 
the guy all annoyed and you’re not going to get what 
you asked for unless you actually come up with 
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evidence on the President. We’re not giving you a 
deal. So 1 sort of get lost in trying to follow that 
through. 

Q What’s your understanding of how strong the 
case against Hale himself was? 

A I think someplace 1 described it as kind of 
a cookie cutter case. I didn’t recall it as being a 
difficult case with respect to the underlying stuff 
on him. 

Q ’’Cookie cutter case” meaning easily proved? 

A Meaning that the elements were there, that 
if they took him to trial, they would win. It would 
be in his interest to do anything he could to get the 
charges reduced prior to trial because it wasn’t like 
he thought he had a chance he was going to go to 
trial and walk out. 

Q What was the magnitude of the charges 
against Hale? 

A In terms of numbers and stuff? I don’t 
recall. 

Q But suffice it to say, there were serious 
felonies from which a misdemeanor plea or an immunity 
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agreement would have been a substantial reduction in 
what he was facing? 

A My understanding is it would be a 
substantial reduction. On the other hand, if anybody 
came in with specific information on a cabinet level 
official or the President of the United States, 
you’re always going to balance and Hale was — is 
pretty far down the line, and the nature of the 
offense is it’s not threatening the public safety. 

He’s not in a position to repeat the stuff. His 
reputation in the banking community is already 
damaged, et cetera. 

So I could understand circumstances under 
which you could generously accommodate him in 
exchange for certain kinds of information that he 
might have. But I don’t see any indication that he 
actually had that information. 

Q Tell us — I mean, 1 know you’ve touched on 
this at least twice now, but tell us exactly what 
your thought process is for saying what you just 
said, that sitting here now and looking back on 
what’s transpired over the last two years since 
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September 1993, that it’s now your judgment that 
Mr. Hale never really had any real evidence against 
him? 

A I don’t know if you’ve had access to 
Mr. Hale. I don’t know what — 1 didn’t check his 
transcripts to see what’s happened in the various 
proceedings involving him, et cetera. But I still 
don’t understand ~ still don’t know what criminal 
allegation he’s made against the President. I still 
don’t know an articulatable allegation of specific 
criminal conduct against the President even today. 

So to look at the analysis part of it, it 
was in his interest before he was indicted to share 
that information with the United States Attorneys 
office. When it was clear they were not going to 
accommodate unless he had specific information, it 
was in his interest to approach main Justice. 

Rather than do that, his attorney chose to 
go to the press, essentially destroying his viability 
and many investigative aspects of the case. Despite 
the fact that he went to the press with an intention 
of clearly setting himself up as a scapegoat or in 
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some way undermining the case against himself, 1 
don’t recall having seen in the press any allegations 
of specific credibility against the President which 
had Hale as a source. 

And then you have him actually get 
indicted, which means the judgment was made that 
whatever he had wasn’t useful enough to give him any 
better a deal than that. He’s still far enough down 
on the chain of things, it’s not like you’ve got — 
again, to use a cabinet level official as an example, 
it’s not like you have a cabinet level official where 
people are concerned he got too good a deal for the 
information. 

Everybody perceives this as the situation 
if Hale had actual evidence of misconduct by the 
President of the United States, nobody would complain 
if Hale had nothing happen to him in exchange for 
that information. Everybody wants the information. 

But by the same token, you can’t go around 
giving people a "just take my word for it" kind of an 
exchange and giving people concessions when they’re 
not producing any information. And I don’t know — 
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as I said, I don’t know what the Independent Counsel 
is up to on his investigation, but I would be quite 
stunned to learn that Hale actually ultimately turns 
out to be the source of credible proof against the 
President of any criminal activity. 

Q Are you aware that Mr. Hale is cooperating 
with the Independent Counsel’s office? 

A I’m not aware of the extent of it. 

Q Are you aware that he’s -- 
A I’ve seen reference to that, but again -- 
Q Are you aware that the Independent Counsel 
has issued an indictment of defendants, including 
Governor Tucker — 

A Yes, I’m aware of that. 

Q -- based on transactions involving 
Mr. Hale? 

A And I don’t know the specifics of the deal 
that was made, but in a sense, taking this as part of 
an analysis where you say okay. Hale is giving up the 
information that he had, well, clearly the instincts 
were correct that you don’t give concessions until 
you get the information and that’s the same approach, 
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as 1 understand it, that the Independent Counsel 
took. 

Q Does the fact that the President was not 
part of the indictment that we were just talking 
about, is that consistent with your sense that — 

A That doesn’t mean -- the fact that the 
President or any individual is or is not part of a 
specific indictment doesn’t mean anything to me 
because the timing of an indictment and the type of 
naming particular parties and the ability to seal 
indictments, all of those things, you know, 1 
appreciate that in some respects it would be nice if 
I said that must put him in the clear. I don’t put 
him in the clear. He’s still out there and if 
there’s evidence against him, he should be 
prosecuted. 

All I’m doing is saying in the specific 
context of the information that came from Hale, 
certainly back at this time and even to this day, the 
things that he did were not consistent with actually 
having credible information. He did not pursue the 
appropriate avenues of presentation, and when they 
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were made known to him, he did not make the 
presentations and the type you’ve just described to 
me that’s based largely on public reports indicates 
that when it’s all over with, you find out that you 
get all the information that the putative defendant 
has ultimately, not by believing him but by making 
him produce first. That’s what everyone was striving 
for in this and that’s how the U.S. Attorney came up 
with the posture they took in the case. 

Q How did Mr. Coleman’s going to the press 
interfere with Mr. Hale’s ability to provide 
assistance to the government? 

A Well, in the ways I described once he went 
to the press and the matters became public, Hale 
could hardly call - for example, if Hale had as part 
of his claim that a particular individual drove 
Clinton to a certain location for a particular 
meeting or that somebody else attended that meeting, 
once the matter is in the newspaper, Hale can hardly 
pick up the telephone and say as a ruse at the 
government’s suggestion hello, so-and-so there may 
be, something coming up on this, so don’t talk about 
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it or do you remember when this happened? You can’t 
resurrect that stuff. You can’t even say hey, let’s 
get together around Jack’s house and meet because 
there’s a focus on this. Now, let’s get our story 
straight kind of a thing. You lose a lot of the 
ability to do that. 

You can still try to make it look like -- 1 
guess you’re trying to obstruct an investigation, but 
once the investigation has become public, there’s 
that problem, and the additional problem is you allow 
people who may have relevant documents not only to 
destroy documents, but people who have relevant 
information to get together with others and arrange 
stories, et cetera. 

So even though you’ve taken yourself 
effectively out of the use of loops in terms of 
contacts, you put the other people who are allegedly 
involved in a situation where now they know something 
is up and they have an incentive to come together. 

And 1 suppose another thing that comes in a 
case like this, by completely airing the dirty 
laundry in terms of the trouble you’re in, you’ve 
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1 heightened the fact that your own credibility is 

2 really contingent on the fact that you’re getting 

3 something from the government. So if it gets written 

4 up in a way, that makes what Hale did seem really, 

5 really bad. It makes him all the less credible when 

6 it comes time for him to see that stuff disappearing 

7 in terms of information. 

8 It just doesn’t make any sense. Why a 

9 defendant would — people do things for their own 

10 interests. It’s as simple as that, and why in this 

1 1 context of seeking ~ purportedly seeking a plea 

12 agreement with the government, someone would go out 

13 to the newspapers just doesn’t make any sense, if 

14 they actually have useful information. 

13 Q But going to the newspapers or going to the 

16 newspaper as Mr. Coleman apparently did, rendered his 

17 offer or his claim of having made an offer to provide 

18 assistance in some clandestine way through Mr. Hale 

19 essentially worthless? 

20 A I would say that. 

21 Q You would say that? 

22 A Yes. 
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1 Q During any of your discussions in 

2 Washington in the fall of 1993, was there any 

3 discussion about Mr. Coleman’s experience as a 

4 criminal defense lawyer? 

5 A Only that there may have been some surprise 

6 expressed that he didn’t realize he could come 

7 directly to Washington and maybe a comment in the 

8 nature of rolling your eyes, well, everything we 

9 understand is not consistent with his going to the 

10 press. If what we’re hearing is genuine — and we 

1 1 basically try to assume -- if you assume that people 

12 are nondeceptive and acting for the right reasons and 

13 then you look at their actions, typically, it kind of 

14 jumps off the page when they’re not. 

15 Instead of saying he’s a dope, you start 

16 out saying he’s smart. If you start out he doesn’t 

17 know what he’s — if he’s lying to you, he’s telling 

18 the truth. Let’s assume that he’s a smart guy and 

19 he’s telling the truth about everything, that his 

20 client actually has information and this has what’s 

21 happened next and this has happened next. How do we 

22 explain this next part? It didn’t fit in. 
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From that standpoint, we knew that, but -- 
sometimes it’s just — a lot of times you think the 
guy is in over his head. He just doesn’t understand 
what the process is, but still why would he do it 
this way? 

Q Put another way, Mr. Coleman going to the 
press as he did appeared to be inconsistent with his 
claims first that his client had information or 
important information to provide and second that his 
client was truly interested in providing that in a 
way to assist the government? 

A Yeah, I would say that especially because 
it wasn’t predicated by a threat to go to the press. 

That wasn’t even the issue that was involved. It was 
just doing it. 

Q In your experience, is it widely known by 
defense attorneys around the country involved in 
cases like this or any white collar criminal cases 
that main Justice is available to provide an 
audience? 

A I don’t know. I don’t want to speak 
certainly for the majority of criminal defense 
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lawyers, what they know and how they keep themselves 
abreast of the situations. But I think if anybody 
went so far as to make a contact with any advisor 
from the Washington white collar area, that they 
would be advised that the threshold for getting an 
audience is really not very high. And if you’re 
talking about a political defendant or you’re talking 
about information with respect to a political figure, 
it’s very shocking how these — 

Q Happens routinely? 

A Frequently. People get audiences — people 

get audiences up through the Deputy Attorney General 

and even the Attorney General’s level at times when 
there’s really an issue. They make it sort of a 
distinction as to what’s a policy issue and what’s a 
factual issue and those kinds of things. 

Generally, it’s very easy to get on board 
with Washington. 

Q I want to focus just for a few minutes on 
the recusal issue relating to Paula Casey. At one 
point — and I’m paraphrasing, I apologize if I’m 
doing it less accurately than I might — I think at 
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1 one point where you were talking, as you have on 

2 several occasions, whatever Ms. Casey did would be 

3 potentially subject to criticism, whatever she did on 

4 the case. If she didn’t recuse herself would 

5 ultimately be subject to criticism. I think you said 

6 that in the final analysis, the point was that she 

7 was out of the case at the right time. 

8 Do you remember saying something along 

9 those lines? 

10 A Well, I think - regardless of whether I 

1 1 remember saying, I think she was out of the case at 

12 the time. 

13 Q Do you have any concern that Ms. Casey took 

14 any action relating to the Hale prosecution before 

15 her recusal that she should not have taken? 

16 A Firstly, I’m not aware of any specific 

17 actions that she took concerning the Hale 

18 prosecution. And secondly, regardless of my opinion 

19 as to whether we should have known about it a little 

20 earlier or not, the fact is I don’t think any step 

21 that occurred prior to the recusal had a negative 

22 impact on the ability of the department to 
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1 investigate the case with the possible exception of 

2 making the press aware of it, but that was something 

3 that was fully within the control of the defendant. 

4 Q Sorry to be jumping around. Actually, just 

5 a couple more questions about the Hale prosecution 

6 itself. You’ve already told us that you think the 

7 elements were approvable and had the case gone to 

8 trial, the prosecution would have won. Do you have a 

9 sense as to how long a trial that would have been, 

10 how many witnesses it would have involved? 

11 A 1 don’t. 

12 Q Do you have a sense as at the whether there 

13 were any complex legal issues involved in that case? 

14 A No, I don’t. 

15 Q 1 want to finally direct your attention to 

16 the September 20th, 1993 meeting that you testified 

17 about previously. You testified that Irv Nathan 

18 reported to the others present that he had gotten 

19 some information from someone who he didn’t want to 

20 identify initially. And I think you ultimately - 

21 you told us that Mr. Nathan ultimately identified his 

22 source as a New York Times reporter? 
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A I think that’s right. 

Q Was that Jeff Gerth? 

A I don’t specifically - I just don’t 
specifically recall. That could have been the name. 

Q What exactly did Mr. Nathan say about his 
desires not to disclose the identity of the New York 
Times reporter? 

A Not much. I think he basically said that 
he had some information about Hale’s going public on 
this and somebody may have said who told you, and he 
probably said I’d rather not say if 1 don’t have to, 
and we probably said what’s the information and you 
probably do have to, and he told us the information, 
and I think Keeney probably said well, you have to, 
and maybe he said can I tell the guy first or 
something like that. It was no — there wasn’t like 
there was resistance from Irv on that. 

Q Why was it that Mr. Nathan had to identify 
his source? 

A I don’t remember the specific reason at 
this point. 

Q Can you think, just analyzing it now - 
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A I mean, you know, if we had to follow up 
with respect to the allegations, what was happening, 
we couldn’t get a proffer from Hale, and essentially, 
what we were being led to believe was that a thing in 
the nature of a proffer had been relayed to a member 
of the press. 

So if that person had the information and 
it was evidence against the President, for example, 
then we wanted to know who was the best source of 
that information. It wouldn’t be Irv at that point. 

The best source of information we would have would be 
the reporter at that point. 

Q Now, you indicated that Irv may have said 
or asked well, can I tell the reporter first before I 
tell you who it is. Did he say why he wanted to do 
that? 

A The only reason I’m saying is he may have 
wanted to say that — in my experience, generally, 
when somebody is going to give you a confidential 
source, somebody doesn’t get identified out of the 
blue as a source. Particularly as a courtesy, if you 
hope the person is going to provide information to 
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you in the future, you want to be able to do that and 
facilitate it as well if you can saying do you want 
to come in to talk about it or what. 

Q I’m going to show you another copy of, l 
think, the same document that you looked at before, 
but these are your — 1 think you’ve identified 
these. This is a notebook or part of the notebook 
that contains notes of yours from September 20, 

1993. 

A Yes, this looks like the same thing I 
looked at earlier, only a different copy of it. 

Q Right. And on each page, it says C2 
instead of Cl, but that’s something done internally 
at the Senate, and I think that’s probably the only 
difference between this copy and what you’ve seen 
previously. 

A Okay. 

Q Could you turn to page 007739, and maybe if 
you could — this is a page actually you were not 
asked to look at previously today. If you could 
maybe just read through for us what the notes say and 
maybe as you go along interpret them for us, that 
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would be great. 

A I’ll try. 

Q And if this actually starts on the previous 
page, I wasn’t able to tell that, but if you think it 
does for context -- 

A I should give this little caveat. I 
probably could have said it earlier. I know I told 
the Independent Counsel and I told the House. I 
forgot to tell you. 

Generally, when 1 do these notes, they’re 
putting something into my mind or telling me 
something that I’ve got to follow up on very quickly 
so they have a very short shelf life. This writing, 
which maybe doesn’t come out in the transcript here, 
is incredibly difficult to read, although it’s some 
of my best. 

Q I think we can stipulate that it’s 
difficult to read. 

A But the reason for that is I’m not writing 
journals. I’m just making quick notes and moving 
on. So I don’t usually have the ability to read this 
stuff after a relatively short period of time. But 
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having said that, I’m going to try to read this, and 
I’ll try to read the abbreviations in as real words. 

"Madison Guaranty" — 

MR. SGRO: For the record, he’s starting on 

7738. 

THE WITNESS: I’m starting at the bottom of 
7738. "Madison Guaranty S&L in Little Rock made 
loans to Clinton/Tucker Whitewater realty. By ’86 
loans unpaid. The auditors would have seen loans — 
Madison loan" — well, maybe I should tell you what 
this is meaning, however you want to do it. 

BY MR. KRAV1TZ: 

Q I think the best thing to do is first to 
say what it says and then to tell us what it means. 

A "Loans impair" — 

Q This is what it says? 

A Right. "Audits would have seen loans. 

Madison loans in Provident e.g., large loans on 
undeveloped land. Pressure to shore up Hale for 
Madison audit. Clinton called Hale’s brother to urge 
use of SB1C funds. There was a meeting. Jim 
McDougal" — looks like it maybe says "ally," and 
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that’s how they refreshed my recollection on that at 
the House deposition, but "ally of Tucker/Clinton," 
and then it looks like it says — looks like it says 
"Fulbright" — I don’t know what that next word is. 

I’m sure I would know it if somebody else told it to 
me. "Connection," maybe that’s what it says, 

"Fulbright connection." And then "JM" with an 
arrow, "charged and acquitted re: S&L matter." And 
there’s a little arrow, and it says "McDougal (also 
beneficiary of Madison) called Hale for meeting with 
McD office. "Hale drives to office" — or "Hale 
driven to office by local sheriff. Clinton/McDougal 
present. Urged funds for S&L from Hale." That makes 
sense to me. I mean — 

Q Was this information that you’ve just been 
reading from your notes, was this information that 
Mr. Nathan told those assembled at this meeting on 
September 20th that he had learned from The New York 
Times reporter? 

A I’m not sure, but it certainly could have 
been. Yeah, I think that’s what this is. This is 
the first time I recall having remembered that, but 1 
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think this is information coming from Irv Nathan, and 
this is what he had learned from the reporter, and 
this would also show why it was important to know his 
actual source because it was quite detailed. 

(Discussion off the record.) 

BY MR. KRAV1TZ: 

Q Actually, I think your recollection has 
been accurately refreshed, but let me, just so you’re 
more sure of it, let me show you another document 
which is marked 005169 through 005171, September 21, 
1993 memo from John Keeney to the director of the 
FBI, subject ’’David Hale dba Capital Management 
Services, Inc." 1 don’t know if you’ve ever seen 
this. Why don’t you take a few moments to read it 
and tell us if that helps refresh your memory as to 
where the information in your notes came from. 

(Witness reviewed document.) 

A Okay. 1 just skimmed this and the 
reference to "department official," I take it, is to 
Irv Nathan, and whether Irv gave us Gerth or whether 
1 remember Gerth because he’s mentioned in this and 
he was directly identified by the assistant in 
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Arkansas as having contacted the assistant, 1 don’t 
know. But this is certainly consistent with my 
memory, although 1 don’t recall ever having seen it 
before, and ordinarily, 1 wouldn’t have, given that 
it’s a communication from Keeney to the director of 
the FBI. 

Q Is it accurate to say, then, that the New 
York Times reporter, Gerth, at least as of 
September 20, 1993, had provided many more specifics 
as to Hale’s supposed allegations against the 
President than Hale’s lawyer had to the government? 

A Well, I think that that’s true, just based 
on this teletype that came in from the U.S. 

Attorney’s office, and if we make the additional 
assumption that he was Irv Nathan’s source, I think 
that’s definitely true. And 1 also want to say I saw 
in there the reference to the fact of seizure of some 
records and the possible fabrication of a record by 
Hale. 

In answer to an earlier question, we had 
talked about that and in fact, it’s on page 007740, 
and I didn’t know whether that was speculation or 
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what it was, but now taking the memo you just showed 
me together with my notes and knowing what was 
happening at this meeting, that’s what my notes are 
reflecting as well, that same scenario, that there 
was a document there that the attorney is now 
claiming is missing. 

Q Was it your sense that Coleman was trying 
to negotiate with the government by using the press? 

A I’m sure he had some intention in 
contacting the press that was consistent with his 
client’s interest. 

Q You just couldn’t figure it out? 

A Yeah. I don’t know what it was, and even 
to the extent in that memo that you just showed me, 
there’s a reference to his having been offered a 
felony three, that’s sort of a no-win/no-lose 
situation from the government’s standpoint. Maybe he 
has the information in a follow through, maybe not. 

You’ve got the felony, and even without information 
coming from a defendant, that wouldn’t be an unusual 
plea agreement in that kind of a case. So for the 
government to say we’ll agree to give you one felony, 
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that’s not really saying anything. 

MR. KRAV1TZ: I think that’s all I have. 

Thanks. 

MR. FISHER: I just have a few 
clarification questions. 

EXAMINATION 

BY MR. FISHER: 

Q Just to make it clear, whatever information 
you were working on at this time period of what 
evidence Mr. Hale may or may not have had or may not 
have been willing to offer, that was information you 
had based on what the Eastern District of Arkansas 
U.S. Attorney’s office was telling you or the 
Department of Justice; is that correct? 

A Well, it’s clear that Irv Nathan was 
providing some information as well which was not 
coming from the U.S. Attorney’s office. So to the 
extent that in our previous questioning I suggested 
that the information was coming from the U.S. 

Attorney’s office because 1 didn’t think it was 
coming from Coleman, indeed there is another source 
which was providing information. 
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So I would guess that it was coming from 
the U.S. Attorney’s office with respect to 
procedure/process kind of stuff for the most part, 
but I don’t really have a way in my mind to 
distinguish what was coming either from the press via 
Irv or from the press via the U.S. Attorney’s office 
or from the U.S. Attorney’s office as original, if 
you sort of get what I’m saying, because the guy from 
the U.S. Attorney’s office was saying that Gerth was 
giving him information about things that Hale was 
saying, and that he was giving us that information as 
well. So there’s at least three avenues of 
information now. 

Q But what I was trying to elicit is what 
information you had regarding what Mr. Coleman or 
Mr. Hale had been willing in the form of evidence to 
offer to the U.S. Attorney’s office in Little Rock in 
exchange — you were relying on what they were 
telling you about that? 

A Oh, yes, I understand your question. We 
were relying on the United States Attorney’s office 
to describe the relationship with Coleman insofar as 

156 

Coleman, in fact, didn’t have any relationship with 
main Justice at that point. We were encouraging them 
to have one. 

But at the same time, it may very well be 
because I didn’t read this memo concerning the 
contact by the reporter to lrv Nathan carefully 
enough, and I don’t recall specifically enough. The 
reporter may have paraphrased to lrv Nathan something 
about the negotiation process and Irv Nathan may have 
repeated that as well. 

Q You had made a statement about the 
government’s case against Mr. Hale at that time. Is 
it your understanding that the allegations that he 
was later indicted for were unrelated to the 
allegations he was making that was the subject of the 
September 20 meeting with regard to Governor Tucker? 

A That’s my general understanding, but I 
don’t have a specific predicate for it. 

Q And when you were describing the case 
against Mr. Hale in saying that it was your 
understanding that the elements were there and they 
would win at trial, what was the basis for your 
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knowledge of making that statement about Mr. Hale’s 
case ~ or the government’s case against Mr. Hale? 

A That was a general impression. 1 don’t 
remember discussing any defects in the case. And 
defects in the case would have been something you 
would look to in determining what an appropriate 
disposition and plea agreement would be. So I just 
don’t remember anybody coming up with anything that 
would have been difficult proof problems. 

And the other thing I should clarify, when 
you say not ’’related to,” by some way of thinking, I 
don’t know what’s not related to Whitewater or ~ I 
don’t know what you mean by "related to,” but my 
general understanding is that the charges themselves 
were not predicated on the same activity. 

Q Thanks for clarifying. That is what 1 was 
getting at. But as far as the strength of the 
government’s case against Mr. Hale, you didn’t review 
the case file or go over it in detail? 

A No. I don’t recall any serious concerns 
with respect to the underlying case. That was a 
fairly routine case, and to characterize it as in the 
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course of what otherwise was a very routine matter, 
the putative defendant came up with purported 
information that would implicate a political figure, 
and that’s what changed it from being a routine case. 

Q I guess I don’t understand what you mean by 
"routine case.” 

A How many cases where somebody defrauds the 
SBIC Washington review results in Congressional 
hearings, not the routine ones. 

Q 1 guess what I was trying to elicit is 
whether you did a review to understand the strength 
of the case — 

A I don’t recall having done that. It may 
have been done in the frauds section, but the 
relevance of the strength of the case, there’s really 
not much relevance to it. 

Q I was just wondering what - 

A From my standpoint at that point. But 1 
think it would have come up in the sense that if we 
said this is a lousy case, ordinarily they would 
knock them down to misdemeanors anyway to get the 
plea. You wouldn’t say normally we make 
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misdemeanors, let’s not do it for this one. We said 
hey, we worked on this. It’s part of an overall 
investigative strategy. It’s ready for trial. It’s 
ready for indictment. 

And 1 do recall a conversation along the 
lines of we don’t want to derail this. We don’t want 
to necessarily interfere with the United States 
Attorney’s office. If the two things can be 
separated, we allow one to proceed while we pursue 
the other. Let’s do that. 

It’s with reference to that area that 1 
mentioned that the fraud involvement with respect to 
actually going out to handle the Hale case, as 1 
recall, that had evolved more slowly because we were 
reluctant to do that if we didn’t have to. 

Q The evidence was being developed out in the 
Eastern District of Arkansas ~ 

A Yes. 

Q - to present the indictment which they did 
present on September 23rd? 

A Right. 

Q And main Justice didn’t have a part in 
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presenting that indictment? 

A Not that I’m aware. They may have gotten 
guidance from fraud on the technical aspects or 
something. Not that I’m — 

Q The relative strength as far as main 
Justice knew, was based on information they were 
getting from the Eastern District of Arkansas? 

A So far as l know, correct, but 1 assume the 
FBI was involved in the investigation. 

Q Sure. 

A And they got involved so if they had come 
back and said - l mean, we deal frequently with the 
Bureau in formal and informal ways and if Jerry 
McDowell, in reaching out to Dorch and Jane Erickson, 
said this case, there’s nothing to it or the case is 
really faulty or the case was messed up for this 
reason or that reason, it would have been 
communicated. 

So my recollection is the information was 
coming but information to the contrary, sort of like 
saying yeah, we only saw green lights, it wasn’t 
because the red light wasn’t working. It’s because 
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they were all green lights. I don’t recall it having 
been identified as having defects in it, and 1 don’t 
recall extensive discussion on that. 

But I think in the normal process, if it 
had serious defects, they would have been identified, 
if not by the United States Attorneys office, then by 
the FBI and then subsequently by the frauds section 
when they stepped into it, and then ultimately by the 
Independent Counsel, I suppose. 

Q Would allegations against a governor of a 
state normally or in the general course come to main 
Justice? 

A They would — first, they’d have to be 
federal criminal allegations. 

Q What 1 mean was, if there were federal 
allegations and it went to the U.S. Attorney’s office 
in the field of that state - 

A Most field Attorney’s offices would handle 
that directly. 

Q They would? 

A They would. And sometimes they would seek 

some assistance from main Justice. Their policies 
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change at different times, but there are certain 
statutes if you charge a violation of the Hobbes Act 
during this period of time, you would have to get - 
I’m going to give you the shorthand for this. 

But if you charge a violation of Hobbes Act 
under the official rights prong of it, you would need 
departmental approval through the public integrity 
section in order to indict that case, and if you do 
certain things with respect to RICO organized crime 
you have to get certain approvals within the 
department. 

But generally, when you’re talking about a 
governor and it’s a sitting governor, there are lots 
of different arrangements and it’s not uncommon to 
have somebody, for example, from the public integrity 
section -- John Campbell, who’s at the U.S. 

Attorneys, did it with the prosecution of Arch Moore 
to be assigned to work on that case, same thing with 
state legislators, but it wouldn’t happen in the 
Southern District of New York, for example. The more 
sophisticated the office, the more complete the 
office is, the more experienced they are, there are 
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plain practical things. 

There are some districts where nobody can 
remember having done a public corruption case in 40 
years. Not that they don’t have any public 
corruption, but it means that there’s at least not 
experience in the area so those kind of offices are 
more likely to reach in. 

Q Reach in — out to main Justice? 

A To main Justice. If you go to the District 
of Columbia, you’ll see that Eric Holder used to be 
in our office, Marshall used to be in other office, 
and John Campbell used to be in our office. There’s 
not a whole lot to tell them about a particular 
case. It deals a lot with personalities and 
resources that are available. 

Q Just to make it clear, Mr. Gangloff, when 
you testified earlier that it was your view — and 
please tell me if I’m mischaracterizing - that 
obviously Mr. Hale’s information wasn’t adequate 
because he did get indicted -- 

A I’m judging - 

Q — that is again based on what your 
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information was at that time, which was September 
23rd? 

A No, it’s not. 

Q Explain it to me what the basis for that 
opinion is. 

A 1 don’t know what you mean exactly, 
inadequate for what? What I’m focusing on is a time 
period where the United States Attorney had 
essentially rejected a generous plea accommodation to 
Hale, and that would be the time when we first became 
aware of what was going on. In addition to what I 
knew then, which was coming first we decided mostly 
from the U.S. Attorney’s office, possibly from the 
Times from Gerth via the U.S. Attorney’s office and 
certainly some also from Irv Nathan from his reporter 
contact. 

Those are the things that I knew then, and 
they led me to conclude at the time that - although 
they were developing, so it’s hard to know exactly 
what was happening at a particular time. The fact is 
when we first saw this, it didn’t reach the correct 
threshold. And what I’m saying is subsequent events 
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have strengthened my opinion in that regard because I 
haven’t read the article in The New York Times where 
Hale spills it all and makes a case against the 
President, and I haven’t seen that any place, and 1 
haven’t seen, in the context of his trying to get a 
good deal, evidence that’s come out with respect to 
the President. 

Maybe the Independent Counsel has gotten 
such information from him. But again, I look at that 
and say well, that supports the decision that we made 
because he got it not by saying — 1 assume, not by 
saying tell us what you want later, but we’ll give 
you a deal now, but by saying listen, you tell us now 
what you’ve got and here’s what we’ll do with you. I 
don’t have any reason in retrospect to question the 
decision. 

To put it the other way, you know, if the 
next week we had read in the Times a very detailed 
report full of documentary or purported documentary 
evidence on the President, then I would have taken 
pause. But I still would have said, hmm, I didn’t 
know that last week when I made the decision. 
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So when that decision was made, based on 
all the information that we had, it was a sound 
decision and I’m not aware of any facts that 
developed since then that would cause me to change my 
opinion on that. 

Q Did you ever have any involvement with the 
investigation regarding the case against Hale or the 
allegations that Mr. Hale was making at the time 
subsequent to November of 1993? 

A Well, at some period of time around in that 
time, whenever the frauds section sent three 
full-time attorneys down, they pretty much assumed 
responsibility, and there was some discussion about 
sending a public integrity person, but there wasn’t a 
predicate for that at that time. There were no 
public officials within the ambit of who we deal with 
it and Jerry McDowell is very experienced in that 
area, so he could tell us. 

I did mention that there came a time where 
I was involved in helping to draft the scope of 
authority for regulatory Independent Counsel. But 
aside from that, in terms of day-to-day investigative 
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type stuff, I may have been copies on some urgents or 
something, but we didn’t have a public integrity 
person there. We were still waiting to see some 
specific credible information indicating that a 
federal official was actually involved in criminal 
misconduct. 

Q And you haven’t been involved in the 
investigation that’s being conducted by the 
Independent Counsel’s office? 

A Only as a witness. 

Q So you have actually no idea as do any of 
us, other than what’s reported in the press about 
what that investigation is entailing or what 
allegations are going to come out of it because it’s 
still continuing? 

A I have a broader idea because when 
increases to jurisdiction are discussed, certain 
issues or spin-off cases are involved. Sometimes I’m 
involved in those, but none of the information that I 
have affects the fact that I don’t have an intimate 
knowledge of what Hale is or isn’t doing or what 
information he’s got or whether the Independent 
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Counsel intends to indict the President. I don’t 
know. 

MR. FISHER: Thank you. 

MR. KRAVITZ: I actually have one more 
brief set of questions. 

EXAMINATION 

BY MR. KRAVITZ: 

Q Ms. Fisher asked you whether in September 
of 1993 you and others at main Justice were limited 
in terms of knowing what Mr. Coleman had actually 
offered or not offered in terms of details of what 
Hale could provide to information that was provided 
to you from the United States Attorney’s office in 
Little Rock. 

A Right. 

Q I’m going to show you a series of fax cover 
sheets and letters that came from the U.S. Attorney’s 
office in Little Rock to Mr. Keeney in September, 
specifically on September 20 and September 21, 1993 
and ask you to take a look at these and tell me 
whether this might refresh your memory as to whether 
there really was information coming to main Justice 
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about the communications between Coleman and Casey’s 
office, in addition simply to Casey’s oral reports on 
those communications. 

For the record, I’m going to show you 
documents 2050 through 2052, 4666 through 4673 and 
4680 through 4681 and 5166 through 5168 and finally, 

7654 through 7657. 

A Before 1 even look at them, let me clarify 
one point. I didn’t mean to suggest that if 
information came from the United States Attorney’s 
office, it came from Paula Casey exclusively or even 
primarily. I was just taking that to be anybody in 
that office. 

Q My point really is, does this refresh your 
memory that your office or main Justice received 
documents showing exactly what the written 
communications had been between Mr. Coleman and the 
U.S. Attorney’s office in Little Rock as opposed to 
merely having received Ms. Casey’s or the Little Rock 
U.S. Attorney office’s oral report on those 
communications. 

(Witness reviewed document.) 
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A Okay. With respect to this fax, which is a 
cover sheet 002050 and the two pages that are 
attached, 025 1 and 252, a September 21, 1993 letter. 

I’m not sure whether I had seen it previously or not, 
but it’s generally consistent with my recollection on 
matters that I’ve talked about pretty extensively, 
that we wanted to be sure that Coleman had received a 
response indicating that if he had something, we were 
interested in hearing what it was. 

And this, I think, is just intended to make 
a record from Paula Casey’s standpoint that, in fact, 
the person - or Coleman declines to provide 
specifics and emphasizes the fact that he’s going to 
the press about it and given if the timing on it, 

September 21st, it’s generally consistent with my 
recollection as to what was prepared at that time. 

And the style of it, by the way, indicates 
to me that it was, in fact, drafted from the Eastern 
District of Arkansas and not main Justice because of 
the familiarity and the tone. And 004666 is a letter 
dated September 16th — 

Q From who to who? 
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A To Coleman from Paula Casey. I don’t 
remember having seen this, but this again, is 
consistent with our interest in knowing what 
communications had been made previously to Coleman 
with a view towards being sure he knew what avenues 
were open to him. And this is - I’m just looking at 
the September 21st letter, which says it was in 
response to a specific Coleman letter. 

Q Actually, if you want to look through the 
packet and see if there are any letters from Coleman 
to any officials in the U.S. Attorney’s office in 
Little Rock, they’re not necessarily all in the right 
order. 

A I see one to Paula Casey, 004668 and 469, 
and it’s to Casey from Coleman. 

Q And what’s the date on that? 

A September 15, 1993, and I - so that’s the 
letter that was being responded to by Casey’s 
September 16th letter, 1 take it. 1 just read the 
September 15th letter. I don’t remember having seen 
this before. It’s a little startling to me in one 
respect, and that has to do with the date of these 
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events, et cetera, because it was long after this 
that Paula Casey actually recused from the case. 

But it seems to me that Coleman has clearly 
identified an interest in floating a theory that the 
reason they’re not cooperating with Hale more is 
because they may want to protect some political 
figures, and the reason I find that kind of puzzling 
is the nature of some of the questions suggest that 
Paula Casey didn’t want to recuse and that somehow it 
would have ended the investigation. 

And basically, as I look at this letter, it 
appears to me that the cat was clearly out of the 
bag, if ever it was in there, that a clear allegation 
had been made that there would it be problems down 
the road no matter what happened with respect to 
Hale. 

And when 1 look at Casey’s response, which 
pointed out - let me make it very clear - this is 
on page 002051, "This office and the Department of 
Justice has been and remains interested and willing 
to obtain any and all information your client has," 
and it goes on to say we’ll prosecute anybody who 
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has ~ on the September 16th letter, it says that 
they’ll prosecute anybody who should be prosecuted. 

I mean, it just seems to me that the 
defense attorney has carved out a little bit of a 
territory of what he perceives to be a vulnerability 
and the U.S. Attorney is coming directly back at him 
and saying that’s not the case. 

Again, to make this clear, the part to me 
that’s somewhat startling is I don’t think I 
realized — I didn’t remember that the defense 
attorney is the one who identified this as a possible 
defect in the way the Hale matter was being 
conducted. 

And to the extent this evidence, at least 
as of September 16th, having identified that issue, I 
might have a misperception of some of the things I 
thought in terms of the proceedings that we’re now 
involved in, because it seems to me that is fairly 
squarely laying the groundwork at Coleman’s request 
that she be taken out of the case, but it’s also 
documenting the fact that if she doesn’t get out of 
the case, there’s going to be a paper trail that 
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suggests that h$r reason for staying in the case was 
to quash the inquiry and not would there be a paper 
trail, but that there was a paper trail. 1 don’t 
know if that makes a lot of sense to you, but sort of 
why it’s perplexing to me. 

Q Can you tell from the fax cover sheet and 
also information along the top of all of those 
letters whether those materials were faxed to main 
Justice? 

A Well, they all say from U.S. Attorney’s 
office, and they’re - 

Q Is there a fax cover sheet that goes with 
those letters? I think there are actually several of 
them. 

A But I don’t see ~ the first one is 002050 
and it says "outgoing transmission" — oh, it says to 
"John Keeney," and that covers — it says "number of 
pages, two." So let’s assume that covers the next 
two pages, which is the two-page September 21st 
letter from Casey. 

And then there’s another letter in the 
pile, which is the letter to Randy Coleman from Paula 
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Casey. It actually says "internal tracking," that 
this is from the U.S. Attorney’s office and it’s page 
4. The page under it — appears to have come in a 
little bit earlier and is page 1 and then comes 2 and 
3. If that 4 follows that 1, 2 and 3, which is not 
consistent with the Bates number, but otherwise 
consistent with the package in terms of cover sheet, 
then, in fact, it would say — oops, sorry, number of 
pages, three. Would be right, three pages consisting 
of two letters and that’s to John Keeney. 

Q Those are materials that appear to have 
gone to Mr. Keeney on September 20 and 21, 1993? 

A They appear to have been addressed to him, 
and they appear to have come from the U.S. Attorney’s 
office. But in terms of information, I also see that 
some of the information is being provided by Coleman, 
even as specifically as what it is he expects in 
terms of misdemeanor, and I think underscoring his 
reluctance to provide specific detail. 

Q I guess the bottom line that I was hoping 
to be able to establish from your review of all of 
these letters was that I think contrary to perhaps 
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the implication of questions you’ve been asked 
previously, main Justice had documentary evidence of 
the communications that had gone on between Coleman 
and Ms. Casey’s office that presented the 
communications from both sides and didn’t simply 
consist of Ms. Casey’s or someone else in her 
office’s summary or description of those 
communications. Is that accurate? 

A Well, yes, and the suggestion that all the 
information — it seems to me there’s a twofold 
suggestion to the fact that the information is coming 
exclusively through the U.S. Attorney’s office. One 
is they may be selective in providing information to 
us and secondly, it may have a certain bent to it. 

With respect to the selectivity, it’s my recollection 
that we asked for the specific information. We asked 
for the exchange of correspondence, and 1 had not 
recalled that the materials included stuff from 
Coleman. 

But again, it comes from the United States 
Attorney’s office, but not even as a result of their 
discretion or culling through the sufficient, but 
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basically, we basically believed we requested and 
were receiving what we believed to be a complete 
record with regard to this correspondence. It was 
definitely coming from Coleman as well. 

MR. KRAVITZ: That’s all I have. Thank 

you. 

EXAMINATION 

BY MR. FISHER: 

Q The information that refreshed your 
recollection, if you had a recollection, of what 
Mr. Coleman had said about the possible appearance 
problems in that letter, does that change your 
opinion at all about when Ms. Casey should have 
recused herself? 

A No. In fact, it doesn’t really refresh my 
recollection as to anything. All it really does is 
provides documentary evidence, usually the best kind, 
as to where information was coming at the time, but I 
knew collectively I had the information. I just 
didn’t know the source. 

MR. FISHER: Thanks. 

MR. KRAVITZ: Thank you. 

THE WITNESS: Thanks a lot. 

(Whereupon, at 2:15 p.m., the deposition 
was concluded.) 
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RPTS WATT 



The deposition in the above matter was held in Room 714, 
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WHEREUPON , 

JOSEPH TUWft-REL GANGLOFF , 

a witness/ln the above-entitled matters, was called as 


witness, and having been first duly s\ affirmed to tell 


the^ truth, th^wFToTe^ truth, and~~ncLthing 


examined/and did testify as follows: 


EXAMINATION BY MR. CLARKs^ 

/ Q Can you just state your name for the record? 



e truth, was 


Joseph Edward Gangloff. 


Q Good morning, Mr. Gangloff. My name'js Tbm Clark. 
I'm Senior Counsel to the Committee on Banking and’ Financial 


Services. Thank you for coming in today. I should note for 

the record that Ms. Angela Garcia of the Minority/ professional 

\ \ / . / 


s\taf.f called me yesterday to say she would not be attending 


\ 


this morning, and that we could proceed^wi thout yher. As you 


may know* the committee is investigating the failure and 
resolution of Madison Guaranty Savings & Loan Association and 


related matters, including the executive branch’s handling of 
Madison Guaranty. Most of my questions will be related to 
that area. 

I'll have some questions for you, and when I’m done, if 


n r\ 

he wishes, Mr. Sgro may ask you some questions. 


V 


This deposition is not governed by the Federal Rules of 
Civil Procedure, but ob jectiuns'iuay be made foj: the record. 


\ 


If an objection is made, the question will either be 


\ 
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withdrawn, recast, or allowed to stand at the discretion of 
the quest ioner^^Pr^There 1^-^n^inst ruction not to answer a 
questioning the instruction is followed, I will have to 
determine if the deposition is to proceedXgr if a recess must 
be/called to jabt^TrTlihe ChaXrmar^ , if any. In a 

spirit cooperation, however, the committee Hopes to avoid 
reaching that point. 

It's not a marathon. If you need to ta&e a 'break, just 
say so. I don't think we'll be very'long. 

If you don't understand a question, just ^ayiso. Okay? 

A Okay . 

What year did you graduate from law school? 

1977 . J / • 

And upon graduation, where did you begin to work? 

/ / 

I joined the Department of Justice, I Idid the Honors 
Prog^am\ worked in the Antitrust 'Division, Special' Regulated 
Industries Section. 

Q Okay. Here in Washington? 

A That’s correct. 

Q And have you worked for the Department of Justice 

continually since then?’ 
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January of 1981. I was actually 
started Januar 


at the end of 1980, but 


Q xt)kay. And was that as a tried. attorney? 
A That’s correct. 


And^p; 


>prcximately ~hovT~1r®Ag did you Verna in in the 


Public Integrity Section as a trial attorney? 

/ \ \ 

X In 1987, I believe I became the Director of the 

/ \ \ 

Conflicts of Interest Crimes Branch. 

Q Okay. And that, I take it," was a supervisory role? 


A That's correct. 

Q Okay. And did there come a time after that when you 
assumed a different position within the Department? 

A I've actually always been in the Public Integrity 
Section since the time that I started, but^/'ve held a number 
of .positions in the Public Integrity Section, including Acting 

\ \ V. 

Chief x fox about a year at one poirtt, a nd my present position 

\/ 

is Principal Deputy Chief. 

Q Okay. And the year that you were Acting Chief for 
the section was which year? 

A I believe it was April -- beginning of April, 1993, 
to sometime in March, 1994. 

q okay. When did you first become eware that there 
was some investigative matter in which the j name of either Bill 
or^Hillary Clinton haa ariseri? 

A I don't know. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


1277 


Was there such a time? 


and I’ve known in the past, but 


I don't reran the specific time. 

Okay. Do you recall attending meeting in John 


Keeney’s ofnrfi-dTfthe f air~ot^9^3^at whic^certain 
allegations concerning Mr. Clinton were^d is cussed? 
ft Well, I recall at least -- I should say, 

particularly as Acting Chief, I've had many,\pany\ meetings in 

/ / \ \ 

Mr/. Keeney’s office. I do recall having a meeting in 

j I \ ! 

Mr. Keeney’s office which probably relates to your inquiry. I 

don’t know that it dealt with — well, I know that it did not 

\ i / ! 

deal with specific allegations against President Clinton. And 


\ \ 

' there may have been more than one meeting. 

\ \ / / 

But the one that I do recall is one that concerned an 

\ \ / i 

investigation which was taking place in>which a defendant in 
the \as\, Hale, who I’m sure is kaOwnto you, haVunade a 
proffer or otherwise made it known that in exchange for rather 
extreme concessions from the government, he could provide 
certain information that in some way would implicate the 
President, but it was -- the information was very nonspecific 
and part of the reason ‘for the meeting was to figure out what 
the specificity level and the credibility level was. 


/ 


that 


Q Okay. This particular meeting that you just 

) \ 

discrussed, — w h o was - pr ese nt? x \ 

A Well, the one that I’m thinking of now was one that 
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involved Jack Keeney, Irv Nathan, at least for part of the 
meeting, Jerry McQ. .owe-Hr; — efvd—mysel f . And I don’t recall if 
there was^aftyone else present at the" time. 

O' ' Okay. And did you take notes of x that meeting? 

/ h I doni 

/ 

/ 



kay . About how long did tne^ etina last; do you 


/have any recollection? 


/ A 



Well, long enough for -- as I recall. Jack had a 


discussion -with me and Jerry McDowell for some period of time, 

I ! 

which, you know, could have been 15 minutes -- I don’t think 

it would have been longer than that -- and then! I seem to 

\ 1 / 

recall that Irv Nathan came and joined us. And' then Irv 

Nathan left after maybe -- I don’t know, 5 or A 5 prtinutes . And 

\ \ / / 

then our meeting continued for a short time^after that. 

Okay. Who was -- who was the person v^ho first 


v\ 


»d you 

'■ i 


noti fiecl v you that the meeting would^occur, if you -remember? 
A 


don’t have a specific recollection, but it 
probably was either Jack Keeney himself asking me to stop 
over -- his secretary could have called and said, can you be 
over here for a meeting? 

Or by the same token, you know, he may have called Jerry 

1 first, and Jerry McDowell may have called me and said, could I 
come over. But I would think most usually \it would have been 

i V 

: eit 




Who was the person who was notifying the others of 
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this information that you've just discussed about Mr. Hale? 
A I donltrnrealTy understand that question. 

Q was this the fir^t^*^ this meeting the 

first time that you were hearing this inrb^mation that 
Mr/^Hale was 


prmation concerning 



Mr. Clinton? 

/ / 

/A I don't think so 


I think I hadXsome \earl ier 



, wit^ somebody in 


n 


knowledge. I think that the reason for thisXparticular 

/ . \ \ 

meeting was specific information that Irv Nathan had gotten 

from a third party with respect to the nature of tlhe 

I I I 

information or the fact that the defendant and ihis lawyer 
1 / 
intended to go public with the information or had; in fact, 

already discussed certain of the information yith 

the\press . 

Okay. If you think you had earlier information 
concerning this, what was the earllTer^inf ormation^that you 
had? 

A Well, let me say before I keep going on this, that 
I -- as you may or may not know, I was interviewed by the 
Independent Counsel's staff with respect to some of the things 
we're talking about tod'ay. 

Q Okay. I'm not going to ask you\to, you know, tell 
'me what you told them. 

A Right . 5ut~wha L I want to Uu Is acknowledge that 
there is, in fact, a written record which was not only more 
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contemporaneous to the events, but else was one that war 


created in a cjorrtext in whicTr^i-^as shown extensive notes and 


in which/a FBI agent was present and "certain additional 
information was made known to me in a way\to jog my memory. 

So to the^extent that Ther^^a^record \hat may be 
i neons islTervt with my recollection today\ I want, to 
specifically acknowledge that this record exist£ v and there 

are 7 circumstances there which would account \or what I would 

/ 

hope to be any minor discrepancies. 

Q I recognize that, and I do have a couple of 
documents to show you. But at first, I'm just trying to see 

what you can recollect independently of documents/. 

\ / / 

A Okay. Well, there's not too much reason for me to 


\ 


/ 


n 


keep sort of a chronological memory of these things, because 

\ \ ' 

myxjola is very issues oriented, as you^are probably aware. 


withNrespect to the Public Integrity S ection's wor k. 

But at some period of time, I became aware that there 
was -- an issue had arisen with respect to the Hale case. And 
the issue was that the subject of the investigation, or the 
defendant by that point -- I’m not sure whether he had 
actually been indicted'/ and the issue was whether to indict 
him or go to trial on a particular date. \I think perhaps he 


hadn't even actually been indicted yet, and pne of the things 
hewanted to avoid was indictment. And“one ok the issues that 
may have come up was whether there was a procedure to end up 
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2 

3 

4 

5 

6 

7 

8 
9 


with a sealed indictment, whether that would have some 

usefulness. ^ “ 

Butrin any event, I do remember there was some period of 
time/when essentially we were collecting Ijif ormation as to, 
you know, j^hp^Hilew a s , whaPbFTe^charges against him were, 
what the-' allegations were. And my ver^xvague Yecol lection is 
that/ at least at the inception, the focusXwas on whether the 

allegations that were made had a sufficient deqree of 

/ \ \ 

specificity and a sufficient indicia of credibility to 


hi this 


basically warrant making some arrangement with 
defendant. But the -- I remember at the very outset, the 
demands and concessions that were being sought/ by / the 


defendant through his attorney were really were far out of 
line with respect to the specificity of theinf ormation . 


Going back to the meeting th. 


,ar was in'\Mr. 


Keeney * s 


n 


\\ 

offioe^xdo you recall any discussion of whether the matter 
should be taken in to the Department itself, here in 
Washington, taken out of the U.S. Attorney's Office in Little 
Rock? 

A I don't think that that was the focus of that 
particular meeting. r’think that the focus was just that the 
allegations being made by Hale might become public and there 
vwas some -- I think what had happened was the attorney, whose 




name I don ' t recai i , I think Tt may frave~~ be e n\C o 1 eman , that he 
had contacted some member of the press. And firstly, that 
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would have been at odds with his asserted purpose of avoiding 


public embarrassment to his di-ent. And so that was one thing 
that w^'a^little bit odd. 

y The other thing that was odd, as I recall it, is that -- 
and again^J^dbn ’ t know quite wh 


^the timing was here, but 
Coleman/had communicated with the U.S .^Attorney’ s Office, but 


so far as I recall, had not communicated with M&in Justice. 

/ \ \ 

And at some point early on, whether I told the assistant who 

/ \ \ 

w/as handling this or I was just part of a meeting where we 

said, well, we should make it very clear. 

I seem to recall there was a letter drafted at some 

point, but I remember our thrust being to make sure that the 

/ / 

defense attorney knew that he had recourse to Wa/shington in 


terms of if he really had something to giv^; you know, it 


• 7 1 

jive; you 


90 


to the 


didn't make any sense, for example, for^him to 
assistant United States attorne y^Tjth^ something th at he said 
that he had that was great, not get what he wanted -- which 
would have included either a sealed indictment or a favorable 
deal -- then to go to the press, and at the same time ignore 
what most people know to be an available avenue, namely coming 
to Washington. 

I think that — the Criminal Divisions is, I think, 
well-known for being quite generous with itk time when 


somebody actually wants an audience” And there was some 
concern that this be very clearly committed --Nor communicated 
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to the defense attorney. And my general recollection is tnat 
there had beerj^-ecTtuF" earlier'~tcrrespondence from the U.S. 
Attorney^ Office to the attorney, which had said something 
like,/ we considered this, but we are not\nteres ted , or 


something l^llce^tHat; or it has^tro^be more specific. I don’t 
./ recall v 

/But what we were focused on was, we wanted there to be a 
letter that specifically said, by the way, you know, here’s 
this other avenue -- made it clear that that v^as 'it, and made 
i/t clear that the reason for concern or the reason for kind of 
reluctance to become involved in the conversation) further was 
t'he lack of specificity of any information. 

By the way, I do recall one other thing /that came up in 
the^e discussions was sort of almost an asyde in terms of, 
g\^\if this is it, the threshold, then^why can’t anybody 
come\in\and say, oh, well, yeah, f - ! walked my dog down the 
street and it was against the law, but the President said I 
could, or the President does it, too, or that kind of a 
ridiculous extension. 

Q Okay. I'm going to show now a series of pages. 

Bates stamped 007736 through 007767. And_ I believe that they 
are consecutively numbered. 

A Okay. 


Do you --do you recognize the handwriting that 



appears? 
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Yeah, I air, looking right now at 007736, which is 


the -- a photocopy^oT the frcn^t^cf^ a composition-style 
notebookv^ It's dated, it looks like 6-727 or maybe 6/21/93, 
has ray name printed there; and that is, i\ fact, very familiar 


to/ me in terrris-^oT^the way r^pr^m^jny name. ^nd as I turn to 


4 



^he next' page, -737, I see handwriting Xhat again is 
consistent with my own, and as I look and x see thp content, I 
haye some recollection of the content as wel 
/ So I" — 

Q Okay. 

A -- have no question or no reservation that this is 
my notebook. 

Q Okay. 007737, the handwriting on i;t is at an 

angle. Is that the way that you recall itiSeinc / in the 
original, or do you -- 
Yeah. 

Q Okay. 

A No, I usually write across the page at an angle, and 
if you actually saw these notebooks, there’s a good chance 
that these notebooks are actually printed cn graph paper. 
Because I happen to like to write on graph paper, and I write 
at an angle. 


Q Okay. Page -7737, that first page, I'm sorry to do 

this, but I'm going to ' ask you t o re a d aloud kll the 
information that you wrote down on that page. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


1285 


A Well, it says -- at the top it says, 9, slash, 20, 
slash, and t And then as you come 
down the rr&ge there is the letter del'ba from the Greek 
alphabet. It says, equals magistrate. Below that, Fletcher 


Jackson equal a-AtJSXT Below~~tRat>^Randy Coleman equals 
dounsel yr n Equal , " in all cases, is dofre. with a, mathematical 
/ equal/sign . 

/ Q Okay. Now, the delta, does that er^try ^there, does 
that mean “that in any instance where ..you used yhe delta sign, 

I j 

1 it is in place of the word magistrate? 

A Not necessarily. It happens that at jthej law school 
I attended, it was popularly used that pi was ^pl^intiff" or 
goyernment, and D, as delta, stood for "defendany. " 

Okay. So delta equals magistrate/aoes/ not mean 




Well, for these purpose 


if it says D equals 


magistrate, it means the defendant in the case is magistrate, 
and I see farther on down the page it says delta atty, which 
would mean delta attorney, which would mean defendant's 
attorney. 

Q Okay, very good. Can you continue, beginning 
I with -- there are two columns, it appears\\- the left-hand 
ycolumn? 

A Sure . T he U3AO, dash, — handlin g^ casV David Hale, 

dash, dash, under that the word city. Then a section sign, 
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1001, with an arrow leading to the initials SEA. Then Hale 
equals, agaip^wTtfTa mathematTca-ksign, close ties to GOV, 
period ./Hale runs SBIC, dash, leveraged by SBA , makes loans. 
SBA /audit resulted in FBI referral. FBI Search warrant equals 
charges ^^elr^a^ouns el equals Randy^^lemanX USA equals 

/ Paula Casey, paren, acting, slash, to be. confirmed, close 
paren. Little dash into that, no pi, Greekypi experience, 

meaning no prosecutorial experience. 

' / 

And next line says, close to Clinton. Anp then Hale 
wants IM or MISD charge for info. 

Okay. Where you wrote there, close ties to gov 

Right . 

-- that's short for governor? 

Correct . 

Okay. And does that r efer to any partic ular person, 

A Well, the person I now suppose know to have been -- 
well, yeah — yeah, it referred, I thought — now, this is 
very difficult, actually, because now I would guess that that 
is Governor Tucker, but at the time I probably would not have 
known that. 

Q Okay. And then at the bottom, whe¥e you wrote. Hale 




wants, that's short for immunity or misdemeanor charge? 
A Correct. \ 
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Is that correct? 
Right . 


Jkay. Can you read the information in the 
right-hand column, beginning with what appears to be Hale 


"Hale claims 1986 knowledge df crim contact by 
Clinton, and then I can’t make out the nex^. word, S&L, 
probably says, in S&L or something like that\ And then 

he — ----- «--- L L 

cor 


there’s a-dash, delta atty has exchange or exchanged 
correspondence, dash, insists -- insist, or insists, on felony 


plea, dash, agreed to 5 ( k ) if appropriate, dash. Hale willing 
1 : 
to make some calls, dash, a word crossed out 


agreeable to sealed indictment. 


\ 


Okay. Now, the date that appe 9/20, and the 


information that appears here, does that —indicate to you the 



then 


yeai\that this information was written down? — 

Well, the photocopy doesn't contain it because it 
seems to be — have cut it off at the top. But based on the 
content and the first page of it or the cover of the book, I' 
take it to be 9/20/93. 

Q Okay. And does the appearance of the date on that 
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Q Is that your normal practice? 

A Thatl-s-nry" normairpractice? 

Q^/^Okay . 

/k I should also tell you, my normal practice with 
respect to t^xes'^^iotes is, the^-don't have a very long shelf 
/life in/£he sense that I was -- I don' s tx s know wt^o I was talking 
to here, and we may get to that. But to the extent that I am 


/ gathering information, it’s for a specific purpose, and that 

purpose i‘s either to put somethinc Generally in my own mind, 

/ \ ! 

which once I've done this, is there, or to be able to get back 

to somebody and say, here's what happened. 

So I’m actually quite shocked that I was /ablie to read so 

much of this, which makes me also think it was probably 

\ \ ' 

sometime in the morning. 

Well, the -- well, withdrawn, 
vCaiX Y° u tell, either from locking at th is or" just from 
focusing on the event, who was stating this information that 
appears on this page? 

A No, I can't; I can't tell who was stating this 
information. One of the things is, you know, it may have been 
a continuation of another conversation that I had had 

1 r\ 

earlier. It could have been -- based on Vhe nature of the 

\ \\ 

yinf ormation here, it could have been Keeney ,\^cou Id have been 

McDowell . I’t' ' c o u 1 <r~h'a v e ~ &^£Tr - a~ - cari _ 1 o-"T 1 e t c h e r Jackson, but 
that seems unlikely because this is -- ordinarily I would have 


>se. 
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written at the top the person's phone number if I had called 


them, or ^more^icienti f ying information. So somebody was 
obviously giving me some briefing wVtTK respect to the general 
fact^ at this point. 

OJtay'T Do you -- do^ydth-<ecollect Yhether you had a 
task to undertake at the conclusion of the meeting? 
This is the meeting that involve^ Irv\Nathan? 

Yeah. 

I don’t think so. I don't think so^ I, think that 
tihe main thrust of the meeting was -- I forgetl whether at that 
time Irv Nathan told us the source of his information or did 

not. But basically, as I recall it, one of the things that 

\ / / 

happened at the meeting was we indicated that there — I think 

Vie\iid not tell us the source at that time,/ and, he wanted to 
not Veil us; and we basically explained ^that it was unlikely 


that\he\ would be able to maintain that confidence 1 consistent 



with his duties to the Department, that we thought that there 
just was no way that he could have this kind of information 
and not tell where it came from. 

Q At that point in time had he been working very long 
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information; he obviously immediately recognized that he 


should share^irlT'vTith the CrimirTa-b^Divis ion , but because he had 
gotten ^ilXfrom a personal contact , '"he^'xas hopeful that he 


/ 

wouldn't have to disclose that contact 
reluctance 


So there was no 

give over the information andXultimately , no 


reluctance to, you know, address the issue of Whether the 

/ \ \ 

confidentiality could remain. Once it became clear that that 

/ \ 

was something that was important to the Criminal ^Division , he 

gave up the information. 

Q Okay. I'm not sure that you answere he question 
that I asked. 

A Did I get tasked? 

\ Q Yeah. 

A Yeah, that -- that little diversion was to try to 

\ \ { 

help 'put me in my mind where it was. /I don't know whether I 

\ \ v 

had ^specific task after that m eeting, especially because I 

don't know when the meeting was. It would have been 
consistent with leaving the meeting like that, that if I 
didn't already know this information, I may have been, you 
know, asked to -- you know, call out there and see what the 
status was, something along those lines. 



ie\ he 


Q Okay. Why don't we flip to the hext page, and I'n 
\^oing to ask you to go through the same exercise. 

A Okay. Alleg, A-L-L-E-G, relate to Clinton, slash, 

\ 

j Tucker. \ 
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Okay. Is that shorthand for allegations? 
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A Correct, allegation^>-^And then it says, I can't 
really .read the word, but it's s 1 aTh^P - 1 , and the first word 


begins with F and I would guess that thatXs fraud, slash, P-I, 


followed by^-afT arrow, conduct as" 

/ 

Q y ' Okay. And IC is shorthand, 



IC inv igation. 

i N^n abbreviation? 


Oh, Independent Counsel. 
Okay. 



A But of course there was no' Independent ^Counsel 
statute in place at the time, which is why it says as if. And 

I i 

then it says, not take Hale case from USAO, not want to 
jeopardize this case. Keep in, something, I don’t know the 



Possibly focus? 

Oh, that looks like it coul^be, keep^in focus, 
usab\li^y of Hale testimony. A nd, of course -- l et me just -- 
I'll go through the whole page and then go back. 

Q Sure. 

A Then an arrow, get USA report from career 

prosecutor, then there’s an arrow. It says, suggest Casey 
recuse from Hale's allegation. Then it says, paren, possibly 
from Hale, close paren. Hale has engaged \in SBIC — I don’t 
know what the letters are specifically, but\l'm sure it means 

— J 

misrepresentations to SBA . 

And then there's an asterisk, says no direct link to '86 
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claims. Then it says delta probable, color., loans from S3IC 
not repaid .^^JT-hrefT^I t looks~~Ti)ce^i t says, required now 
speculative venture, then a word -- realty probably is the 
word^but all I can tell you is it has ^anxR and a T-Y in it. 
adison Guaranty. 



QX S&L? 

A S&L, right, S&I- in Little Rock , x makes\ loans to 
Clinton, slash. Tucker, Whitewater Realty. 

Q Okay. You said towards the top, might Ibe, suggests 

\ 

Casey recuse. This is just a little thing. 1 think it has an 


A-L there. Is it possibly recusal? 


I 


I 



n 


Oh, yeah, suggest Casey recusal from Hale 
allegation . 

Q Okay. 

\A And then the thing I was^go>ng to make^ a note on, 
keep^iny focus the usability of Hale testimony, wa s the idea 
that whatever -- you know, whatever kind of an arrangement was 
worked out with Hale would be worthless if basically any case 
that resulted was nondocumentary and relied on his testimony 
and it appeared that he walked away from, you know, 
significant criminal exposure just to dump uncorroborated 
information . 

And then the other thing that -- 


Q And that's an analysis that would apply to any 
person in a similar circumstance, correct? \ 
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A Yes, but again here there’s a sensitivity that if 
you could p u s hi -•hrfiT'r or”do cument-s and you didn't get the 


documents, you know, here it's a particularly sensitive issue. 


because I mean obviously if there's 


President, 


legation against the 

don't want to TTave^negli gently conducted some 


aspect the investigation, which later can impure to the 
benefit of whoever the subject might end u^ to be. 

And then it says, suggests Casey recusal fr<pm Hale 
allegation. And then it makes the distinction there in that 

\ t 

parenthetical between the allegation being madle Hale and 
the actual prosecution of Hale. 

\ Q Yeah. 

A That's two separate issues. 

Okay. Do you recollect why you seated it in that 



Well, yeah, because I zhink it seemed clear that she 
shouldn't -- maybe not at this early point, but I think so. I 
think that at a very early point it was clear that she should 
recuse from the Hale allegations themselves. And the question 
was, should she recuse from the Hale case as well? And that 
wasn’t so clear. 

It also wasn't so clear whether she\would have to recuse 


her whole office or whether just she could recuse and the 

rcIC^wi tn^it . 


prosecutor handling the case LuulU slit 


Okay. Just -- mechanically, could you just briefly 
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explain what was contemplated as far as how she could recuse 
herself from t£i 
him? 


□t not from the prosecution of 


/ 


/ , / h Well, I think that was part of ''the discussion, could 
that ef f ectiv^lry^Be done? One^fay would be x to say, she's not 


responsible for following up the leads^that come from Hale. 

/ \ \ 

She's' not responsible for debriefing Hale Vith respect to 


/ 



those thinos. 

/ / 

So basically what you've got is- what appears on the 

\ 

surface, at least at this time, to be a pretty — you know, a 
cookie-cutter prosecution of Hale with not very much being 

I / 

offered, so we don't want to derail the prosecution. And 

\ \ It 

\ later, in the earlier pace, that reference ta 5(Jc) could refer 

\ \ / y 

to 'the sentencing guidelines, 5 ( k ) departure for cooperation. 


\\ 


o from the beginning everyone agreed thatl -- in fact, 

\ 


the standard way of dealing with -def endants is basically to 
say, well, here’s what you can have, you know, you play — you 
give us the stuff you say you have, and we will make the court 
aware of it and it will be used to your benefit and, you know, 
those kind of things. That's as far as you typically go. 

Q Sure. 

A And -- but I don’t know, you know, these are 
alternatives in this way. I don’t know ifj this was -- you 
know - ; — I don ' t ' know how m u c h was r e ally going (on in terms of 
analysis at this point or whether it was just,\here are the 
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things. One, you could leave it completely; one, you could 
separate the^alriegation Tgairr-'that Hale was making; and you 


could alrso treat the case against Ha"l-e separately. 

/But it seems to me that I don’t knoW^whether it was a 

statute proWenTorthe case, I^don’t even recall whether the 

/ 

case ha<l been indicted or was about toXbe. tess it was 



abojit to be. 

Q By statute problem, what are you referring to? 

A “ Statute of limitations. 
f Q Okay. 

A But there seemed to be some -- there seemed to be 
some urgency with respect to the inquiries . 


But/ as I recall, 


the other thing here that was going on was I /don’t know 

\ / / 

\whether, again, whether Irv first brought/this 'up or not, but 

there didn't seem to be a sensitivitV/On the part of the U.S. 

' \ ^ 


Attorney’s Office to the issue 


recusal . There seemed to be 


a sensitivity to the fact that somebody was providing 
information or purporting to have information on the President 
or associates of the President. But I -- you know, my 
recollection, when this came in, it was in an advanced enough 
state at least when I^heard it that it was somewhat surprising 
that it had become so- advanced without Criminal Division 
input . 

Q You mean tne discussions witlT'the defense attorney? 


Yeah, I mean -- well, that the issue v had developed. 
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I mean, here's somebody in a 


you know, in a U-S- Attorney's 


Office who’s get tfng info fmardboxi which arguably is information 
involvlng^the President of the and certainly it 
is information concerning a sensitive area, in terms of 


geographies aiKi^personal conne^t^iojT^ . And I\don ' t recall that 


as realty having sparked any particular\concern with respect 
to thris. 

So by the time we got it, you're talking abd^ut -- first I 
heard about it, we’ve got a situation where I 'think the 


/ . , 

defense attorney had for some time been saying ] we have this, 

I I ' 

and the first round had gone back and say, well, 

• ! I 

put-up-or-shut-up kind of a thing. And that stuf£ wasn't -- 
hadn't come to Washington. It still was kin<y of /moving 

along . 

' \ 

^And I think that we knew about th^/issue before Irv 
an Raised it. I think the thlrTg^that he added to it was 
the fact that there it was a good possibility of it becoming 
public. But the issue, you know, you would hope that that 
issue would have been surfaced earlier than at least I knew of 
it. Maybe somebody in the Department knew of it. 

Q Did you actually see any of the correspondence that 
was going back and forth between the U . S . ^Attorney ' s Office 
and the defense attorney? J \ 

^ A Not ' at rhe ~ ^time ~ if wa s " occ urri ng, as I recall. I 
think that I saw the one letter, at least the erge letter that 


Vi 


age 
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had gene back celling them 
that there w, 


telling the defense attorney 


it was^an^insuf f icient basis upon which 
But I think I saw 


to give^the concessions that he was asking 

V \ 

that: in the context of knowing that we wanted to come out, 

/ 

that was, 


now, more invitir 


_ . „ ^ terms bf making it clear 

/ 

j that the person did not -- the thing td^avoid/obviously in 
thi^kind of a situation is the idea thatNhhe defendant is 
getting the cold shoulder for some improper\rea$on . And so 

9 for that' reason, you make as many avenues available as vou 

( / 

10 possibly can. 

11 And we wanted to be sure that if the person / suspected 

i / / 

12 that they weren’t getting a fair hearing from the assistant or 
from the new U.S. attorney, they understood /the/ could come to 

NWa'^hington with their concerns. / 

\Q Okay. Just generally speaking, does the 


information — withdrawn. 

\/ 

Can you tell from looking at this page whether this 

information was coming from the U.S. Attorney's Office in 

Little Rock or whether it was coming from someone in Main 

Justice? 

A Well, it looks more, as I read the fraud, slash, 

P-I, conduct as if IC investigation, seems much more that it's 


Keeney who’s providing the information 




to the extent of whether this is a meeting 
can’t tell that from those notes. 


you know, even 
a phone call, I 
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Q And just to be clear.. I think towards the top of the 
page undernea^Jw^lTeep Tn~?octrs^usabili ty , I think you said. 


get USA/report, and it looks 






it possibly be get U.S. Attorney 


Drosecutor? 

7 

A / That's what it is. 


Office, report from career prosecutor 
Q Okay. You never worked in - 

that 



there. Could 
from career 

Attorney ’ s 


ection; is 

\ \ 

correct? ■* \ | 

A That’s correct. J 

i I ■ 

Q Okay. Were some of these terms somewhat, foreign or 
alien to you, such as SBIC and -- j 

A I hadn't -- yeah, I knew what the SBA was. I think 
\t prior to this, I probably didn't know/what/ the SBIC was. 
Okay. 

v Which explains some of""the other notes "w here I 

think --on the previous page, I think, some comment about -- 
well, I know this was the first that I really understood the 
relationship between SBIC and SBA and, you know, as it related 
to this case. It wasn’t like I said, oh, I understand that 
situation. 

Q Okay. Why don't you turn to thA next page, 00739? 
And again, I’m going to ask you to go through the same 
exercise. 

A Okay. This handwriting is becoming hiore familiar 
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looking, to the extent it's becoming less readable, but it 
says by, apos^ropKe^ 86 1 o ans'^uapa i d , auditors, W-L-D, would, 
that's what it means, would have seerNloans . Madison loan, or 


loai>s, improvident, e.g., it looks like 





loans on 

Madison for 
se of SBIC 

funds. There was a meeting. Jim McDougal\^ something , of 
Tucker -- attorney of Tucker, it could be 
Q ' How about "ally"; is that possi 
A It's possible, but that's -- 
You're not sure? 

It's more subjective than the terms I normally 
Okay. 

-- so I don't know. 

\Sl^sh, Clinton, then it say s"" Fulbright commit tee, JM, 
with an arrow, charged and acquitted, re an S&L matter. I 
guess that -- well, that’s probably a reference, I think, to, 
if this is true that it happened that Madison -- that McDougal- 
had previously been charged and acquitted with respect to an 
S&L matter. 

Q Okay. 



A And then the next arrow says, McDdugal, paren, also 
beneficiary of Madison, callea Hale for^meetihg with McD, or 
McDougal, office. Hale drives to office -- driven or drives 
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to office by local sheriff. Clinton, slash, McDougai 


present. Then^i-tr'Tooks lilce^-rt-^ maybe says, urged funds for 
S&L from/l^aTe. 

A Okay . 

A The-^urged’’ word is^ffot 

Q / Okay. Again with respect to^everyth/ng on that 
/ page/ can you tell whether that’s information that’s copying 

from Little Rock or from someone at Main Justice? 

/ / \ \ 

A ‘ ’ I think this is — I think-this is A conti 



continuation; 


\ i 


t'hink this is coming from Main Justice, although it seems more 
detailed than the information that Keeney typically would give 
me. Maybe I was getting it from McDowell, maybe /somebody even 

1 I 

on our staff had it by this point, but it’s clear to me that 




[’nr writing it down and — 

I This is not information you ’ r-e supplying to the 
other people, is it? 

A No, no. 

Q Okay. 

A I’m receiving this information. But again, some of 

the information I may have heard earlier. 

My style would not' be to say, if somebody started to give 
me details, to say I know those details already. I would let 
them tell their story. So this is why thlis\is, you know, 
Somewhat complete. But - because it's so “Complete, I suspect it 
was very early on to my awareness of the situation. 
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Q Okay. And on page 007740 

A ^JDkavT^Tt says , Hale iminicapal judge, apparent plan, 
colon^/300, 000 SBIC check to Susan McDv^dash, 100 percent 
co-owner, paren, Madison Marketing, close^paren . 

Q00, but \s that a dollar 


Now, you said 3 



/sign in front of the 300,000? 



I believe so. 

I don’t think you said ’’dollar.” tokayl 
Put in account at Madison,' dash, two cashier checks, 
$150,000 each. Then there's a line across the* paige, then it 
says memo by SBIC to SBA, re 300,000, with no /doTlar sign, 

check was misleading, slash, inaccurate. Revised version was 

/ / 

prepared, but not sent, dash, dash. FBI has/ copy of earlier 


nisleading admission, or submission 
V \j Submission? 




n 


Right, submission. T hen a line a rm<;.<Ljpart. of the 
page. Coleman may allege July seizure by FBI of originals. 
Coleman claims one doc has Clinton name, then two stars or two 
asterisks. When Coleman, looks like reviewed docs, it was not 
there. 

Q Possibly received? 

A No, I think it was -- 

. Q Reviewed? 


I think that’s reviewed, yeah. 



Q Okay. 
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A I think the point was -- well, then there's two 
stars. ^Thep-'-'lTt says, not necessarily something show criminal 
activity, but would -- and that could^aav incriminate. I 
don/'t think it sa ys implicat e; looks like\t says, would 


incriminate 


Not necessarily -- 


.not -- this is all sort 


/of in shorthand kind of written, but it says not necessarily 

\ \ 

would incriminate 


woul/d show criminal activity, slash, but 



and this page, -40, they don't bear dates at the top. But is 

! | 

ilt -- do you have a recollection as to when you were — when 


you wrote these notes? 


/ 


omfm 


/ 


/ 


Well, as I looked at them, actually, and made 


a^io 


/ 


n 


comments about where I thought the information was coming 
from, I had assumed that they were consecutive pages from 
insioe the notebook. But I see ynn ran ’ t i-e-1 1 that 

actually, since these are photocopies that are extracted. So 
the answer is, no, I -- yeah, I don't know. 

Q Okay. 

A In fact, that also means that, you know, the 
beginning of it could have been from Keeney and the end, maybe 

I made a follow-up call; but it would seem\— I just don't 

\\ 

now, because I don't know whether these aireX consecutive 

J 

pages . 


Okay, okay. If you’d turn to 7741. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


1303 


Okav . 


Q AncL^*TjT~going toas~k^y45u again to go through the 
same exjercise. I'll note that -- well^ why don't you just go 
ahead? 

A OkayT^ Well, at the top^there's some words cut off; 

""v V 

oks like there 1 


, it saysl not disclosed, then it looks 

/. 


' s an 




/ insertion, but it's not here, to USAO. And tha 

/ / \ \ 

phrase is in brackets. 


in -- that 


I I Q Okay. 

A But as I say, it’s cut off, what it was apparently 
that wasn't supposed to be disclosed. Anyway, there -- then 
there's a Roman numeral one, Nathan called USAO, /AUSA, 
Fletcher Jackson, USA Casey. Position equals take plea, get 
proffer; which would be opposed to let off/ get. proffer. 

X Q Okay. Is there a third^os^irbility , get proffer, 
s ignxagreement , take plea? 

A Yeah, that would be a possibility. 

Q Okay. So this note here reflects that this is your 
understanding -- 

A Oh, this doesn't necessarily mean that this is 
chronological. When it says, take plea, get proffer, it 
doesn't mean, take plea, then get proffer\.\ 

Q It does not? 


A No"] I think this just means that the proffer would 
be in connection with the plea. I think that ' what it means. 
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Q Okay. 

A And^hTs~Ts -- thTfP~ sounds a little consistent with 

what lyVe ^been saying, but it says ^oxUSA contact with DOJ. 


Ros^Law Firm may h ave repre sented Madison-. Possibly Hubbell 



Oh, I think that that's a reference actually internally 
to be sure that nothing goes up the associate line, which was 
consistent with our instructions generally that criminal 
matters not go through the Associate Attorney general. 

Q Okay. And just to be clear, at that, point 
Mr. Hubbell was the Associate Attorney General? j 

A Yes, that's what I recall. Even it he hadn't been, 
it's not typical that this stuff goes through the Associate's 

\ '• * 

office. That’s usually not the way. 

But anyway, next says GMcD , _her^e_it_^££tris for Gerald 

\/ 

McDowell, arrow, was the urging illegal. 

I'll just stop and tell you, this is typical of 
discussions in the Department of Justice where people will 
talk about lots of different things and then somebody with 
some considerable experience will ask a gather insightful 
f 1 question, like suppose Clinton did meet with somebody and 
\ suggest that they put money into a bank because there was an 
audit coming up, et cetera, et cetera. In °t\er words, if all 
those facts were true, is there anything illegkl about it? 
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So then we have, I think it says, check historical re 
Clinton a 1 1 je g^trCrfs” - raised~lfirrrng election. And then -- then 


the names written in a column. Hale ,">k:Dou gal , Whitewater. 
There 1 s sort of a greater than sign that\ays nexus and double 
star . 


Okay. Then there seems to become sort of division 

/ 

on the page, or is that just a doodle? 

A No, I think that's a division of some ^ort on the 

page, because then it says -- it's basically, \you t see, we’ve 

discussed this stuff, we know Casey's positionl 

By this time, if these things are -- if these pages, at 

least, are chronologically correct, even if they're not all in 

here, based on the earlier things in, you know, -741 and 
' \ / / 
before, you know, McDowell is asking the insightful question 

about x was it illegal? 

\Aud then we say, well, okay, what's the connection 
between Hale, McDougal, Whitewater; that's the central aspect 
of concern. 

And in terms of saying, what else might we need to know, 
we're saying, well, check the historical stuff because 
somebody had a recollection that allegations had come in 
during the election concerning this stuffAso, you know, check 
that. 

flies 


And then we get to another one or these very practical 
kinds of insights, which is reason for indictment urgency. 
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like why are we rushing if we don’t have all the facts? 


And 


then there ' s a-'S'lash and it says^^do it under seal, seems -- I 
think it- 'says, seems good idea, althou^iit's a capital S, so 
it may not be seems. But, do it under seal seems good idea. 

/ What thi 


would basically do 


P, 


^and again I can only 
suspect that there were statute of limitations problems, but 

/ 7 \ \ 

the idea would have been to actually indictyiim, \put it under 

\ ' 

seal, then allow him to make the proffer, then check out the 

information, and then it would always" be possible to dismiss 

I i 

the indictment or to redraft it so that it wasn't quite so 
incriminating for Kale in the sense of his reputation in the 
community, basically do the normal things that/you might do to 
\get information. / / 

Then it says, check with EOUSA. Focus; looks like it 

\ \ / ( 

says innuendo, but I don’t know; then it says, in camera plea, 

\ \ 

question, whether the plea could be done in camera, so it 

\s 

wouldn't be public. Then it says, check with EOUSA, Executive 
Office for United States Attorneys; call USA for briefing, 
which again, if these are chronologically accurate, it would 
suggest that I had not called Fletcher at this point. 

Then it says, slash, FBI, that, means check with EOUSA, 


\ then also check with the FBI. And then check with Rod, re 

\ \\ 

Ark, which would be Arkansas. Rod would be Rpd Rosenstein 


y 


who was a lawyer in our office, who's currently on a detail to 
the Whitewater Independent Counsel, but at this \time he had 
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recently completed a case in Arkansas, an election case, so he 


had worked witriTthe office, ana unwanted to sort of get a 
little bit of the lay of the land. 

,/Q Okay. Don't turn that page just\yet. 

/ A Ok 

0/ Does the fact that Mr. Nathan '"s^narne Appear at the 
1 top have any significance? 

A Well, I don't know whether this jus^. was at the end 
of the meeting with Nathan. It has significance, 
probably wouldn't have written it down, but I dlon' 

I I I 

know what the significance is. It may have jus/t been -- these 
may have been suggestions made by Irv Nathan. 




fl 


Oh, that’s the other thing, it's not a F^omari numeral one, 
now \ hat I look at it; it's an I, for Irv /y /irv Nathan. 

Q\^ Okay. Now, you said toward^£he bottdjn^ focus, and 
you thought it might be innuendo. . Could it also b e 
consensuais? 

A Yes, that’s exact -- that's what it is, focus is 
consensuais, namely, earlier on, it had been indicated that he 
would be willing to make calls, and that’s just another way of 
saying, make consensual calls. 

Y\ 

So the idea would be -- the reason yoik would seal it 
\(ould be because, once it was known that he \as indicted, 
obviously people would know that he had a specific reason to 
cooperate with the government. So by doing it Yn camera or 
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under seal, you could then dc a consensual. 

Q Okay<''^Check with EOUSA>^what * s -- 

A That was probably just a matber of see what history 

they/have on this thing. Has anybody written to them? You 
know, has th^^etense attorney written in toN^hem? Could be 
as easy/as that kind of a thing. 



/Q And FBI, is that a reference to the field office or 

/ \ ^ 

headquarters, or can you tell? 

A Probably a reference to -- it could be either one. 

Yeah, it could be either one. But you can see basiically what 

1 ) 

we’re saying here is, what’s the issue and let’^s cover all the 
bases . 

Q Yes. Okay. 7742, it’s very brief J it /appears . 

A Looks like it says, came from, ami then, focus on 
f iris. \ 

0 Do you 

A I don’t even know if this relates to the same stuff. 
Q Okay. It could be something completely different? 

A Yeah, it could be. Yeah, I just -- I don’t know 
what that is. 

Q Okay. You can skip the next paae, but then 7744 -- 

A Okay. Contact FBI, contact U.S. 'attorney, att., 

timing of indictment, seal indictment. Then, I have the word 
Potts, which everybody probably thinks referring to Larry 
Potts, and it may, but it also may refer to Steve Potts, who 
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is the Director of the Office of Government Ethics, and I have 


frequent dealings with thatoTfioe. 

Q ^/okay. And he spells his name^the same way? 
/A Right. 


/ 



/ 


JL don't see anything else. And then -~\but I don't know 
whether- it means he has information or should be contacted or 
what . \ \ 

But anyway, then it says consensuals, FBI\, cplon. 


I 





I consensuals. Then there's a colon, it says Hale's brother, 

i 1 II 

local sheriff, present governor, and then it says ' I don't 

\ t / / 

know what that says, some other name. But tha/t would be 

people you consider having involved in consensual calls. 

Q Okay. 

And then there's the note, ijt^says Hale to NY Times 

V 

on Friday. And that means that we learned that Ha le had gone 
to The New York Times on Friday. And then it says FRC filer. 
Hale '89, McDougal, '87. 

Q FRC is short for something? 

A Yeah. I'm not -- I'm not — it's not -- you know, 

it may be something that I know 90 percent of the time, but 

now it's not ringing any bells with what ^ is. It may be 
\something that was a phrase I wasn't particularly familiar 
witTT But it says tiler", so i don't know what it is. 
q Is it possibly federal Records Center? 
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A I guess it's possible, because that becms with FRC 
but the 


I ion^Tknow why I wotrid have the word filer there. 
Q Could it be a reference to closed investigative 


/ 


files'? 

""it says -- I think^i't^says , filer, so what this 

is, I don't know if they’re required to do some \ filing with 

' / \ \ 

respect to their banking activity or with respect; to election 

contributions or, you know, it could be almost anything. It's 
clearly a question that's -- I think in the content, it s 
designed to find another source of information aboit Hale and 
McDougal. / 


Okay, all right. And 7745, again it/s possible that 


\the N top of the page has been cut off. 

A Yeah, it looks that way. Then itr says/ W, slash, I, 
withinvstatute , question mark. Andt>irsC of course -- I think 

that goes not only to the statute_of 1 i mi talM&R&r— but 

N/ 

initially there was some discussion as to whether the activity 
was legal as a matter of law, I mean, that kind of stuff, or 
illegal . 

But this says, you know, we could get — I don't know 
_ whether this is choice, it says, one, attorney proffer; two, 
no-holds-barred debriefing of D, of delta ,\ defendant is what 
means . 12 o'clock, JCK, Jack Keeney, c^ll^ Paula Casey, 

out this week. As I recall, she was at a conference for new 
U.S. attorneys or something like that. \ 
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Let me ask you this about that particular note. Can 


you tell whether this means tha'£>-<^ withdrawn . 

taking 


Carr you tell whether you were taking this note at the 

time^" indicated , meaning 12 o'clock, or whether you were taking 

/ 


/ 



these notes^iater on? 

A. No, because it could have beeri 
that/-- you know, it's probably -- I think that this means 
that I'm in the office with Keeney, it’s 12 o\ clock, and he 

/ \ l 

has now been suitably briefed; and he’s calling Paula Casey, 

/ i I 

who is out this week. Then it says, Fletcher not [in. Then it 

| ; 

says 12:14, which is somewhat precise, JCK asks for the first 
assistant, AUSA, Michael Johnson. So he’s gone down the line 
ancl I'm guessing that -- I won't bother guessing/ 


\ 


And then it says 


n 


Well, this -- 

\ > It looks like he gets through , fhpn ma’Ap he put him 

on a speakerphone at this point, because then it says David 
Hale, municipal judge, $950,000 SBA scheme, about to be 
indicted, wants immunity or misdemeanor. USAO said no to 
deal, slash, proffer scant. D attorney Coleman letter re 
proffer rejected, that's in quotes, USA, dash, says 5(k) 
possible, paren, exchange of letters. \\ 

Hale spent five hours with New York Times, paren, 


according to Times, close paren. Casey was g\ing to talk with 


Moscato, issue re Pres., slash, current governo 


\ 




Johnson 
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ecuais last call matter, equals Pres, matter, 
what that is. 


I den ' t knew 


Then it’s a double line. It says^ JCK tells Nathan info 
re Whitewater meeting, slash, 300,000. Then there’s a line, 

ooks like as or is, source 


says, Johnsoji^ives source as -- 
/s or as Hale, slash, atty to DOJ . \ 

/Q From the composition of the noteSy is\it your belief 

/ \ \ 

that, this reflects notes that were taken during the 

conversation with Mr. Johnson? \ \ 

I ' t . 

A Yeah. My guess is that I was -- that this was on a 
speakerphone and we were saying -- or that Jack was saying, 
well, what's -- you know, what's going on? And then the 
paren, exchange of letters, may be a note to myself, like, was 

there an exchange of letters, because I wouldn’t interrupt 

\ \ ■/ ( 

during the call. Or it may be one that! you know, there was 

\ \ V 

an exchange of letters, sort of h ighlight it, mean ing we want 

\/ 

to get the exchange of letters . 

Q Okay. Then towards the bottom you have the two 
parallel lines and underneath, JCK tells Nathan info. 

A Yeah, that probably means that the first call with 

Johnson terminated, and then Jack immediately picked up the 

Y\ 

phone and told Nathan the info, but I can't tell. 

Q Okay. 

"" A 1 can't tell. Bur~wfvax — had - happened here was. The 

New York Times had contacted Johnson, and they had puffed him 


u 
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with respect to ’’they already had a lot of information, they 



so many questions by this time. 

Q Yeah. 

A But I have some slight recollection that something 

came in in the nature of correspondence, which is something 
that we do, you know, a couple hundred sometimes in a month. 
And that there was a piece of correspondence concerning RTC 
andthat it either got routed from Public^Inteqrity to Fraud, 
or Fraud to Public Integrity, or somehow that wk had an 
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awareness of it. 

But, you ^Jcno ^ I wasrT^-f^Lrect ly involved in any 
decision-making as I recall, althoughN^or all I know, we sent 
a response and my initials are on it. iNoean, it was that 
kind of a thingT"'" 

Q/^^Okay. Why don't you turn toV- 

/A You know also, at the bottom, excuse me, it doesn’t 

/ \ \ 

say, Johnson gives source is Hale; it says, yohn?on guesses 


\ 


source is’ Hale, slash, attorney. \ 

Q Okay, all right, thanks for clearing thbt up. 

A Let me make that general caveat, just ijn case 

somebody reads this transcript without actually seeing these 

\ / / 

notes, I'm doing my best effort, but I don't/thihk doctors 

have much on me in the way of di f f icult-totread, handwriting . 

Q Sure. 7746. 

Okay. All right. JCX -- you kn ow, it c ould have 
been, when it says, briefed Nathan, maybe Nathan walked into 
the room at that point. Because it looks like — again, I 
can’t tell whether these were really consecutive pages or not, 
but it does say JCK, colon, one, get detailed proffer from 
attorney; two, from defendant with no promises; and then it 
says, MJ -- that’s standing for Michael Johnson here -- colon, 
would accept proffer, slash, 5(k) if substantiated , useless as 
immunized witness. ^ \ 



Okay. Could that be substantial instead of 
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substantiated? 



5 ( M^f^^bstant^^ir 7 -^yeah # because that’s a 
t, that it has to be substantial. 

Okay . 



ays JCK, colon, 

v 

calls, question mark, in vie* x of Times disclosure. 
j Then/it says Hale has given USAO only general assertion. Then 

JCK, when is indictment planned? Coleman went to New York 

/ \ \ 

Times after USA letter as, then it looks like the! word 

apparent, and I can't tell whether it's responsible or 

I || 

responsive. ’ 

Q Or just response? j j 

A Response, yeah, after USA letter, as apparent 

v \ / / 

response, right. Then it says, the column/next to it. 



Tiipsday, p.m., slash, other fraud cases "pending^. JCK, 
coldn 

Q Sense of allegations? 

A Yeah, sense of allegation against Clinton. Let me 
also reflect for the record that to the extent that you have 
made interjections, it's following long pauses where I've 
tried to contemplate what the letters are. So I appreciate 
the input. 

Q Sure. I'm not trying to inf luer^ce^you . 

I just want to make it clear. 


A RT ght, and I also 
you're not cutting me off in any way. This is \while I’m 
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sitting here scratching my head. 

So it says-r^sense ofalTecrai^on against Clinton, slash, 

n^tfrere ' « 

\ 

Johns'on thinks last fall letter covered this. In other words, 


per Paula, nothing there. And then 


an arrow; it says, 


\ 


he thinks thA^'is the same stuff 

Q /"okay. Before we go any further, does the 
competition of the notes on this page, 7146\ indicate that 
these are notes taken during a conversation , or do they 
indicate to you that they are a post-conversat'ion summary? 

A Well, I don't do post-conversation summaries 
generally. So I have no suspicion that they're 
post-conversation. I think what it is, is that. I’m sitting 
there and I am hearing Jack, probably on the /speakerphone, 
couXd even be one side, but if the speakerphone was working it 


'm just basically 


would\be on the speakerphone, and then 

keeping 'track of what’s going on. 

\/ 

Q Okay. Before we go any further, do you have any 

recollection of a call to Mr. Hubbell’s office occurring 

immediately after this call with Mr. Johnson? 

A You mean -- no, no. I mean I have a -- no. And if 

the sense of your question is, was I present during such a 

call, I would be shocked to not see it represented in my 

potes . But more importantly, there was nothing I read in my 

noTes -- the one thing about keeping the'Zssociate ' s office 


out of this. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


1317 



think of an7"-ixif ormation that would have 


been being communicated from Jack, whb\WOuld be a Deputy 

Assistant Attorney General, to Hubbell in\a matter like this; 
7 

I mean, e^ru-crne that said, don^b^ask^ about % matter or 
/something. But none of that stuff wastccurr so - 

/Q Okay. 

I don't have a specific recollection of one. I 

/ \ ’ 

wpuld be, frankly, quite surprised to learn that 



ther 


e had 


been . 
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formation has 
k you to read the 


act anything 


R?TS WATT 
DCMN MAGMER 

Q , * Okay. The next page 
been/redacted. I recognize 
inf ormation ithaft does appear 
A y Okay. First let m< 

myself . 

/ 

/ Q Sure. 

A It could have been the Independent Counsel or it 

could have been Justice management, for all I know. 

Q Understood. 

A But I've got no real understanding as tb where the 

lines were drawn. 



/ 


\ It says, recuse, question mark. And then It says, any 

\ \ •/ / 

thought to recusal. And then it says^no. And then it says, 

paren, nomination out of Senate committee. And it says, Paula 


Casey at Federal. Practice Seminar, San Antonio, Texas, 
(210)227-4392. So that’s where she was. 

Q Okay. The next page I can decipher, I think, the 
information that hasn't been redacted. And it's because other 
information has been redacted, I’m not sure that we can really 
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And then It-says, frTlDra-ekets , with a star, Casey will 
think aherutT^it. I would guess that^this was actually a 

X \ 

proposal of a specific course of action ox specific points 


^again, if these pages are 


n 


/ __ 

that had beea-xSTised . AndsirfC . 

chronological and sort of close in actual occurrence in the 

i / \ \ 

notebook to what they are here, it looks rike they got the 
telephone number for Paula Casey and then maVbe ^ack got to 
talk to her. So — 

I Q Okay. 

I 

A But it looks to me like there was something of 

i I 

substance here, I would definitely say. 

Q Yeah. And then what does appear i^/ t Casey will 
think about it, correct? 

Right, right. 

Okay. Do you have a recollection of being present 
during a conversation with Ms. Casey that day? 

A I think so. I mean I'm -- not a specific 
recollection. I know what the issue was with Paula Casey and 
with her office. And whether we were into really having made 
a determination on the -appropriateness of recusal or not I 
don't recall at this particular time. 

But one of the things that comes up ^r^quently, 
especially witTi some one - whu my note s ind lcate\ had no 
prosecutorial experience, a brand-new United States attorney, 
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still going through the nomination process or just having 
completed it, the^tlrresnoia~'thaX.j"'e have for considering when 


a recusa.Kis appropriate is one that Tnakes a lot of sense 


from,/you know, here in Washingto 


n with some e;< 


:cperience in 


terms of appe^arrTceo f conflTc^iajsue^ but which sometimes 
strikes .those in the field as not the right one. 

And the distinction is this: As somebody in the field -- 

i / \ \ 

and 7 I recall this coming up in conversations \with Paula Casey, 
ei/ther my-. own or I was aware of them or something 1 -- 

\ i 

basically, is, you know, well, if I recuse because of X's 
involvement, I must be saying there's something in the case 
bad about X. 


\ 


\ 


Our thing is, once X’s name is raised. 



recuse on an appearance standard. Because Jit you later 
conclude that there is something, you widl inevitably have 
taker's teps that in some way shape^the future ofNihe 
investigation, even if it’s deciding who to go to first or 
second and who to alert to certain things. And you would have 
gotten documents in your hands. 

If you decide not to go, you'll always have the cloud 
that there was a reason. not to go. And if you start down the 
thing, the kind of analysis we would give It is when do you 

indie 


\stop? You can't stop the day before you 
ThalT's clearly nut it. 


y 


let the person. 


So the more you roll that back, the more you find that, 


1 

2 

3 

4 

5 

6 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


1321 


ultimately/ your decision not to recuse is going to have a 
more incriminatj^g--^ugges trrofu^£o r the reason for your recusal 
than if^you just do that to start w\it 

/So that's sort of the -- you know, arid kind of explaining 
to' people noC-OTrly^ that that~~nra-}ces a lot ofXsense but that 
/it's qu>be common and that it's no re^Mection\on the U.S. 
Attorney involved or the assistants or tha, individuals whose 

names comes up. It's just through experience th\is turned out 

\ \ 

to be the best way to avoid the experience of any conflict. 

Q And I take it that because of the nature of the 
crimes that your section prosecutes, you had substantial 
experience with recusal issues prior to September of 1993? 

A Yes, yes. j I 

Q Okay. Why don't you turn to 7749 / ? And, again, 
please read aloud. 

A\ Okay. It says, conference call, McD, FEMCD, slash, 


JCK, slash, IM. It says, conference call. 

Q Okay, to the top of that -- I didn’t mean to cut you 
off, but there’s some information to the top. 

A Yeah, it says 9/20, 9, slash, 20. I can't see a 
year. That may have been cut off. And then in the right-hand 
corner looks like it says, call -- call Martin or Martins. I 
don't know what that is. But because of th^ position on the 
V 'page r r — t hou g h, — I— w o n 1 d -a u g g es t — t h a t — ma y -have keen some 
extraneous thing that I just thought about or tame up. 
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Yes, okay. 


A Then^rtr^says , 5 : 3Trr^-4^says , Irv wants leads to 
Bureau "Then it says, per DAG via irx Nathan. And Phil 
Heymar'nn was the Deputy Attorney General referred to there. 

iie^ should pursue leads. 

pape\ trail. It 


Says, let^th^nr^proceed on Haler' 

, Focus equals Madison Loan. Then it sa}> 



says/ pursue things, W, slash, 0, meaning without specific 


DOp( 


cooperation of Hale. \ 

The point — and this is just a sample of, some of the 
things. The point here was that we should do all 


that we can do that don’t involve any getting any 


a 1/e sL 


the things 
information 
ow up the 


from Hale. We should not stand by and let Hal 

\ / / 

process in any way by any negotiations or discussions with 

We should go out and, as it says her^, we should pursue 
all t^e leads that we have. And this^- it was\basically one 
of as creative as you can be. ArfythTng you can think of doing 



without the specific cooperation of Hale, do. 

Q Okay. Let them proceed. Who does them -- 
A I think that means allow the U.S. Attorney's Office 
to continue to proceed with respect to Hale. Which at this 
point proceed means, you know, he's indicted, he's going to be 
indicted, he isn't giving any inf ormation\.\ So it's more like 
don't change trial dates, don’t get calendars changed, just 


keep on going. 

Q Okay. Now, you didn’t put your own initials on the 
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page to indicate that you were present for tne conference 
call, but 

A I was, yeah. 

/ 

Q Okay. 

A And then at tB^-end it saysy call Johnson, 


,re Coleman knows department. And then i^can't say whether 
it' s/in it. I guess it does say in it. And, of, course, 
that's that emphasis that I talked about before when we wanted 


\ 


l 


n 


Coleman to absolutely know that he had an avenue other than 
the U.S. Attorney’s Office. 

Q Okay. I think there was a small bit of information 
in a second column that you didn't -- / 

A Oh, it says, what is the crime, question mark. In 

stat, question mark. So it's the first • question is, what's 

\ \ / 

the crime? Are the elements of any^F^jderal crime present 

hereX^ And the next issue was if there is a Federa l crime, is 
it within the statute of limitations? Because this was very 
old information. 

Q Okay. We can skip some of these pages. And if 
you'd go to 7763, 64 and 65. 

A Okay . 

Q These are -- these are pages that contain printed 
V^irjformation . I take it they're not notes^frpm your notebook. 
A No. These appear to be newspaper articles, 

photocopies of newspaper articles, maybe even rrtagazine 
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articles. But this -- if they were in my notebook, it's 
probable that 



•attended a meetl-no and was handed these, and 

my practice would have been just to sblgk them in the notebook 

in the pages that they related to for background. 

Q Okay^ And for the record^ this doe's — it indicates 

Xt's an/article concerning the allegations that\^Mr . Hale was 

making regarding Madison Guaranty, Mr. Clinton and Mr. Tucker? 
i ' 1 

I A Right. One of them, on the 77 63, j\idge\ expects to 

be indicted in SBA loan, this is the article. 

Q Okay. 

A Oh, I guess that's -- and it looks like ithe rest is 
just a continuation of that article, the other two pages, from 
\the Arkansas Democrat Gazette. 

Q Okay. If you go to 7766, please^/ It 's very brief. 
Okay. It says, Little Rock ^3, slash, ‘^29. I don't 
know whaj^X the first name is there ,. Then it says J1 AF , which 
stands for Joan Farrington, who is in my office. Although 
Joanne Harris -- I think it's Joan Farrington, yeah. And then 
it says GAC, which is George Alan Carver. It says -- 
Q How about Wade and Dorch? 

A Wade and Dorch, Dorch is a FBI agent, was a 
(supervisor over there. 

Oh, and the first name there before JF Is GMcD, Gerald 


McDowell, Gerald McDowell. So it's Gerald McDowell, Joan 
Farrington, George Alan Carver, Wade, which is what it looks 
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like, and Dorch. And Wade would also be FBI. 

Q Okay^ '^Does this^Tfrd-i-c^te -- well, does this have 


any sigrurf icance to you, the way i t ' s'^vritten? 

/ \ 

A Well, I -- the primary significance is I remember 
really only^pj^^ that Trfv^yed Carver\and McDowell. 

And I don’t know what the timing is. some ^oint -- and 

Joan/Farrington specializes in Independent\Counael matters. 
That’s one thing to note. And there are notes in here 

'■■■■" ->-i — i 


/ 

reflecting our input into the Independent Counsel legislation 

I / 

til at was pending during this time. 

Whether this is it or not, I don’t know, but there was a 

i l 

meeting at which we basically sat down on very short notice in 
the Public Integrity Section's conference room; and Wade and 
Dorch, I don't recall, but at least Joan Farrington, Carver, 

\ \ y / 

McDowell were, I guess, present, although even with Joanne -- 

\ \ V 

the meeting that it calls to miner is one in which we attempted 

v '\/ 

to define a scope of jurisdiction for a Special Counsel, as 
distinct from an Independent Counsel. And that’s what this 
calls to mind. 

Q Okay. Was -- was the meeting to discuss the scope, 
was that in anticipation that the matter out in Little Rock 


was going to have to be removed from the U\ S . Attorney's 



well, I don’t know. 
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Chronologically, at one point it was determined that the 

Hale case. And they sent 


Fraud SectJ^^v-^ehl^^o and do 
three attorneys, headed by a former United States Attorney, 

Jim Mackay. And there was some discussion\as to whether 

/ 


Public Inteq^irtTy^ should be invoTVed. but we don't have as many 

people Fraud, for one thing. We were.very Short staffed at 
! / \ \ 
the time, so we were very happy not to havexgone* 

/ \ V 

And as you probably know, but it's worth' saying, Jerry 
McDowell had been chief of the Fraud Section for about 12 
years up until March of 1992. So he was very familiar with -- 
Mr. Soro . he was the chief of the Public (integrity. 

BY MR. CLARK: / / 

Q You said chief of the Fraud Section/ / 

A Oh, I'm sorry. He was chief of the Public Integrity 

Section . 

\ \ 

So he had experience in Ind ependent Counsel, experience 
in Public Integrity work generally, and at the same time he 
was in charge of the section that had the greatest expertise 
in the Department with respect to criminal banking laws. And 
Allen Carver was their banking expert. So at some point 
they -- it was determined that they would actually go and do 
the Hale case. 

Now, with respect to the other part of \t, the pursuit of 


the allegations, I don't know when this -- whe*n it actually 
arose that it should go -- it wasn't required to go to an 
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Independent Counsel, obviously, because there was no 
Independent CQJu-rrSeT~ statute"! more than that, there was 


no credible allegation made against any covered person even 
had tiie act been in effect as it was written prior to this 
time or as ij^^subsequently was rewritten 

Butrin terms of discretionary mat^^ers , the Attorney 

/ 

General asked that we draft up language that would define a 

scope of jurisdiction so that she could appoint a statutory 

/ \ \ 

Special Counsel, a regulatory Special Counsel. Apd so that 

was in here someplace, but I don't have much recollection 

i i i 

other than we were all in a room, and I remember it was short 


\>e 


notice, and we sat around trying to draft it , j j 

Q Okay. That page we were just looking at appeared to 
>ear a date of September 29th. 

Yeah, that seems really soon^but, you^know -- but I 
don\^knpw. I — I'll take this as an opportunity to point 
out that this seems like a big matter now, and then there was 
some significance, but in terms of what the Public Integrity 
Section does, this would be a time when the Travelgate case 
was there, the Door murder case was there, the Packwood case 
was there. 

You saw a note in here, Rocky Flats .V\That was a case we 
Were referred by a Federal judge because gpcand jurors had gone 
orTlihe courthouse steps and made statements about the 
proceedings in the grand jury because they werev unhappy with 
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what was going on. 


So this is-'-very -- i t ' s h&idto say typical, but it is -- 
it's kind^f^^typical stuff. It's notHike your day is this 
thing^ This is one thing that happens irNa day, and then you 
go/on to the ^o^TTer^things . So7"~as^I say, I* much more issue 

priented/than the dates. 

/ 

JQ Okay. Was it -- did you agree at. tne pime with the 

decision that the Fraud Section should handlex it ,' up until 
/ \ \ 
such time as they thought that there should be\some input from 

i 

Public Integrity? 


i 


Yeah, well, I am not sure -- well, I fthiink the 


arrangement we really had was they would -- and when we say 
it\ again. I’m not really clear about the allegations by Hale 

\ \ 7 / 

and xthe allegations against Hale. But, you/ know/, I had worked 
fob Je,rry for 12 years or so, having joirned the section 
shortly "after he did. Public Integrity Section, and I knew 
that, you know, he was certainly competent to do it, and I 
also knew that it fell short of the real Public Integrity kind 
of reason for being involved and that it was, at heart, at 
this point, a case that . involved some very arcane aspects of 
banking and SBIC and SBA law. 


n 


And I also knew, I forget how this emerged, but one of 

\\ 

he relevant statutes differed from most Federal criminal 

tations. And 


statutes in that it had a iu-year statute 


v\ 

TV 

Federal c 
r of limit 




that was one with which the Fraud Section had expertise. So I 
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had no doubt that, you know, if it became appropriate for us 


to be involved r "'you~" know, Jdrry--~wguld call us in and share 
inf ormation . 

/Q Okay. Did you become aware at some Doint that the’-e 

/ \ * 

were some specific al legations concerning the^ 1984 Clinton 


/gubernatorial campaign, the fund? 


/ 


I don't know if that was -- first, of all, I'm not 


/ / \ \ 

aware of ever being aware of specific allegations of 

/ \ \ 

criminality with respect to that. And I don ’ t^, frankly, 

remember -- I mean, our initial focus had to do with the 

$300,000 and the two checks and the fact that Clinton was 

alleged to have been at these meetings. And I don't think we 

were -- I don't think it was really a focus on where the money 

Ultimately was going, et cetera. It was more -- it was sort 

ofisort of more basic than that. 

\Q \ Okay. But later on at "some point? 

— 

A I don't recall. You know, I don't recall. 

Q Okay. Let me show you a series of pages Bates 

stamped 007731 through and including 7735. And my first 
question would be whether you recognise the photocopy. 

A These appear to be pages from -- from my 1993 
government issued 8-1/2 by 11 calendar. \\ 

l \\ 

Q Okay. And there's writing that appears on a couple 


\ 


of the pages . Do you recognize the handwriting? 


r^g? 


It appears to be mine, except with respect to the 
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word redacted which appears quite frequently. I did not write 


2 8'th 




7:30, 7:45. Do 


that; and, ^s^wTththe other documents, I didn’t make any 
redactions . 

Q Okay. Turn to 7733, please, the\date of October 
You >erve something written"' 
ou see^that? 

A Yeah, it says JCK. 

•Okay. Do you know what significant^ that has, if 

A Probably was a reminder to get -- I don't think it 
wias a meeting at that time. It probably was a reminder to get 
back to Jack on something. j 

Q Okay. Were you involved in the preparation of any 
rgent reports concerning the Hale investigation? 

\ I don’t -- I can’t -- itdo^Sn’t come\to my mind 

whatNjrcpsnt report I would have been jpvn)vpri although I 

\/ 

could have been,’ early on. But, again, by now I guess you've 
heard a lot about urgent reports, but again, some sections 
generate three in a month. My section sometimes generates 
three in a day. 

Q Okay. Let me show you 002204 aqd 2205. It's an 
urgent report dated October 28th, 1993, from Mr. Keeney to 
Ms. Reno and Mr. Heymann. Did you see that document at about 



the time that it was prepared? 

A I don't recall having seen this at the time. There 
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would be another document that showed a routing slip. 

from the Fraud 


This, i^^tboks like it was 
Sect Lory ^^ormal routing on ma tters'^would not have an urgent 
report go through Public Integrity that wae originated in 
Fraud. And^tb^ThtT^extent thob~^lTes^ are designed -- you know, 
/generally by the time an urgent goes^'j^ck already knows the 
information, basically. This is sort of information that 


/ 


orrvet 


should go. to the Attorney General because something is about 
to happen or it should just generally be within her radar, and 
this is a way of communicating that. 

So there would be no particular reason, you know, why I 
would get this. I wouldn't argue if somebody /said that 
McDowell sent me an FYI copy of it or that I saw it, but there 


would be no requirement that I would see it for/it to move and 
no\expectation that I would see it. 

Okay. You didn't part icipate in the pre paration of 

it? 

A I don't recall having participated in the 
preparation of this. 

Q Okay. Between the meeting on September 20th and 
October 28th, had you been regularly receiving information 
concerning the Hale investigation, whether \through E-mails or 
emoranda or -- 


A Well, I don't know. I mean Jerry m^y have copied me 
on E-mail communications. I may have seen stuf'f. But to the 
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extent that something didn't require me to do anything, you 


know, as you ca^rtmagine f rorrT't-he other people you've talked 
to, we qet stacks and stacks of paperNflow through the 
offices, and for me, you know, I couldn ' tNrecognize a large 


number of urgerflfsthat I * ve acTus-lly signed off on, let alone 
things I- may have seen because they ' r^prepare^ by my staff. 
Yeah. 

A .So I would think that Jerry may have routinely 

copied me on E-mail stuff, but Jerry would not' be I giving me 
instructions to do something. 

I I 

Jack would. Jack does not communicate by 
ordinarily. I don’t remember ever having gott, 
from Mr. Keeney saying to do something. 


E-mail 
In an E- 


mail 


I remember, you know, phone calls. 


once the three 

/ 


f ramd\attorneys were involved, andonc&at was i^lear that 
Publ'iNz Integrity didn’t need to get involved right then, it 
really assumed very markedly a back-seat position for us. 
Because, frankly, it was quite a relief because we were having 
some really -- real difficulty solving problems at that time. 

So to the extent that Jerry was stepping in and 
supervising, taking care of that part of it, I could have seen 
it. Maybe I did. Maybe I didn't. But Into not in a position 
to second-guess Jerry McDowell, mostly because I haven't found 
any^things that I do better tnan he does in tl\e first place. 
So, you know, it’s not my job and not my inclination. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


1333 


Okay. The -- if you look back at 7733, in the column 


for Saturday^^Ocfober 30 th^^yoir^v^written some information. 

And I'd^ask you to read that allowed 

/ \ 

A Yeah, let me say, when I write sxuff on the weekend 
entries, ^t^typically is a continuation of something that came 
,up with/ respect to something on a weekday, but sJ just used 

i / \ \ 

that/as a general overflow. \ 


/ 

/ 


.Okay. Does -- before you proceed , \joes the fact 


indicat 


e that that 


that it appears in the column for Saturday 

was the day that you received the information? j 

A No, no. I'm sure that I wrote the information on 

\ / \ 

the day that I received it, but I'm just as sure ^that that was 

not on Saturday, October 30th. And I see some arrows coming 

/ / 

Out v from Friday, October 29th, where some tilings are 

\ \ 

redacted . 

^And> Jane Erickson, whose na me is here, is anJ FBI agent. 
And now this is actually reminding me. I was involved in some 
debriefing or briefing of Jane Erickson, I think with Jerry. 

I think she was the first agent to -- and I had worked with 
her in the past and know her to be a really good agent. 

Q Yes. 

A And 324-5682 is a telephone number here, and 324 is 
the exchange for the FBI. So I would guess it was a call over 
there or maybe she was just telling us her number. The point 
is, Jane was assigned to go out and gather together 
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information or review with the Bureau what they had or 



something So in~~terTns^fwhat it says here/ under 

Friday/ October 29/ it says, after thevname redacted, it says, 
re RTC referral to, paren, Irv Nathan. 

Q Okay7""ls that a re^^R-^ -- before the RTC? 

Yes, yes. 

Okay. 

Which is, you knew, just means concerning. 

Yeah . \ | 

And then there’s an arrow. Then -- it's hard to 
read it anyway, with the redactions it’s even more so, but it 

r i i 

says, particularly because I -- I assume they actually relate 

to\ this case if they were made by the IC, and/ probably have 

\ \ / / 

something to do with something totally different: if they were 

redacted by the Department. But I don% have much of a guess 

\ \ \ 

on it^ x But Jane Erickson, looks J.ike it says, 9 -- 

Q Last week? 

A Oh, 9 last week, 1 list, slash, Clinton, slash, 
Whitewater. Then it says, something Clinton -- I have a vague 
recollection what this was. The RTC had sent referrals, and 
it was finding out what was actually in them and being sure we 
knew either the number of them or the number of total 
.allegations . 


Then it says, no referral, re crim or knowledge. I think 
what that refers to is -- and that's linked by j^n arrow coming 
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from Whitewater. 

And theD-^Tterwards , dasTTT^with McDougal in October, 

'92. I/€hink what this is ref erri^g^boi is what I believe to 
be tfie case at the time, namely that therV^had been no 
referral c^ntrerning criminal activity on Clinton's part, nor 
had there been any referral indicating Knowledge on the part 
of Clinton of criminal activity. 

Q .Okay. Underneath or right above Sunda^r, October 
3Ast, there is a couple of words I think that \we didn’t -- 

I I 

A Right beneath that? 

Q Right above it. See the bracketed -j- 1 

A Oh, okay, it says McD, and then it says conference 

\ / / 

.room. So maybe we had this meeting in a conference room. I 

:Jon\t know. ^ / / / / 

No, I was speaking of r\ight^-above 31, October 31, 

therms )two bracketed lines. 

A Oh, okay. It says -- looks like the second one 
says, can’t fund something. 

Q How about one mentions can't fund? 

A Yeah, that lgoks like it is -- one mentions can't 
_ fund. And that would be referring to one, of those letters. 

1 \V 

\ And then the side of the page is cut off, but it says 
\something about subject, and then some pa tft^al letters. I 

Okay. Now, if you turn to the next p'age, 7734 , see 


41-377 97 -43 
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under November 3rd? 
A 


You have apparently circled ^30 and 1:45/ cash, AG 



Can you tell me what that refers to, \£hat entry? 
No, because -- because 


ers t 

it looks like it says 

“ »v. 




conference room, paren. This may have been -V this conference 

/ - \ \ 

room is used by the Assistant Attorney Generali I've never 

seen the Attorney General in this particular conference room. 

I 

Q 2208? 

A Right. If that's the actual number /for/ — 

Q Okay. Now, there are about 8 milli/on Assistant 

\ \ 

Attorney Generals. 

For Criminal Division. 

Okay. So that would b e Ms. Harris? 

A Right.- 

Q Or -- 

A If it was -- if she was there then. I don't recall 
that part of it so well. 

Q Okay. ^ 

A I seem to think she might not have been here then, 

ut I just don't recall. But, anyway, the; fact that it says 
1:30, 1:45, AG meeting, it may have meant that they were 
basically gathering all information because there was going to 
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be an AG meeting and somebody else was going to attend it but 


n 


needed to be ^briefed on it. 'T'g-ust don't know. 

Q Okay. Let me show you someNt^ore photocopied pages 
out /Of a composition book, 007728 and 007729. There are some 
additional Darges^ but those~~ar^~3rea4-ly the two that -- 

\ \ 

Okay. Yeah, this is a composition book. On the 

covef - it says 11, slash, 2, slash, 93. ItNappears also to be 

/ \ \ 

one of my books, and I recognize the handwriting \inside again, 

/ \ \ 

with the exception of the stuff that says redacted and not 

/ ' ' 

responsive, those kinds of things. 

Q Okay, okay, very good. On page 7729, there’s some 
information that appears. And I’d just ask if you could read 
that aloud. 

A This says, looks like it says.lL/3, AG meet with 
segtipn chiefs. The Attorney General^-has periodic meetings 
tfNse 


with section chiefs. Then it sa ys 2:30, Casev. sl ash. 
Heymann, slash, Harris. It looks like it says, probably, 
slash, Scotto, slash, Nathan, slash, Urgetson, slash, JCK, 
slash, McDowell. 

Q Okay. Do you recollect attending a meeting with 
Ms. Casey to discuss the situation with the Hale prosecution? 

A Yes . \ \ 

Q Okay. You’ve listed a number of people here. Do 

\ 


you know, either from looking at this or independently, 
whether all these people who you've listed attended that 
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meeting? 

A WelLr- 


actually have~-a current recollection of 


Casey ,^jleymann, Moscato, Nathan, JackNSeeney , McDowell — 
You’re not sure about -- ' 





myself . 

-- Harris or 

Yeah , there’s no reason to suspect they weren't 
there, given the way my notes are written. Eut in terms of my 
recollection of it -- the other people I can pretty much tell 
you what seats they were sitting in. 

Q Okay. Is -- Is the way the note’s written 
indicative of the fact that it was written contemporaneously? 
other words, at the time the meeting took /place? 

Yeah, I'm sure it was. 

Okay. Going back to your calendar, using the 
calendar, and this page, was ther ^any^ meeting that preceded 
the meeting that Ms. Casey attended at which the people from 
the Department discussed the talking points? 

A Well, the only thing I see that gives some -- it 
says AG meet with section chiefs on this composition page, 
under 11/3, and it may be that the issue came up -- I think 
the Attorney General is well-known for creating assignments 
and asking for Information at the section chiefs * meetings. 


\ 


So it may very well be that at tne meeting for the section 
chiefs she made her interest in this known. \ 
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But the fact that Casey was at this thing later 
mean, Casey doesn't just drop^Tn^rom nowhere, so I am sure it 
was scheduled in advance. The fact that it says 1:30, 1:45 , 

AG meeting, that could have even been a reference to the fact 

\ 

/ 


that there was an AG meeting at thap time, add this was 

/ 

scheduled to go right after that. 

So it was one of those things where ih says-,, you know, be 
there at 1:45, but we don’t know what time we're 'going to 


as she’s 


/ 

exactly start this meeting. It will start as soo 
done meeting with the other people. 

I I 

Q At the meeting with Ms. Casey, was ther£ one person 

1 / / 

who acted as the primary spokesperson for the Department? 

A Well, the person in charge of theyneeting was Phil 
Heymann. And his style is essentially to^ask questions and 
develop not only information but ^somepimes reach a consensus 

with 'respect to the nature of the question. 

X/ 

So if I -- I don't think I characterized it so much in -- 
I think the meeting had a purpose to it, and one of those 
purposes was, you know, not to make Ms.' Casey feel 
uncomfortable in any way. So it was not like there was a lead 
person to, you know, to juxtapose themselves to her. 


Moscato was there in a supportive rc 


and did a 


\considerable amount of talking, mostly from \the standpoint of 
the United States attorneys, because he was with the Executive 
Office of United States Attorney. So his role was sort of to 
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be her advocate and I think, tc some extent, guide her through 
the process. 

Iry'Nathan was Phil Heymann's chiXf assistant, had some 
background information on this, also happens to be quite 

fcirigappropriatequeS-taons , and so he served more 


skilled at 

to proV'icfe information than as simply a facilitator. 

/But as I recall it, the general thrust x of the meeting was 
ju^t the idea of essentially explaining to Paula Casey what 


:ilita 


the ramifications were if she decided to keep the case or 
decided to recuse from the case and how it would play. 

We said, well, what about if this happens? What about if 


that happens? And this goes back to my previous comments that 
she, as I recall it, was very much starting from a mind that 
said if I recuse because X is involved,, then I must be saying 


somethii 


f 


rung bad about X. And we basically explained that that 

\ \ . N 

was not /the case now and that recusals were cmffu£_ common m 
circumstances that came anywhere near to this, et cetera. 

So it was not to tell her to do anything. I think it was 
largely one of educating her and simply explaining what the 
situation was . 

I don't recall any differences of o^nion among the 
career people, other than Moscato, who basically served to 
echo her concerns, whatever they were. 


w 


Hqweve 


ever they developed 


or evolved, that was essentially what his function was, to 
give her a certified friend at the meeting. But it was, you 
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know, it was quite cordial. 

But I the peoprte-*at least from the Criminal 

Division^- Jack, myself and McDowell""-- we had a good -- you 

know / // we all agreed that recusal was warranted. In fact, it 

/ 

wasn ' t even 


/ 


ose issue. 

Soft's one of those things where "you go to a meeting 
thatVs going to take a long time to basically explain a 


prodess that seems second nature to you when you ’We been here, 
you know, doing this kind of work. 

Q Okay. So it’s fair to say that some people at least 

! 

from the Department were trying to get across a particular 

i \ 

view or opinion, being that — 

A Yeah. 

-- recusal really was appropriated 
Yeah. Well, it was. 

Yeah. 

You know what I mean? 

And Ms. Casey — Ms. Casey was -- I mean, did she 
speak at some length? 

A Well, intermittently. I mean, she didn't want to 

appear to be a wimp, and she didn't want to appear to be 
incriminating someone simply by recusing. So it was largely 
Vjust a matter of explaining, you know, when\these things 




happen . 

And, you know, there was some concern witlt if she recused 
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would -- you know, would the press come and say either she got 
taken off the cas£^afld— ^ tfva^--w.puld somehow hurt her reputation 
or that the President must be involVe^, et cetera. And it was 
like^/yeah, well, it’s to avoid all of those problems that, 
ordinarily, — aTTtorney says^ I ’ m out of\^this. And it’s 

ryot reflecting on anybody, because itH certifiably at an 
early/enough level that there's really no^stakes^ in terms of 
outcome . 

Q Yeah, I mean, it's a tough situatiori, a^iy way you 

come down on it. Did she mention at all the concern on her 

part for the career people in her office? 

A I don't think that that was the focup . / I think 

that -- I mean, she has a good reputation and/shj’s, you know, 

a very hard-working attorney, and she was new to a very 

\ \ / ! 

important position, and I think, you know, quite 


understandably so, she didn’t wa 


\ 

o seem like a>wimp. You 


know, she didn't want to seem like she was backing away from 
making hard decisions. 

And what we really stressed was it wasn’t the substance 
cf the decisions that was the issue. Nobody -- you know, 
nobody doubted in these kinds of situations the ability of the 

U.S. Attorney to make unbiased decisions a^nd the hard-working 

\\ 

aspect of a prosecutor. But the reality of\it is that these 
important, more important than the actual stufV. Because you 
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could come to any just result, but if the appearance is off, 
you know, you ' ve&A-l y gr otte n— -hal f way there. 

Q /Yeah . 



And, by the way, there was no significant 


disagreement e 


sed with~Tespect to how the case should 


proceed in'terms of investigation or how the case should 
proceed in terms of any of those kinds of things. It was just 
' the/issue of what's the appearance of the U.Sv Attorney 
sticking with it. \ \ 

Q Okay. Subsequent to the meeting with' 
you have any personal involvement in the matter 
assumed by Special Counsel Fiske? 

A I don’t know. It may have been at that point that 

i , wc^t 


MS|. Casey, did 
before it was 

I 


Dte up the scope 
the (inve 

I don’ t\recall having had any. In-'terms of gettihg 


this, meeting occurred where we, you know, 

\ \ . / j 

of \ the jurisdiction . In terms of directing the .investigation. 


information that may have been copied to me, you know, there 
may have been some. 

But, you know, this was -- you know, this was being 
closely monitored by not only McDowell but. also Keeney, both 
of whom I’ve worked with virtually my entire career in the 
Department of Justice and neither of whomVkas ever done 
anything that suggested to me that they’re' -riot a hundred 
perce nt q ualified, — capabl e , — de di c a te d to -rece\ye -- you know, 
to achieve the right results. 
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Mr. Clark . Okay. Thanks very much. I don't have 
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PROCEEDINGS 

Whereupon, 

DONNA O’DOWD 

was called as a witness and, having first been duly 
sworn, was examined and testified as follows: 
EXAMINATION 
BY MR. GICALE: 

Q Could you please state your name for the 
record. 

A Donna O’Dowd. 


3 


Q Your present business address? 

A Main Justice building, room 6316, 10th and 
Pennsylvania Avenue, Northwest. 

Q Which office in the Department of Justice 
is that? 

A Justice management division, departmental 
ethics office. 

Q What is the phone number there? 

A 514-8196. 

Q What is your present position there? 

4 

A Ethics program specialist. 

Q How long have you been employed in that 
position? 

A Two weeks. 

Q And prior to being employed in that 
position, where were you employed? 

A Executive Office for U.S. Attorneys. 

Q How long were you employed at the Executive 
Office for U.S. Attorneys? 

A Approximately five years, or six. 

Q Which dates? 

A November ’88 until September ’95, so 
actually seven. 

Q And what were your duties at the Executive 
Office for U.S. Attorneys? 

A I came on board as a secretary in ’88, and 
then around ’91 or ’92 I became the ethics program 
manager. 

Q So during the ’91 or ’92, you said? 

A Yes. 

Q Were you the ethics program manager in 
September of ’92? 
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5 

A Yes, I believe so. 

Q And throughout the balance of 1992 and 
1993? 

A Right. 

MR. GICALE: Off the record for a second. 

(Discussion off the record.) 

BY MR. GICALE: 

Q Just to clarify something, earlier you 
stated your name for the record. You’ve recently 
been married; correct? 

A Right. 

Q Your maiden name is? 

A Henneman. 

Q Now, you are aware of the committee’s 
document request to the Department of Justice dated 
August 25, 1995? 

A No. 

Q Are you aware of a request for documents 
from the Department of Justice with respect to 
Madison Guaranty and Whitewater? 

A 1 was aware of a request back a year or two 
ago, but not in ’95. 

6 

Q Well, pursuant to the prior request — do 
you know whose request that was? 

A I was told through the executive office to 
produce documents back, 1 guess it was a couple of 
years ago, a year or so ago. I’m not aware of any 
documents — I mean, I haven’t been asked to produce 
any documents since that time. 

Q Do you know whether that was pursuant to a 
Senate or House request? 

A 1 think it was, yes. 

Q Senate request? 

A I’m not sure. 

MR. GICALE: Off the record. 

MR. FISHMAN: Yes. 

(Discussion off the record.) 

BY MR. GICALE: 

Q Pursuant to requests from your supervisors 
at the Department of Justice, have you searched for 
records with respect to this matter? 

A Yes. 

Q And you’ve turned them over to the 
Department of Justice? 
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7 

A Yes. 

MR. FISHMAN: Off the record. 

MR. GICALE: Sure. 

(Discussion off the record.) 

BY MR. GICALE: 

Q Have you turned all records that you could 
find with respect to this matter, Madison Guaranty, 
Whitewater, that you’ve been requested to produce and 
look for? 

A Yes, I’ve produced them all. 

Q Now, did you speak to anyone other than 
counsel prior to this deposition this morning with 
respect to what you’d be testifying to? 

A No. 

Q Now, this deposition is being conducted 
pursuant to Senate Resolution 120. Resolution 
establishes a special committee administered by the 
Banking Committee to conduct an investigation 
involving Whitewater Development Corporation, Madison 
Guaranty Savings and Loan Association, Capital 
Management Services, Inc., the Arkansas Development 
Finance Authority and other related matters. 

8 

Section (l)(b)(2)(c) of Senate Resolution 
120 authorizes investigation, public hearings into 
whether the Department of Justice has improperly 
handled RTC criminal referrals relating to Madison 
Guaranty Savings and Loan Association or Whitewater 
Development Corporation. This will be the focus of 
today’s deposition. 

You were requested to testify on October 5, 

1995. Your deposition is in advance of a public 
hearing, which may occur in late October or November 
of this year. You may be required to testify at that 
time. We will ask you a series of questions. You 
will be testifying under oath. If you don’t 
understand a question, let us know and we will 
rephrase it. If you need a break, let us know. 

The stenographer will prepare a record of 
questions and answers. The deposition will be 
treated as committee confidential. That is to say 
that the substance of this is to be kept confidential 
and you are not to discuss this with anyone outside 
this room, this deposition, until commencement of the 
hearings. 
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9 

Prior to the hearings you will receive a 
letter from the committee telling you that you may 
come to the Senate to review the transcript of your 
deposition and make note of any corrections of 
transcription on an errata sheet. 

If you are called to testify at public 
hearing you will be permitted to have a copy of your 
deposition transcript four days in advance of your 
testimony. You may be represented by counsel. 

Objections to the form of the questions 
will be noted for the record. Counsel may object on 
grounds of privilege or relevance. The committee 
chairman may rule on objections where the witness 
refuses to answer a question. 

(O’Dowd Exhibit 1 identified.) 

BY MR. GICALE: 

Q Now, Ms. O’Dowd, you previously testified 
at deposition on July 20, 1995 before the Committee 
on Banking and Financial Services, U.S. House of 
Representatives, in the matter of Madison Guaranty 
Savings and Loan; is that correct? 

A Yes. 

10 

Q And it’s my understanding and I’m going to 
show you what’s marked as Exhibit Number 1 that you 
had an opportunity to review a transcript of that 
deposition? 

A Yes. 

Q You were under oath, that you had an 
opportunity to review it and that you submitted an 
errata sheet in the form of a letter dated August 16, 

1995 to Tom Clark, senior counsel and oversight 
investigations under Committee on Banking and 
Financial Services, U.S. House of Representatives; is 
that correct? 

A Yes. 

Q And I’m showing you what’s marked for 
identification as Exhibit Number 1. Is this a true 
and accurate reflection of your testimony and the 
errata sheet on that date? 

MR. FISHMAN: Well, let me show you this. 

For the record, the document you’re handing 

Mrs. O’ Dowd is 129 pages. She has had an opportunity 

to review the deposition transcript. I don’t think 

we want to take the time now for her to check through 
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11 

this 129-page transcript to make sure that it’s the 
same one, but on the representation that it is the 
one that we provided to the committee, then -- 

BY MR. GICALE: 

Q This is a transcript provided by the 
Department of Justice to the committee. Based on 
that representation, are you saying that this is a 
true and accurate representation of your testimony at 
that time? 

A Yes, it is. 

Q Now, at that deposition, you were asked a 
number of questions with respect to a number of 
contacts you had with an individual by the name of 
Jean Lewis from the RTC, and you testified to a 
sequence — a number of these conversations. Strike 
that. Not sequence, a number of these 
conversations. 

In particular, I would like to focus on one 
that you were asked about, and that is a June 8, 1993 
conversation. And I’m going to show you what’s 
marked for identification as Bates number 006636. 

This is an E-mail from Jean Lewis dated Tuesday, June 

12 

8, I believe, 1993, regarding subject, Madison 
Guaranty. 

In the first paragraph it says that "It 
seems that Madison referral number C 0004 has 
reappeared on her desk," and she’s referring in the 
prior sentence to you, Donna Henneman. And it goes 
on to say "Audrey Word was successful in locating the 
referral within the fraud section of the criminal 
division and determined that the individual assigned 
to the referral ’didn’t want to dealwith it,’ so she 
sent the referral and all pertinent information back 
to Donna Henneman for further disposition." 

Now, first of all, this individual, Audrey 
Word, is that the person you contacted, was that her 
name? 

A Yes. 

Q Secondly, did Audrey Word say that she 
found it within the fraud section and the referral — 
person assigned to the referral didn’t want to deal 
with it? 

A I don’t recall the -- I recall the 
conversation, but I don’t recall if she said that the 
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13 

person didn’t want to deal with it. 

Q Well, what do you remember about the 
conversation with Audrey Word, and how was it that 
you came to talk to Audrey Word about this? 

A I called the executive secretariat to find 
out where the recusal was. They tracked all the 
correspondence in the Attorney General, Deputy 
Attorney General’s office. When I contacted them, 
they told me that it was in the fraud section of the 
criminal division, and 1 called that office and 
Audrey Word answered the phone. And I told her -- 

Q Now, when was this? 

A I have no idea. 

Q The first person you talked to was Audrey 
Word? 

A Yes. 

Q In the fraud section? 

A Yes. She told me she would look into it 
and give me a call back. She called me back and told 
me she had located it and that I could come get a 
copy of it, and that’s all I remember. 

Q Now, the fraud section is located in a 

14 

different building than your own, correct, Department 
of Justice? 

A I think part of the fraud section is in the 
main Justice. 

Q Well, when you went to get this from her, 
was this in the same building, do you recall? 

A I’m not sure if I got a copy from 
executive — I didn’t do it personally. I assume I 
sent the secretary to do it. Either we got a copy 
from the executive secretariat, which is located in 
the building, or may have sent her directly to Audrey 
Word’s office. I’m not sure whether she was located 
in the building or not. 

Q Okay. So do you know where Audrey Word 
obtained this from or whose files she obtained it 
from? 

A No. From that division. She found it in 
her office. I don’t know where she got it from or 
who. 

Q And when we’re talking about the document 
that she found, I’m going to show you what’s marked 
for identification as Bates number 0070399, is this 
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the memorandum you’re talking about? And this is a 
memorandum ~ or is this one of the documents that 
you saw? 

MR. IVEY: Would you describe it? 

MR. GICALE: I’m about to. 

BY MR. GICALE: 

Q This is a memorandum from John Keeney to 
Douglas Frazier dated March 19, 1993. It’s 
regarding — it says subject, recusal by U.S. 

Attorney office, district of Arkansas on Resolution 
Trust Corporation referral. Is this the document you 
received or one of the documents you received from 
Audrey Word that day? 

A It’s one of the documents. This was the 
cover sheet, and then it had — attached it had — 1 
believe it was an internal memo from one of the 
attorneys in the division on this subject. 

Q I’m going to show you what’s marked for 
identification as Bates number 007041. Is this the 
internal document? And this is a memorandum from 
Mark J. MacDougall, M-a-c-D-o-u-g-a-1-1, to Gerald 
McDowell. It’s dated February 23, 1993 regarding the 
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Resolution Trust Corporation, criminal referral 
number C 0004 dated August 31, 1992. James B. 
M-c-D-o-u-g-a-1, Susan McDougal and Lisa Anspaugh, 
A-n-s-p-a-u-g-h. 

Was that the attachment to this memo that 
she gave you? 

A Yes. 

Q Were there any other documents attached 
that you recall? 

A I think the package was thicker than this, 
but I don’t ~ the only thing I ever read was the top 
sheet. I never read anything else that was 
attached. I think it was all -- in the documents 
that we turned over, they were all clipped together. 

1 don’t know if you have that. 

Q Well, I’m going to show you what’s marked 
for identification as Bates number 007049, a letter 
dated January 27, 1993, addressed to you, Donna 
Henneman, regarding RTC referral C 0004 from Charles 
Banks. 

Was that letter attached to it, do you 


recall? 
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A I don’t recall. 

Q And then I’m going to show you what’s 
marked for identification as Bates number 006671, 
which is a memorandum dated February 9, 1993 from 
Anthony Moscato through Douglas Frazier to Stuart 
Gerson regarding the subject recusal by the United 
States Attorney’s Office for the eastern district of 
Arkansas on a Resolution Trust Corporation referral. 

Was that memo attached, do you recall? 

A I don’t recall. 

Q In any event, you do recall the first two 
documents that you identified as being in the package 
of documents? 

A Yes, I do. 

Q And somebody returned them to your office; 
you did not receive them yourself from Audrey Word? 

A No, not personally. 

O And what did you do with them when you 
received them? 

A I called Jean Lewis and told her that I had 
found the package and advised her what this cover 
memo had said, that the criminal division found no 
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identifiable basis for the recusal of the U.S. 

Attorney. 

0 You basically read this word for word to 
her over the phone? 

A Basically, yes. 

Q And then what happened? Did there come a 
point - she obviously said something — did she say 
something to you about that and as a result of that 
did you talk to Douglas Frazier about this? 

A 1 believe that’s what happened. I told her 
that I would have to check further because I don’t 
know if it had went back to the U.S. Attorney’s 
Office. This didn’t really give me a decision, so I 
believe 1 talked to either Debra Westbrook or Doug 
Frazier to find out what the final decision was on 
the matter. And then I think this was sent to Doug. 

I remember talking to Doug — or Debra talking to 
Doug and saying that he hadn’t seen this, so we sent 
him a copy of this. 

0 Where did you send it to? 

A I believe he was back in the department at 
that time. Could have been in the U.S. Attorney’s 
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Office in Florida. I’m not sure; I don’t remember. 

MR. IVEY: You guys are saying "this,” back 
and forth. Which exhibit are you talking about? 

BY MR. GICALE: 

Q I’m sorry. You’re talking about Bates 
number 007039 and 002041? 

MR. FISHMAN: 7041. 

BY MR. GICALE: 

Q I’m sorry, I’m reading upside down. 7041. 

These are the two documents you sent back to Doug 
Frazier; is that correct? 

A Along with whatever else was attached. 

Q Did you have a discussion with him about 
it? 

A I didn’t. 1 believe Debra Westbrook did. 

I just remember doing a little short note on the top 
saying per our conversation, attached are the 
documents, and sending it back to Doug for Debra. 

Q And what is the next thing you remember 
happening with respect to this, the document that you 
sent to Doug Frazier, or the documents? 

A After it was sent back to Doug? 
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Q Yes. 

A I wasn’t involved in it any longer. I 
believe -- it was sent — well, I know it was sent 
back to the U.S. Attorney’s Office for a decision on 
whether they were going to prosecute or decline the 
case, and I ended up getting a letter from the U.S. 

Attorney where they had declined the case that she 
had sent to Jean Lewis because that’s what we were 
trying to do in the first place. 

Q What were you trying to do in the first 
place? 

A Find out where the case was being declined 
or prosecuted by the U.S. Attorney’s Office. 

Q So the next time you remember any contact 
with this was when you had a phone call or phone 
calls from Jean Lewis with respect to the declination 
of this? 

A Well, I talked to - we sent this — Debra 
sent this back up to Doug, and it was sent back to 
the U.S. Attorney’s Office for a decision. I don’t 
know by whom or how it got there. I talked to and 
Debra also talked to the U.S. Attorney, Paula Casey, 
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and asked her if she had received it and if she could 
take a look at it and please send the letter to Jean 
Lewis letting her know whether it was being declined 
or whether it was going to be prosecuted, because 
Jean Lewis had been calling our office, wanting to 
know what they were going to do with it. 

Paula said she would review it and send a 
letter to Jean. I’m sure I had conversations with 
Jean in between this. I don’t remember all of them. 

Paula reviewed it, sent the letter to Jean, cc’d our 
office and Jean got the letter that she had been 
wanting. 

Q Now, your prior testimony at the deposition 
which has been marked Exhibit Number 1 and the Jean 
Lewis E-mail messages indicate that her first 
contacts with you appear to be sometime in May of 
1993. 

MR. FISHMAN: I think we should make clear 
for the record that when you say E-mail messages from 
Jean Lewis, those are, as I understand it, internal 
RTC E-mails that were not sent to Ms. Henneman 

contemporaneously at all. I’m trying to make the 
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distinction so the record is clear on that. 

MR. GICALE: I understand. 

BY MR. GICALE: 

Q That’s correct, but it’s my understanding 
that you have reviewed — at some point in time, you 
have reviewed her E-mail messages, is that correct, 
somebody gave those to you to review? 

A Yes. 

Q I’m going to show you what’s marked for 
identification as Bates number MC 0819. It’s an 
E-mail message from Jean Lewis to Richard lorio dated 
Wednesday, May 19, 1993 wherein Jean Lewis said she 
had "contacted Ms. Henneman for background 
information on what I was looking for." That’s in 
the third paragraph of this E-mail message, third 
line of that paragraph. 

Do you see that? 

A Yes. 

Q Would that be the first time she called you 
on this matter? 

A Yes. 

Q Now, do you remember talking to Doug 
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Frazier about this referral prior to Jean Lewis 
calling you on this matter? 

A No, I didn’t talk to him prior to this. 

Q Now, you do recall receiving the initial 
referral in October of 1992; is that correct? 

A Yes. 

Q And you assisted in preparing the paperwork 
on that referral that ultimately — the sensitive 
report that ultimately went up to the Attorney 
General; is that correct? 

A Yes. 

Q And some other people listed on that 
sensitive report? 

A Yes. 

Q But between the time that you received that 
initial referral in October of 1992 -- and by the 
way, that was at the time that Mr. McWhorter was the 
director of the OUSA; is that correct? 

A Correct. 

Q Between the time you received that referral 
in May of 1993, did you talk to Mr. Frazier at all 
about the status -- strike that. 
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Subsequent to receiving the referrals in 
October 1992, there was a letter that came in which 
you earlier identified as Bates number 007049 and 
007050, letter dated January 27, 1993. It was a 
letter from Mr. Banks regarding recusal; correct? 

A Correct. 

Q And as a result of that letter, a 
memorandum was prepared by Mr. Moscato, Bates number 
006671, which was sent on to Mr. Frazier; is that 
correct? 

A I didn’t prepare this memorandum, but it 
was prepared based on this letter. 

Q Based on this letter -- and it was sent up 
through Mr. Frazier to Mr. Gerson; is that correct? 

A Correct. 

Q Now, between the time that that was sent up 
to Mr. Frazier and the time that you received the 
phone call from Jean Lewis in May of 1993, did you 
discuss with Mr. Frazier or anyone else the status of 
this request for recusal? 

A No, I had nothing to do with the recusal. 

I was not involved in it in any way. 
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Q Who in your office would have been involved 
in that aspect of it? 

A Robert Marcovici. 

Q So it would have been up to Robert 
Marcovici to track the status of this recusal matter; 
correct? 

A Yes. 

Q Now, does he also work for Debra Westbrook? 

A Debra is no longer with the executive 
office. He will still with the executive office, but 
Debra is with the Marshal Service. 

Q But at that time did he work for Debra as 
well? 

A Yes, at that time he did. 

Q Now, did you or anyone in your office have 
contacts with Webster Hubbell regarding criminal 
referral C 0004? 

A I did not. 

Q Do you know anyone in your office who did? 

A I don’t know of anyone that did. 

Q Are you aware of any discussions between 
Paula Casey and Webster Hubbell relating to criminal 
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referral C 0004? 

A No, I’m not aware of any. 

Q Are you aware of any discussions between 
Webster Hubbell and the White House regarding 
criminal referral C 0004? 

A No. 

Q Did you or anyone in your office have any 
contacts with any present or former employee of the 
White House relating to criminal referral C 0004? 

A No. 

Q Now, there came a point in time in October 
of 1993 when you received summaries of a second set 
of referrals; is that correct? 

A I don’t believe that was -- what was the 
date, October — what did you say? 

Q September or October of 1993. 

A Oh, okay, yes. I thought you said ’92, I’m 
sorry. I believe that’s it. I’m not sure. 1 don’t 
remember the dates. I remember receiving the 
summaries. 

Q You had some conversations with Jean Lewis 
with respect to whether or not you should receive 
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copies of referrals; is that correct? 

A Yes. 

Q And it’s my understanding you’ve testified 
that, and her E-mails indicate that initially she 
asked you whether or not you wanted copies of the 
referrals; you indicated that you did. Then you 
later talked to Debra Westbrook and told her that 
summaries of those would be fine? 

A Correct. 

Q You didn’t need the entire referral? 

A Correct. 

Q So that you ultimately received copies of 
this second set of referrals? 

A Yes. 

Q Did you or anyone in your office have any 
contacts with any present or former employee of the 
White House relating to the second set of criminal 
referrals? 

A No. 

Q What did you do with that second set of 
criminal referrals, or at least the summaries of 
those referrals, once you received them? 
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A Put them with all the other documents that 
I had accumulated during the course of talking with 
Jean and filed them. 

Q Did you also send copies to Paula Casey or 
did you discuss them with Paula Casey? 

A I discussed them with Paula, but 1 was 
under the assumption that she was receiving the 
investigative report from Jean Lewis so she didn’t 
need copies of the summaries. 1 had advised Paula 
that they were being sent. 

Q Do you have any personal knowledge of 
contacts between any member of the department and the 
White House regarding criminal referral C 0004? 

A No. 

Q Or the second set of referrals? 

A No. 

Q Do you have any knowledge of any improper 
handling within the Department of Justice of any 
criminal referral relating to Madison Guaranty 
Savings and Loan? 

A No. 

Q Do you have any knowledge of information 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 _ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


1360 


29 

relating to RTC criminal referrals being shared with 
individuals other than employees of the Department of 
Justice, the FBI or the RTC? 

A No. 

Q Do you have any other relevant information? 

A No. 

MR. FISHMAN: Well, let me object to the 
form of that question. What Ms. Henneman might or 
might not deem relevant is not necessarily consistent 
with what the committee might or might not deem 
relevant. 

MR. GICALE: I’ll withdraw that, strike the 
question. 

1 have nothing further. 

MR. IVEY: Short break? 

(Recess.) 

EXAMINATION 

BY MR. IVEY: 

Q Good morning. I’m Glenn Ivey. I’m with 
the minority staff. Almost said majority out of 
force of habit. Times have changed. 

I want to ask you a few questions. We’ll 
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go back through the deposition a little bit. I’ll 
try not to duplicate questions that you’ve been asked 
previously, but there will be some overlap so that I 
can flesh out answers that you’ve given previously. 

Okay? 

A Okay. 

Q I just want to start off, first of all, 
this is Exhibit 6584 and 6585. It’s a chronology 
typewritten starting with October 7, 1992. 

Did you prepare that? 

A Yes, I did. 

Q When did you prepare it, roughly? 

A Probably the end of ’93. It was in regard 
to the requests that I received to turn over all the 
documents and to make a chronology. Late ’93, early 
’94. 

Q What was the goal of the chronology? What 
were you trying to do when you put it together? 

A Just document all of our conversations that 
we’ve had with individuals concerning the referral. 

Q I wanted to ask you a couple of questions 
about the referral, or the chronology that you put 
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together there. 

Let me show you this packet of 
information. I’m afraid the first page doesn’t have 
a Bates stamp number. The page that comes after it, 
it looks like 6694. It’s kind of cut off. And you 
can see that the second page is a letter from Richard 
Iorio of the RTC to Charles Banks dated September 1, 

1992. The page in front of that looks to be a fax 
cover sheet from the U.S. Attorney’s office. Matt 
Dodson to Donna Henneman, 10-6-92. Let me hand that 
to you. 

Is that something that you received? 

A Yes. 

O Now, did that generate this entry here, the 
urgent report that’s listed on your chronology dated 
10-7-92? 

A Yes, it did. 

Q Do you know why the U.S. Attorney’s Office 
sent this fax to you on October 6, 1992? 

A They wanted us to prepare an urgent report 
for the Attorney General. 

Q And you’ve testified what an urgent report 
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is, 1 believe, in your previous deposition? 

A Yes. 

0 Is there any particular reason the fax 
wasn’t included? Did you feel it was included 
substantively under the 10-7-92 listing on the 
chronology? 

A Yes. 

Q Let me ask you about this exhibit. This is 
a memorandum which you were questioned about 
earlier. It’s from Mark MacDougall to Gerald 
McDowell, dated February 23, 1993 regarding the 
criminal referral C 0004. 1 have different Bates 
stamp numbers than earlier. This is 6678 through 
6682. 

Do you recognize that at all? 

A Yes. 

Q When did you see that first? 

A It was attached to the memo that Audrey 
Word sent down to me that she had found left in the 
criminal division. I never read this memo. I just 
remember a memo being attached from an attorney in 
the office. 
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MR. G1CALE: Just for record purposes, the 
memo you’re talking about is the earlier Bates number 
007039; is that correct? 

THE WITNESS: Correct. 

BY MR. IVEY: 

Q And this memorandum, the MacDougall 
memorandum, is that subsumed in one of your entries 
on your chronology as well? 

A 1 don’t believe it is, because that is 
not — we put together a chronology of only what our 
office — the conversations our office had and the 
documents our office prepared. That was prepared by 
the criminal division so we would not have included 
that in our chronology. 

Q Okay. Now, on your chronology, you’ve got 
under the 3-19-93 entry but in a separate paragraph 
-- I’ll read it. It says "Spoke with Jean Lewis, 
senior criminal investigator, RTC, on several 
occasions (between May 1993 and September 1992) 
concerning referrals to USAO, stated she sent a 
referral to USAO and has not received its decision as 
to whether she would prosecute or decline. Wanted 
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decision. Advised was in DAG’s office for 
decision." 

DAG’s, Deputy Attorney General? 

A Correct. 

Q I take it from this entry you started 
receiving telephone calls from Jean Lewis in May of 
1993? 

A Yes. 

Q About how many times did she call you? 

A According to her E-mails, because I think 
she documented just about all the calls, it was 
probably about 10 times. 

Q About 10 times? 

A Right. 

Q Is that somewhat unusual that you get calls 
from investigators of that sort? 

A Yes, it is. 

Q Have you ever gotten calls from other 
investigators? 

A No. 

Q Why did she call you? 

A 1 think she — she was calling other 
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1 components in the department trying to track this 

2 down, and it happened - the phone call happened to 

3 filter its way down to our office because she was 

4 talking about sending documents to the U.S. 

5 Attorney’s Office, so somebody decided to transfer it 

6 to the executive office and made its way to the legal 

7 counsel’s office and I happened to answer the phone. 

8 Q Do you know if she called the U.S. 

9 Attorney’s Office before she called you? 

10 A I don’t recall if she did or not. 

1 1 Q Would you have told her to call the U.S. 

12 Attorney’s Office and check there first? 

13 A Well, she said she had sent it to the U.S. 

14 Attorney’s Office and hadn’t received a response, so 

15 1 wouldn’t have told her to call there. 

16 Q Now, when she first called, what was it she 

1 7 asked you to do? 

1^ A To find out whether the referral was going 

19 to be acted upon or whether it was going to be 

20 declined. 

21 Q Now, I think you testified a moment ago 

22 that there was a man, Robert Marcovici? 


1 A Yes. 

2 Q Did you say that he had responsibility for 

3 the referral? 

4 A No, he handled the recusal, not the 

5 referral, which came after. 

6 Q So the recusal and the referral were 

7 treated as separate entities or how - 

8 A Well, the referral came in as an urgent 

9 report, so we prepared the report. And after we 

10 prepare it, our office is done with \t It’s just 

1 1 sort of an informational memo to the Attorney General 

12 and Deputy Attorney General. 

12 After that is when the U.S. Attorney’s 

14 Office sent in a request to recuse theirselves from 

15 the investigation. That was assigned to Robert. No 

16 one was really assigned to the referral. It was just 

17 prepare an urgent report and file it. That’s how we 

18 handle all urgent reports. 

19 Q Okay. So with respect to the urgent 

20 report, then, technically the referral was not in 

21 your possession, you just got information from the 

22 U.S. Attorney’s Office saying that they had the 
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referral? 

A They sent a copy of the referral, so I did 
have the referral in my hand. Normally we ask them 
to summarize what they’re sending, but instead of 
summarizing they sent the entire referral, so I did 
have a copy of the referral, but that wasn’t being 
sent to us for any action except to prepare the 
urgent report. 

Q I guess what I’m trying to figure out is 
technically who had possession of the referral at 
that point? 

A I did. 

MR. GICALE: At what point in time? 

MR. FISHMAN: Object to form. Let me ask 
you to clarify. When you say possession, do you mean 
responsibility for dealing with it or the physical 
document? 

MR. IVEY: Responsibility for dealing with 
it. I guess copies could be made endlessly. 

MR. GICALE: If she knows. 

MR. FISHMAN: Right. 

THE WITNESS: I had the responsibility for 
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preparing the urgent report. And then it goes up to 
the director’s office and we just get our copy back 
once it’s signed and it gets filed. That’s all the 
responsibility I had, was to prepare the urgent 
report. 

BY MR. IVEY: 

Q Let me clarify. If there’s something you 
don’t know, obviously I’m not asking you to make 
things up, just to clarify Lou’s point, and if 
there’s a point where you speculate about something, 
tell us that in advance, just "I’m not sure, but 
et cetera, et cetera," and that’s fine too. 

A Okay. 

Q And after you sent the urgent report to the 
Attorney General, Deputy Attorney General and an 
Associate Attorney General, that’s all for your 
office; is that right? 

A Our office doesn’t actually send it. We 
just prepare it and it would go up to the director’s 
office, who would sign off on it, and that office 
would take care of getting it distributed to all the 
people on the list. 
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Q Now, with respect to the recusal issue, 
that came to your office via a letter to you from 
Mr. Banks on January — the letter is dated January 
27 but you received it on February 1? 

A Correct. 

MR. FISHMAN: Off the record for one 

second. 

(Discussion off the record.) 

BY MR. IVEY: 

Q Let me show you this letter. I’ve got Bates 
stamp 6686 and 6687. You’ve got it there? 

A Yes. 

Q So this is the letter we’re talking about 
that brought the recusal issue to your office? 

A Yes. 

Q And what did you do with this after you 
received it? 

A I gave it to Debra Westbrook. 

Q Do you know what she did with it? 

A Gave it to Robert Marcovici to handle. 

Q Do you know what happened to it after that? 

A I assume — the memo was prepared that went 

40 

to the Attorney General on the recusal. 

MR. GICALE: Now you're referring to -- 

MR. IVEY: This is the Moscato memo. 

MR. GICALE: Bates 006671. 

BY MR. IVEY: 

Q Dated February 9, 1993. 

A Correct. Robert prepared this memorandum 
and it went to the Attorney General. 

Q So he drafted that for Mr. Moscato’s 
signature? 

A Correct. 

Q And it went to the Attorney General through 
Doug Frazier? 

A Right. 

Q In the Deputy Attorney General’s Office? 

A Yes. 

Q And do you know what happened with the 
recusal issue after it got — after this memo went 
out from Mr. Moscato? 

A No. 

Q And that’s not something you tried to track 
down for Ms. Lewis? 
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A That’s what 1 was trying to track down, 
whether — what happened with the referral, which 
turned into where the -- that the recusal was in the 
criminal division for a decision. 

Q When did you pick the trail back up again 
on the recusal issue? 

A When Jean Lewis called and was asking 
where — what was the decision of the U.S. Attorney’s 
Office is when I tried to locate it. I knew that a 
recusal had been done, I had read the letter. I 
didn’t handle recusals at the time, they were handled 
by the attorneys in the office, so it was given to 
Robert, so I remember it coming in and I know that 
there was a recusal prepared, so I knew that it was 
somewhere upstairs when Jean Lewis called, and I 
remember doing the urgent report. That’s when I 
started calling in and trying to track it down for 
her. 

Q What efforts did you go through to track 
this down for Ms. Lewis? 

A I made many, many phone calls to the Deputy 
Attorney General’s Office, I called criminal 
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division, I called the executive secretariat, I 
talked with Doug Frazier, who was the U.S. Attorney 
in Florida, Debra Westbrook. I went through a lot to 
try to track it down. 

Q Is it typically your responsibility to 
track these types of issues down? 

A No, it wasn’t. I just happened to answer 
the phone and told her I would help her. I didn’t 
think it was going to turn into, you know, such a 
task. 

Q Or depositions and all that. 

A You’re right, correct, yeah. 

Q Did there come a point when you thought 
maybe you’d done enough for her and you should tell 
her to just wait for a decision? 

A The thought crossed my mind, but I didn’t 
do it. 

Q Now, let’s see, your entry here under 
chronology says "10-93, spoke with Jean Lewis, RTC 
advised matter was sent back" — I’ve only got one so 
we’ll have to share. 

A 1 know what it says. 
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Q You told her that this had been sent back 
to the U.S. Attorney’s Office for decision? 

A Correct. 

Q What was her reaction to that, if you can 
recall? 

A 1 don’t know if there was a reaction. I 
just told her that it was being sent back and that 
she should be getting a response shortly. 

Q Did she ever express any frustration? 

A Yes. 

Q What did she say? 

A She was concerned that it was — that no 
one was handling it and that it was just being 
brushed under the carpet, so to speak. 

Q Did she ask you why things might have been 
delayed? 

A She asked me if it was normal for it to 
take a long time to make a decision, and I explained 
to her that it was during a change of administration, 
there wasn’t that many people upstairs in the 
Attorney General or Deputy Attorney General’s Office 
and that it wasn’t unusual for things to take a while 
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under those circumstances. 

Q What was her reaction to that? 

A I don’t recall if she had a reaction. I 
don’t know. 

Q Now, was this about the same time where she 
asked — the conversation about sending copies of the 
1993 referrals came up? 

A The additional referrals? 

Q Right. 

A Yes, that’s when she advised me that she 
was sending more and was afraid they were going to 
receive the same treatment as the earlier referral. 

Q Now, by "earlier treatment," what did she 
mean? What did you understand her to mean? 

A That it wasn’t being given any attention 
from -- no one would make a decision. 

Q Now, at this point were there people in the 
Attorney General’s offices and Deputy Attorney 
General’s offices? Had it sort of staffed up by 
then? 

A I don’t know. 1 don’t know when all the 
new people started coming in. 
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Q And when she said that — she expressed her 
concern about it receiving the same treatment, what 
was your reaction? 

A I told her that she could send us copies of 
the referrals that she was sending to the U.S. 

Attorney’s Office and if she had any problems, to 
give me a call and we would contact the new U.S. 

Attorney, Paula Casey. 

Q Do you know if she ever — had she 
contacted Paula Casey or Paula Casey’s office at that 
point? 

A Jean Lewis? 

Q Yes. 

A I don’t know if she talked with the office. 

Q Do you know if the first referral that she 
had sent had been declined by this point, October 
1993? 

A I think that’s when it had just been sent 
back to Paula Casey and she needed time to review it 
and prepare a letter. It was around the same time 
that Paula would be — yeah, the letter — on 10-27, 

Jean Lewis received a letter from the U.S. Attorney 
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Paula Casey saying that they were declining 
prosecution, so it was around -- it was within the 
same month. 

Q And what was the point of sending the nine 
referrals to you? I mean — 

A Why did I ask for them? 

Q Yeah. What was the logic of that? 

A She was concerned so we were trying to ease 
her mind and to get this over with, so I told her if 
it would make her feel better she could send them to 
me and if she had any problems, I would contact the 
U.S. Attorney. 

Q But your office didn’t have any role in 
making — 

A No. We don’t normally — we would never 
normally receive referrals. We were just trying to 
help Jean Lewis. 

Q And you wouldn’t take referrals normally 
because your office doesn’t have any responsibility 
for determining prosecuting merit of referrals? 

A Correct. 

Q Did she stop calling after that point? 
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A Yes. She called me one other time after 

that. 

Q What was — 

A My name was in the newspapers and she had 
saw my name in the newspaper and she apparently said 
that I was the ethics program manager for the 
department and she thought I lost my job and she 
called to apologize for causing me any trouble. 

Q Did you lose your job? 

A No, nothing that — no. I don’t know. I 
guess it was a misprint or something. 

Q What paper was it in, do you recall? 

A It was in The Wall Street Journal, 

Washington Post. 

Q Let me ask you a question. This is 
document 6675, dated June 8, 1993, from Debra 
Westbrook to Douglas Frazier and it’s got a lot of 
handwriting all over it. Do you recognize any of the 
handwriting? 

A Yes, I recognize all of it. 

Q Okay. Well, let’s do this by quadrants, 
then. In the lower left comer, the handwriting sort 
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of written at an angle, whose handwriting is that? 

A That’s mine. 

Q What does it say? 

A M Per Doug, 6-23, sent back to district for 
decision. Crim. suggested declination." 

Q What is that referring to? 

A My conversation with Doug Frazier. 

Q What were you talking about? What was the 
conversation about? 

A Trying to find out where the document was 
located, and he said that it was sent back to the 
U.S. Attorney’s Office for a decision. 

Q Do you recall if he said when it was sent 
back? 

A No, I don’t recall. 

Q Is there a process for sending referral, 
recusal issues back to U.S. Attorney’s Offices? 

A In the past our office would — or the 
executive office would notify the U.S. Attorney’s 
Office of the decision that the Deputy Attorney 
General’s Office made and whether they should be 
recused or should not. I don’t know if it was 
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handled -- if they did it by phone or they may have 
faxed a copy of the decision memo or -- 1 don’t think 
they would have prepared another letter, but they 
were notified. 

Q So that was in the past? 

A In the past, yes. 

Q Do you know if that was done in this case? 

A I don’t know. 

Q Who would have done it in this case? 

A Well, if a decision was made, it would have 
come back, it should have come back to our office and 
then we would have notified the U.S. Attorney’s 
Office. That’s how it normally worked. 

Q So normally — let me back up. The recusal 
issue is determined in the Deputy Attorney General’s 
Office; is that right? 

A Correct. 

Q And he sometimes - the Deputy Attorney 
General’s Office sometimes consults with the criminal 
division for substantive purposes? 

A Correct. 

Q But eventually it all comes back to the 
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Deputy Attorney General’s Office for that final 
determination with respect to recusal? 

A Correct. 

Q And if 1 understand what you just said a 
moment ago, it would then come back to the 
executive -- the EOUSA to notify the U.S. Attorney’s 
Office typically? 

A Right, correct. 

Q But you’re not sure if that happened in 
this case? 

A Correct. 

Q And you had — it sounds like Doug Frazier 
was about the last person left in the Deputy Attorney 
General’s Office? 

A He was one of the last — 

Q The sole survivors? 

A Yeah, there weren’t many. 

Q And he’s someone that you knew and worked 
with? 

A Yes, he used to be part of the executive 
office. 

Q But there was no contact between you two 


1371 


51 

1 about this determination up until this notation on 

2 this letter? 

3 A Correct. 

4 Q And by "this letter," I’m referring to 

5 Exhibit 6675, the June 8 memo. I’m sorry, from Debra 

6 Westbrook to Douglas Frazier. 

7 A Correct. 

8 MR. FISHMAN: For the record, the notation 

9 is June 23, I think she testified to. 

10 MR. IVEY: Right. In fact, it’s written on 

11 here, June 23. 

12 THE WITNESS: Can I say something? 

13 BY MR. IVEY: 

14 Q Certainly. 

15 A 1 had a couple of conversations with Doug 

16 around that time, so I may have had one before that, 

17 but it was all in reference to tracking down the 

1 8 referral. 

19 Q Do you recall anything about those 

20 conversations? 

21 A 1 recall at least two. I talked to him and 

22 asked him if he knew where it was and he said that it 
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1 had been -- at first I think he said he wasn’t sure 

2 and that’s when I called the executive secretariat 

3 and tracked it down that way. And then he said that 

4 it was sent back for a decision, it was sent back to 

5 the U.S. Attorney’s Office for a decision from 

6 criminal. 

7 Q So that would have been roughly during the 

8 time you were getting — sort of in the middle of the 

9 time you were getting the phone calls from Jean 

10 Lewis? 

11 A Right around 6-23, I would say. I don’t 

12 think the phone calls were that far apart. 

13 Q Do you know if there’s any other mechanism 

14 within the department for notifying the U.S. 

15 Attorney’s Offices that a decision has been made 

16 about recusal by the Deputy Attorney General’s 

17 Office? 

18 A No. They have always been notified through 

19 the executive office that I’m aware of. 

20 MR. GICALE: Off the record. 

21 (Discussion off the record.) 

22 BY MR. IVEY: 
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Q You mentioned news reports where your name 
popped up. Do you recall about the time when those 
articles were appearing in the paper? 

A I have no idea when that happened. 

Q Do you recall any conversation within your 
office based on stories that were appearing in the 
newspaper relevant to the recusal? 

A I mean, people in the office talked about 
me making — my name making the newspaper and stuff. 

I mean, Debra’s name was also in a lot of the 
articles, but we didn’t have any substantive 
conversations about it, no. 

Q Did there ever come a time where you 
asked — other than the conversations you just talked 
about, what had happened with the recusal, if it had 
been sent down to the U.S. Attorney’s Office or not? 

MR. GICALE: Objection as to form. Asked 

who? 

THE WITNESS: That’s what I was going to 
say. Asked who? 

BY MR. IVEY: 

Q Doug Frazier. 
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A Did I ask Doug Frazier about the referral? 

Q If the recusal -- if the U.S. Attorney’s 
Office had been notified about the recusal. 

A No, I did not. 

Q You talked with Paula Casey on several 
occasions, I guess? 

A Yes. 

Q And that would have been — were they all 
roughly about the same time? 

A Yes. 

Q And about what time was that? 

A October of ’93. 

0 Did this issue ever come up with her about 
when the recusal had been sent back or referral had 
been sent back to the U.S. Attorney’s Office? Did 
she ever ask about that? 

A She had received the referral — or was 
advised that it was on its way back. 

MR. GICALE: Just so the record reflects 
this, the witness is referring, to refresh her 
recollection, to Bates numbered document 006584, 
which is the chronology that she prepared. Is that 
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correct? 

THE WITNESS: Correct. 

MR. GICALE: You’re using this to refresh 
your recollection, I assume? 

THE WITNESS: Yes. 

MR. IVEY: She already said yes to that. 

THE WITNESS: Paula was advised that it had 
been sent back to her office, and we told her of the 
problems that we had had with Jean Lewis. She said 
that she would personally review the referral when 
she received it and notify Jean of her decision. 

BY MR. IVEY: 

Q Did you ever talk to Richard Pence at all? 

A No. 

Q Did Jean Lewis relay the request for the 
letter of declination, or I guess acceptance of the 
recusal -- 

MR. FISHMAN: Referral. 

BY MR. IVEY: 

Q I’m sorry, referral yes, I’m sorry. Did 
she relay that request through you to Paula Casey? 

A She didn’t relay the request through me. 
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We requested it of Paula. I don’t know if she called 
Paula and asked her separate from our request, but I 
mean, that was the request from the beginning when I 
first started having conversations with Jean, so we 
were just trying to finally get this thing wrapped 
up. 

Q Was your call to Paula Casey or your 
conversation with Paula Casey about that prompted by 
the calls from Jean Lewis? 

A Yes. 

Q Now, with respect to letters of declination 
or — well, let me phrase it this way. Can you 
recall situations where you received telephone calls 
from investigators or investigative agencies 
requesting some sort of action by a U.S. Attorney’s 
Office? 

A No. 

Q Did Paula Casey ever discuss with you 
problems that her office was having with respect to 
receiving documents from Jean Lewis’s office? 

A She discussed some problems that the office 
had experienced with the RTC in the past under the 
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previous U.S. Attorney, but not with Jean Lewis in 
particular. 

Q What did she say about that, do you recall? 

A That there was some tension between U.S. 
Attorney’s Office and the RTC, that in the past the 
RTC had refused to turn over certain documents to the 
office in connection with cases. There was just a 
general dislike between the two offices. 

Q That predated Paula Casey? 

A Correct. 

Q Did you ever get an understanding of what 
the source of that dislike was? 

A No. 

Q Do you think it had any role in the actions 
that were taken by that office with respect to the 
RTC in Kansas City? 

MR. GICALE: I object to the form of the 
question. I mean, are you asking about the - the 
decisionmaking of the office itself? 1 mean, she’s 
not in that office. I don’t know how she can testify 
to that. 

MR. IVEY: Well, if she doesn’t know, she 
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can say she doesn’t know. 

THE WITNESS: I don’t know how that started 
or if that’s what you’re asking or if it had any role 
in not getting Jean Lewis an answer as quickly as she 
wanted. 

MR. IVEY: Off the record. 

(Discussion off the record.) 

BY MR. IVEY: 

Q I never finished asking you about the 
writing on this page, 6675 is the exhibit number. 

MR. FISHMAN: Since there are multiple 
copies it’s the June 8 memorandum to Douglas Frazier 
from Debra Westbrook. 

BY MR. IVEY: 

Q Whose handwriting is this that starts "Doug 
— please”? 

A "Brief me on background.” Dave Margolis. 

Q David Margolis. What was his role in all 
of this? 

A I don’t know. 

Q And this down in the comer? 

A 1 don’t know what that — who wrote that? 
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Oh, it says received, 6-9-93. I assume that that’s a 
secretary. 

Q So in lieu of using a stamp? 

A Yes, they wrote it in hand. 

Q Wrote that notation in the comer? 

A Yeah. 

Q Did Paula Casey discuss recusal matters 
with you in those phone calls? 

A No, she discussed them with Debra 
Westbrook. 

Q What did she discuss with you? 

A We just discussed the fact that Jean had 
been calling our office and wanted an answer, could 
she please get one to her. 

Q That was the substance of the three phone 
calls? 

A There was two or three. 

Q And the first call would have been — 

A The first call, we were asking her to get 
the letter of declination or acceptance to her, and 
then I think I called her back and told her that Jean 
Lewis was sending more referrals to her and that 
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could she please keep an eye out for them. 

Q And again, that was a phone call prompted 
by - 

A Just my — I mean, I did it on my own 
initiative. 

MR. IVEY: I’m done. 

EXAMINATION 
BY MR. GICALE: 

Q Just a few questions. You stated that it 
was unusual to receive phone calls like this from 
someone, an RTC investigator, for instance. Now, 
what are - what is the function of the Executive 
Office for U.S. Attorneys? What is their purpose? 

A To service the U.S. Attorney’s Offices. 

Q And from time to time, are you aware of the 
fact that there are disputes and perhaps inquiries 
from various investigative agencies, FBI, DEA, 

Customs, that these agencies may have with respect to 
either resources or cases with the various U.S. 

Attorney’s Offices across the country? Have you been 
made aware of those from time to time? 

A Of disputes between them? 
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Q Or concerns raised by those agencies with 
respect to resources. 

A No, 1 have not. 

Q Well, are you aware that they’re handled 
within the office? 

A Within the executive office? 

Q Right. 

A I don’t know that they are. I mean, we 
normally service just the U.S. Attorney’s Offices. I 
would assume that disputes between the U.S. 

Attorney’s Offices and investigative agencies would 
be handled by the two offices. They may be handled 
by someone — another section within the executive 
office, but in legal counsel’s office we didn’t get 
involved normally in things like that. 

Q Not your section? 

A No. 

Q Now, you now know that a memo sent to Doug 
Frazier by Keeney, and that’s the memo that you 
received from Audrey Word and it’s the Bates number 
007039 dated March 19, 1993, based on your 

conversations with Doug Frazier, never got to Doug 
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Frazier until you showed it to him — or I’m sorry. 

Deb Westbrook gave it to him sometime in late May or 
June 1993; correct? 

A Correct. 

Q Jean Lewis expressed her concern for the 
way this referral was being handled; correct? 

A Correct. 

Q And Doug Frazier - it’s your understanding 
that Doug Frazier indicated he never saw this until 
it was brought to his attention again in late May or 
June 1993? 

A Correct. 

Q Now, Jean Lewis was concerned about the way 
it was handled. You now — you now know that this 
was not handled in a typical fashion; isn’t that 
correct? 

A Well, Doug had went back to the U.S. 

Attorney’s Office in Florida, so he wasn’t there to 
have seen it. 

Q Well, when did he go back to the U.S. 

Attorney’s Office in Florida? 

A 1 don’t know. 1 don’t know the time 
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frame. 1 know that when I called him, one of the 
conversations I had, 1 called the U.S. Attorney’s 
Office in Florida. 

Q But the point is, something was sent to him 
in March of 1993 and was not acted upon until late 
May or June 1993; correct? 

A Well, he told me he had never seen it. I 
didn’t know if someone else in the Deputy’s Office 
was handling it or not, if it had been turned over to 
someone else, so I didn’t know. 

Q But you later learned and you testified 
today that something was finally sent out to the U.S. 
Attorney’s Office sometime in June 1993? 

A Yes. 

Q And you earlier referenced Bates number 
006675, which is a memo from Debra Westbrook to Doug 
Frazier dated June 8, 1993 regarding this recusal 
issue, so she had gathered this — you had gathered 
this information together, given it to her, and 
pursuant to this memo, she had turned it over to Doug 
Frazier? 

A Correct. 
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Q And some decision was made subsequent to 
that resulting in some kind of memo or conversation 
with the district about what they could do with this 
case; correct? 

A Correct. 

Q So you now know by virtue of your 
discussions with all these people and the documents 
you’ve seen that nothing occurred with respect to 
this between March and June? 

A Correct. 

Q No action was taken with respect to the 
district? 

A Correct. 

Q Otherwise you wouldn’t have had to be 
looking for this paper; correct? 

A Correct. 

Q And that in fact was Jean Lewis’s concern, 
that nothing was being done; correct? 

A Correct. 

Q And so you started taking some steps to put 
this thing back on track; correct? 

A Correct. 
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Q So her concerns were legitimate at that 
point in time; correct? 

MR. FISHMAN: Objection to what her 
concerns were and whether — 

MR. G1CALE: Okay. Let me rephrase that. 

Strike that question. 

BY MR. GICALE: 

Q Her concern was it wasn’t being acted upon; 
correct? 

A Correct. 

Q And what you later learned was that it was 
not acted upon, correct, until June? 

A Correct. 

Q Despite the fact that someone had sent a 
memo in March 1993; correct? 

A But I didn’t know at the time this memo was 
sent that it was sent in March. 

Q I understand, but you now know that? 

A Yes, correct. 

Q So a period of time, March — balance of 
March, April, May, until June, nothing in fact was 
done until this was sent out in June; correct? 

66 

MR. FISHMAN: Again, object to the form. I 
believe she testified she started doing something in 
May, so -- 

BY MR. GICALE: 

Q I’m sorry, May, but no decision was made, 
was sent out to the district until June 1993; 
correct? 

A Correct. 

Q Or recommendation to the district? 

A Correct. 

Q And again, it was her phone call that 
prompted you to start looking for documents with 
respect to this matter; correct? 

A Correct. 

Q And it was as a result of this phone call 
and it was as a result of you obtaining these 
documents that ultimately the paperwork was sent to 
Mr. Frazier and Mr. Margolis’s office to make a 
decision; correct? 

A Correct. 

Q And you ultimately learned that the matter 
was declined in October of 1993; correct? 
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1 A Correct. 

2 Q Which is almost a year after the initial 

3 referral was received in this matter; correct? 

4 A Correct. 

5 Q And you recall the original referral? 

6 A Correct. 

7 Q Why is it that you recall that original 

8 referral in October of 1992? 

9 A Because I prepared the urgent report. 

10 Q Was there anything unusual about it? 

11 A It mentioned the President. 

12 Q This was an unusual referral? 

13 MR. FISHMAN: Just for the record, it 

14 wasn’t the President at the time. 

15 THE WITNESS: It was Clinton. 

16 BY MR. GICALE: 

17 Q Bill Clinton and his wife as witnesses in 

18 this matter? 

19 A Correct. 

20 Q It was an unusual referral and an unusual 

21 sensitive report; correct? 

22 A All of the urgent reports are unusual or 

68 

1 they wouldn’t come in. 

2 Q It was one you recall because of the 

3 parties involved? 

4 A Correct. But I mean, I recall lots of the 

5 ones that I’ve prepared. 

6 Q And would you say it’s typical in your 

7 experience to have to have a report like this, this 

8 sensitive in nature, this recusal request with 

9 respect to this kind of a case, a very sensitive 

10 case? Is it your typical experience that it would 

1 1 go, for instance, to the Deputy Attorney General’s 

12 Office and not be seen for three or four months? 

13 A 1 was not involved in any of the recusals, 

14 so I wasn’t aware of the time frames that it took. I 

15 mean, I knew sometimes they sent it to criminal for 

16 their opinion and it takes a while. 1 mean, I 

17 didn’t - at the time I didn’t think it was unusual. 

18 Q Well, do you ordinarily track these things 

19 for people? 

20 A No. 

21 Q So you don’t know what an unusual time is? 

12 A Right, correct. That’s what I’m trying to 
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say. 

Q Now, just to clarify something, the job of 
the Executive Office for U.S. Attorneys is not to 
determine who is responsible for taking some 
substantive action in a case in the Department of 
Justice, is it? 

A Correct, they’re not involved in that at 
all. 

Q So reports you prepared in October of 1992, 
for instance, with respect to the referral were 
solely for informational purposes? 

A Correct. 

Q And in fact, the memo that was ultimately 
prepared on the recusal issue was for action to be 
taken in some other division of Justice? 

A The memo, the recusal memo? 

Q Right. 

A Was prepared for a decision from the Deputy 
Attorney General on whether the U.S. Attorney 
General’s Office should recuse itself or not. 

Q Now, the initial sensitive report that you 
received in October 1992, you said that a copy of the 

70 

referral came in with it? 

MR. IVEY: You mean urgent report? 

BY MR. G1CALE: 

Q The urgent report. It came in with it. 

When it was sent up through the director and 
eventually on to the Attorney General, was a copy of 
the criminal referral attached? 

A Yes, I assume it was attached. The memo 
said "Attached is a copy of a referral." I assume 
that it was attached when it went up. I didn’t 
personally deliver it. 

Q When you were attempting to locate this 
document -- 

MR. FISHMAN: That’s not the document she 
was talking about. 

BY MR. GICALE: 

Q I’m sorry. When you were attempting to 
locate the documents that Jean Lewis was describing 
and you ultimately went to Audrey Word and you found 
these -- at least these two documents that you’ve 
identified today and perhaps others that were 
attached to it, did you go to Mr. Keeney’s office to 
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attempt to locate it as well? 

A Did I call or did 1 go there? 

Q Either/or. 

A I think he was head of the fraud section, 
and I called that office because that’s where I was 
told it was located. 

Q Well, Mr. McDowell was head of the fraud 
section; correct? 

A I don’t know who — 

Q And Mr. Keeney was acting head of the 
criminal division; correct? 

A Okay. I’m not sure. If you’re telling me 
that’s what it was, then I was wrong. I called the 
fraud section. I didn’t call Mr. Keeney’s office. 

Q Okay. Well, and that is my question, did 
you ever go to Mr. - call or go to Mr. Keeney’s 
office -- 

MR. IVEY: Just so I understand it, by 
"Keeney’s office," you mean as Assistant Attorney 
General or his personal office? What do you mean? 

BY MR. G1CALE: 

Q As acting Assistant Attorney General in the 

72 

criminal division. 

A No, I did not go to his office. 

Q Well, the memo that you obtained from 
Audrey Word, one of the memos you obtained, again, 

Bates number 007039, was a memorandum from John 
Keeney to Douglas Frazier? 

A Correct. 

Q Now, you obtained this from the fraud 
section? 

A Obtained it from Audrey Word. I don’t 
remember if she was — I was told it was in the fraud 
section. 

MR. GICALE: Off the record. 

(Discussion off the record.) 

BY MR. GICALE: 

Q So then just to straighten this out, you 
obtained this from the fraud section, Audrey Word, 
and we’ve now determined that she’s in the fraud 
section? 

A Correct. 

Q Now, when you found out from Doug Frazier 
that a memo was sent out to the district or something 
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was sent out to the district on this case, and that 
would have been in June of 1993, there is this note 
that you identified earlier on Bates number ~ 
document with the Bates number labeled 006675, "Per 
Doug, sent back to district for decision." 

Did he tell you whether or not it was sent 
back by virtue of some kind of memorandum that was 
sent out, a document, or was it a phone call or did 
he tell you how they were notified? 

A Not that I can recall, no. 

Q Did he ever tell you whether a document of 
some sort was sent out under David Margolis’s 
signature? 

A No. 

Q Were you ever told to look for a document 
sent from — under David Margolis’s signature to the 
district? 

A No. 

Q Did you ever talk to the district about 
whether or not they received a document from 
criminal - from David Margolis’s office or Doug 
Frazier’s office with respect to the decisionmaking 


on this? 

A No. 

Q Are you aware of the fact that a memo was 
sent to the district? 

A No. I don’t know how — I was told by Doug 
that it was sent back to the district, but I wasn’t 
aware of how it was sent back. 

Q And again, once — after that point in 
time, the next time you heard about this matter was 
sometime in September of 1993? 

A I talked to -- yes. When I talked to Paula 
Casey. I’m sorry, I had conversations with Jean 
Lewis, I’m sure, in the meantime. 

Q But once you told her that it was sent back 
to the district, sometime in June ’93, the next time 
you had conversations with them was sometime around 
September 1993? 

A I don’t recall the dates. I don’t know — 

I don’t dispute Jean Lewis’s E-mail, if that’s what 
she has. 

MR. GICALE: I have nothing further. 

EXAMINATION 
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BY MR. IVEY: 

Q I have some follow-up questions. 

You were asked some questions about 
disputes between U.S. Attorney’s Offices and 
investigative agencies when you said that those 
aren’t handled by the EOUSA’s office; is that 
correct? 

A It wasn’t handled by legal counsel’s 
office, my office. 

Q And typically the office — your office 
would not handle disputes that involved any type of 
prosecuted merit issues; would that be correct? 

MR. G1CALE: Objection as to form. Which 
office are you talking about when you say her 
office? 

BY MR. IVEY: 

Q Office of Legal Counsel. 

A We would not normally get involved in those 
things. 

Q What about the whole executive office? 

A I don’t know if they ~ what the other 
sections do. 
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Q Now, you were also asked some questions 
about Jean Lewis’s phone calls. Did you know that 
Jean Lewis started calling U.S. Attorney’s Office in 
Arkansas as early as October 1992? 

A No. 

Q Do you know how many phone calls she made 
to that office? 

A No. 

Q Now, with respect to Mr. Frazier, you 
testified that the memo was sent from your office to 
Mr. Frazier, I think in March 1993? 

A No. 

Q No? 

A We sent it to Doug in June — 

MR. G1CALE: Which memo are we talking 

about? 

BY MR. IVEY: 

Q 3-19-93 memo from Doug Frazier to John 
Keeney re: recusal? 

A That was done by the criminal division. 

Q So this time lapse you were questioned 
about March — questioned about between March 19 and 
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June 23 was the period in which this memo was in 
Mr. Frazier’s office, apparently. Is that your 
understanding? 

A Well, I believe Mr. Frazier was the U.S. 

Attorney in Florida at the time, so I don’t know 
whose office it was in. 

Q Well, that was going to be my question. 

There was some turnover, 1 take it, in the Deputy 
Attorney General’s office? 

A Yes. 

Q And that would have been because of 
changing the Administration? 

A Correct. 

Q And Mr. Frazier was not -- your 
understanding, at least, was not in Washington during 
that entire period? 

A Not that I can recall. I don’t know the 
exact dates that he left and came back. 

Q Did you get any sense when you spoke to 
Mr. Frazier after you sent the information the second 
time that there was any attempt to bury the referrals 
at all or dodge the recusal issue? 


Q Did you get any sense that there was 
anything untoward going on? 

A No. 

MR. IVEY: Just a moment, please. 

(Pause.) 

(Recess.) 

MR. IVEY: Just for the record, then, 
thanks for coming. I appreciate your time. 

THE WITNESS: You’re welcome. 

EXAMINATION 

BY MR. GICALE: 

Q One quick question. With respect to 
when — just to clarify something, do you know with 
certainty when Doug Frazier left his position in the 
Deputy Attorney General’s Office and when he went to 
Florida to assume his position there? 

A No, I don’t. He was in EOUSA on active 
detail. He was an executive attorney in the Deputy’s 
office, he was the U.S. Attorney in Nevada for a 
period of time, so I have no idea when he was coming 
and going. He did a lot of things. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


1385 


79 

Q So you cannot say with certainty whether or 
not he was in the office at the time the 3-19-93 memo 
was sent up to him? 

A Correct. 

MR. GICALE: I have nothing further. 

MR. IVEY: Have a good lunch. 

(Whereupon, at 12:11 p.m., the deposition 
was concluded.) 


DONNA O’DOWD 
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CERTIFICATE OF NOTARY PUBLIC & REPORTER 


80 


I , CARMEN BUNCH 


the officer 


before whom the foregoing deposition was taken, do hereby 
certify that the witness whose testimony appears in the 
foregoing deposition was duly sworn; that the testimony of 
said witness was taken in shorthand and thereafter reduced 
to typewriting by me or under my direction; that said 
deposition is a true record of the testimony given by said 
witness; that I am neither counsel for, related to, nor 
employed by any of the parties to the action in which this 
deposition was taken; and, further, that I am not a 
relative or employee of any attorney or counsel employed by 
the parties hereto, nor financially or otherwise interested 
in the outcome of this action. 



Notary Public in and for the 
District of Columbia 


My Commission Expires MARCH 14, 1998 
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U.S. Department of Justice 

Office of the Deputy Attorney General 


Waihmg ton. D.C. 205 30 


October 11, 1995 


Mr. Robert Giuffra, Chief Counsel 

Mr. Lance Cole, Democratic Deputy Special Counsel 

Committee on Banking, Housing, and Urban Affairs 

United States Senate 

Washington, D.C. 20510-6075 

Dear Messrs. Giuffra and Cole: 

Pursuant to your request, enclosed is the deposition 
transcript for Donna Henneman dated July 20, 1995. Ms. Henneman 
was deposed by the House Committee on Banking and Financial 
Services as part of that Committee's investigation into Madison 
Guaranty Savings and Loan and related matters. 

Also enclosed is the errata sheet executed by Ms. Henneman 
on August 16, 1995, in which she notes errors in the 
transcription of her testimony. Those changes, as you know, are 
now incorporated into the record. 

If you have any questions, do not hesitate to contact me. 


Sincerely, 



Deputy Attorney General 


cc : Stephen Kubiatowski 


1388 


U.S. Department of Justice 
Office of the Deputy Attorney General 




The fallowing errata are noted in the transcript 
depositron Apf July 20, 1995: 

1. P. 5, \inV 1: strike the words "three to" in betw^n 
" Approximately" and "three". 

2. P. 12, lrne\2: strike "6," and replace wi 

3. P. 14, line\<4/ insert "she" between "i t," and "tol d*- 

insert "it" after "that" and before "had". 

4. P. 16, line 8: strike the word "or" and replace with 
also insert a comma after "name". 

5. P. 19, line 7: strike "Secretary" and replace with 
"Secretariat " . 

6. P. 21, line 21: strike "Secretary" and replace with 
" Secretariat " . 

7. P. 231, line 22: insert "we" after "Doug," and 

8. P. ?-7,S~ i^ie IQ: strike "THE" and replace with 

9. P. 31, line 11:. strike "from" and replace with "for" > 

10. P. 56 line 8: strike the lower case "a" and replace 

capital 'ViC" in "associate" so that it reads "Associate". 

11. P. 5f7, line 2: strike "Secretary" and replace with 



" sent" . 


ith a 



12. P. 65, line 7: strike the word "be". 
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Lhu ,r ”cLf Let— Contact" and before 
word "copies" and replace with 


" the 



21. P. 91 

with °may\ha^e", also replace the word "use" with "u£ed" 
strike the\wo\d Tno". 

22. P. 105, X<Lnk 23 : replace "Secretary" wrt^i^Secretariab^. 

23. P. 107, linV/1: replace "Secretary" wi'th "Secretariat" . 



Donna Henneman 
Ethics Program Manager 
Executive Office for 
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The deposition in the above matter was held in Room 714, 


'Neill House Office Building, commencing \at 1:30 p.m. 
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WHEREUPON, 

DONNA HENNfc 

a witness in the above-entitled matter, v^s called as a 
witness, and having f y sworn or\af firmed to tell 

ttys truth, /the whole truth, and nothlhg^but th^ truth, was 
xamined^ and did testify as follows: 

Clark. Good afternoon, Ms. Hennematy. M'fr name is Tom 
Clafk. I’m Senior Counsel to the Committee on\Banking and 
Financial Services. I appreciate your being here t^oday. Also 
present today is Minority professional staff member, Angie 
Garcia. 

As you know, the committee is investigating the failure 
nd \resolution of Madison Guaranty Savings an4 Loan 
Association and related matters, includina/the executive 
brant^\handling of Madison Guarant^^Most of nty^questions 

will be\r«lated to that area. 

I will have some questions for you, almost definitely I'm 
going to show you some documents. After I'm finished, 

Ms. Garcia may have some questions for you. When she's 
finished, counsel for the Department of Justice may ask 
uestions. Then there may be some additional questions after 
that . 

This deposition is not governed by the/ Federal Rules of 


Civil Procedure, but objections may be made for the record. 
If an objection is made, the question will either, be 
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withdrawn, recast * 1 1 nu,ct rL^ n stand in the discretion of the 
questioners'll f there is an instruction not to answer a 
question, and that instruction is followed. Majority staff in 
consultation wl t h^Mlno rity , -wl_ll_de t ermi ne the deposition 

i^ to proceed or if a recess must be "bailed to\obtain the 
Chairman's instructions, if any. In a spirit of\ cooperation 
^the Committee hopes to avoid reaching that point A 

Any time you feel the need, we can take a\br^k. If you 
r t understand my question. Just say that you\ dc 
r^derstand and I will try to reword it so that we 
at any point it occurs to you that something/ yo 
seller wasn't exactly the way you remember it/ you can stop 
I would like to clarify something I Said /earlier . At 
inclusion of this, you will also havp^an opportunity to 
transcript and you can mal^e^ny changes.' 

Tlfo /witness. Okay. 

Mr. Clark. Okay. So take as much time as you need. 

EXAMINATION BY MR. CLARK: 

Q What's your current Job title? 

A Ethics program manager. 
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Appro xlrnat oly - thr eg^o three-and-a-half years. 

month when you started, if you can. 
I've been in the Executive Office since November 
beliejya-r- — 1 star tech-doing ethics program 
a ^ly '92, '92, '92, I don ' t rfetiiember exactly . 




your job title before that? 


And was that when you began with the Department in 
member of '88 or had you worked elsewhere in /th €f Department 
\of \Justice? 

A I worked elsewhere. For immigrati 

Okay. 

approximately how many ypaifs did you work] with 
Immigration? 

A Two. 


Q 

title? 

A 


And was there a particular office, did it have a 


Yeah. The Baltimore field office. 
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Q Okay 

Just yetf have to verbalize 
report^ Is clear as to how you 
r A Okay 

Q ySovaQ people go diagonally 
WHat Is your understanding of your 


that the 




ob function 

f as ethics program manager? 

A I provide ethics advice 

ices and the Executive Office f 
tivities, employment, gifts, conflicts of int^ 

Q Okay. 

So you would be familiar with things such/ a he Hatch 


Yes. 

And do you provide that 



e attorneys 


onprofessionals or one or tne other? 

A Both. 

Q Do you have a law degree? 

A No. 

Q Now, when you say that you provide ethics advice to 

“(attorneys, is that — can you tell me genially speaking how 
ou accomplish that? 

A How I accomplish that? I don * t^ nd^rstand . 

Q Okay. Fair enough. 

Are you actually receiving inquiries and gluing 


^ou 
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substantive advicefti, ar« y ou^grocedurally just communicating 
other peopj^s advice to attorneys? 

Both. If I know the answer, I give them the 
's ^ja-eoiupl lea Led—igsue I'll taisfc with someone 


times when you're involved i.n actually 
lyzing substantive ethics issues that involve lawyers? 

A Yes. 

Q And have you had any sort of training within the 
partment to help you perform that job? 

A I’ve been to several ethics conferences /and training 

^rai^iars, yeah. 

Run by the Department? 

Or the Office of Government^Ethics . 

Q ^ Now just to be clear, the Office of Government 
Ethics is an entity outside the Department of Justice? 

A Yes. It’s — it runs the ethics program for the 
entire executive branch. 

Q And in that capacity for a time you were working 
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at the Executive Off ice I wor ked with her. 

Npw^ as I understand itr^ere were other attorneys 
Legal Counsel for the Executive Office? 


within 



talking the period frorfo^ ! through *94? 



consult and work with those other\ attorneys as 


lawyers as 


A Yes. 

Q Was Ms. Westbrook in charge 

\fai; as you knew? 

A Yes. 

• Now, there came a time in about v 

you Vecteived or — withdrawn. 

re came a time in approxiri 


of 1992 when 


1992 when a 


Tfterfe came a time in approximately -Oc tuber - 
gentleman named Mac Dodson faxed you a large document 
concerning the Resolution Trust Corporation referral? 

A Yes. 

Q Do you recall that? 

n A Yes. 

\ Q Can you tell me what you recolle&t^of the 

cir cumstances under which y ou first became/awXre that you 
would be receiving that? 

A I don't — I don't recall if he called\or if it just 
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came over the fax^ jn ac hlno ; — bu£^I remember receiving the 
document preparing an urgent report. 

Okay. 

You don’t jceeairl h a v i ng^~sp.Qk e n with Mr . \ Dodson before he 
syent you ^bffe fax? 

I don’t recall. 

Q Would it be usual for people to fa'* thiVigs to you as 
opposed to, say, one of the attorneys in the o^fiqe? 

A Would it be usual for them to? Yes. 

Q Other than a telephone conversation, (howl might 
[. Dodson have known your name in particular? 

A Because I prepared the urgent reports f,br the office 
!yid\the field — a lot of the people in the /riel^ knew to send 
it\td\me. I was the contact. 

\Q \ And do you know how that— was communicated? To the 
people rn the U.S. Attorney’s Offices? 

A I believe it was in the orientation manual with my 
name as the contact. 

Q When you were referring to the orientation manual, 
could you be a little more specific about what that is? 

A The Executive Office has an orientation manual that 
\they give out to all the U.S. Attorney's Offices which 
ha^ g A lly the sfirHnns within Executive Office 

and what each section does and within our sectron it -- we 
ha/idl c> thp urg ent or sensitive case reports and t hey all — 
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after it gives a br l^f dear ^j^ t ion of what it is and what we 
gave^ point of contact anaK^as the point of 

yo^u-d o - r cc al -L-rgcelving this '"large fax? 





ty Attorney 


nd what did you do when you got\it? 
repared an urgent report, 
nd who was that prepared for? 
t was for the Attorney General, the 
^neral and the Associate Attorney General. 

Q Was there somebody within the Executi/ve ^Office that 
\ha^ to see it before it went out to those individuals? 

A Yes. 

Who was that? 

\A \ Deborah Westbrook normal^y^feviewed it^nd then it 
would ^o^up to the Director of the executive uiticTe for 
signature. 

Q And at that time, who was that? 

A. Larry McWhorter. 

Q Okay. 

Now, you say it was normal that Ms. Westbrook would 
review the urgent reports? 

Jb, Yes. 

Q To your understanding, was that just 'the ones that- 

you prepared or was it all of the urgent reports\^that anybody 
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might have prepared jwi thin th e office? 

them that anyone prepared . 

3 there any standard practice to indicate that 
pyjflwftd fh^rn? 

would put your initial^qn the fellow sheet, the 
file copy. 

ay • 

understood it, before you couid t^ke it to 
d. McWhorter, you had to check for that? 

A That was normal procedure. I mean there was times 
si e wasn't there that we would take them, you kLovj, without . 
y her signature, but, yes, she normally reviewed/ th^m 
Q Okay . 

Mow, this first urgent report that was prepared, do you 
recall \f there was any separate dopuifient other than the large 
fax thkt/you looked at in order tb flyur^ out what you had to 
include in the urgent report? 

A I think there may have been a cover letter attaching 


to it the referral. 

Q Okay. But you're not sure? 
n A I’m not positive. 

\ Q Okay. \\ 

Do you have any recollection of havir yg a\conversation 
with Mr. McWhorter about the fact that this mauter had been 
de layed in the U.S. Attorney’s Office in Arkansa^ for some 
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time? 

asn't Larry McWhorte^>\it was Wayne Rich, 
recollecting a conversation with Mr. Rich 
very first— urgent— escort , is that\- 

me why it sat in the U.S. Attorney's so 
told him I didn't know and I believe \ie contacted 

didn't ask you to do that?\ 

Q Do you remember any subsequent conversation with 

A. Rich where he discussed the substance of any cpnversation 
\he\may have had with anyone out in Little Rock^ 

A No. 

Now, do you recall consulting w^t/h Mr. / Rich, 

Ms. \es\brook, or anybody else abou£^tfie text of 'the urgent 
report 'that you prepared? 

A There — there's one line in there that I -- I don't 
recall who asked me to put it in there, but I know I didn't 
put it in there about the U.S. Attorney's Office believing 
that there was — the issue should be looked into further, 
Isomething to that effect. I — when they\ftould come in we 
pould normally just look at it and put att^eped is a copy 6, a 
let ter lust basically what the document wa ^' ai*id I probably did 
that myself, but I don't know where that line c\me from. 

Q 1 mean, do you have a firm recollectioii that 
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somebody else Inst ructed you to put that in there? 

A Np-r^i don't have a f irnTr^collection, but I know I 

wouldn^fc^ have just put it in there without being instructed. 

You workedLsiJJth_these urgent reports on a fairly 

* f " 

frequent b^erls; is that correct? 

A // Yes . 

/Q How many — what would be the maxihuim number that 
you / might put out in a week, your office? In 1992i? 

A There was weeks you may have two or three. There 
wajs weeks that go by you would have none. It’s haird to say. 

Q Okay. 

I’m asking if you can give me an estimate/of /the most you 
^ye^ put out in a week. 

Five. 

sO \ In 1992, I take it there only one li^gent report 
that motioned Bill Clinton? Wit hdrawn ; — Withdrawn. 

In 1992, there was only one investigative matter about 
which urgent reports were prepared that mentioned Bill 
Clinton; is that correct? 

Mr. Fishman. Go off the record for a second. 

[Discussion off the record.] 

BY MR. CLARK: 

Q Ms. Henneman, the urgent report^ ha^ you prepared 
based on Mr. Dodson’s documents, it was somethr^g that stood* 
out in your mind; is that fair to say? 
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A 
Q 

Apd the reason It stood out In yourNnind was because it 
idep ed Bill CJJjit on ■ a s -a— person who migh^ be somehow 
i 

raiion of that 

urgent report, when was the next time that you \can remember 
being involved in anything having to do with thpt same subject 
itter? I I 

A Well, another urgent report, an updated/ report came 
in *nd I didn't prepare it, but I remember Stephanie Johnson 
prepared it, told me that had come in and/ 
pul I\ the previous report and attach 



advi/sed her to 


and send it, up again. 

Q\X And Ms. Johnson was a secretary! is that correct? 

A Yes. 

Q The second report, do you recall whether there was 
any event that caused the second report to be prepared? 

A I don't — I don't know. I wasn't involved with 
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Q Now, at^jxar -time JjiOctober of 1992, to your 

understanding there was no formal r^qqest being made that the 
U * S . Attorney's Office in Arkansas be refused in connection 
witjr this matter^ 

A ^Wo. Not when I did the urgent report 

Now, do you recall if there came\a tinie subsequently 
I whei}/ there was a request from the U.S. Attorney ’ s\ Of f ice? 

A Yes. 

To be recused? 

Yes. 

And do you recall approximately when jtha 
No, I don't. 

And what's your recollection of yojtfr f^rst knowledge 
^here was a formal request for recu^ 

Well, the U.S. Attorney setlt the letter 



happened? 


because^hey had sent the urgent reports addressed to me and I 
assume I received the letter and gave it to Deborah because I 
wasn't involved with recusals and it was handled by an 
attorney in the office. 

Q Now, you say they sent you the later letter because 
Ithey sent you the earlier letter; is that^our assumption, is 
that right? 

— ft.. Yes My assumption. 

Q Now, did you have any role whatsoever\ in the 
pr eparation of the recusal memo that went up to f\ he Deputy 
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Attorney General's C_ f f 1 c e ? 

A Ng 

Q / r Were you familiar with a leg that was maintained in 
te Executive Office, for — l? . S ^^ttorneys for recusal memos? 

A >es\ 

O: ay . Can you describe that? 

It's just a log that we track all the recusals that 
come in, just normally the fields or the U.S. Attorneys name 
the district, the reason for recusal, where, who or where the 
case is going to be handled, whether it be someone within the 
office or another office. The date that it was , approved. . 




A 

Q 


Q 

A 


infer ma 



Cfcay . New, can you describe it for me physically? 
It's just in WordPerfect format. 

Ch, it's a computer file at this time? 

Yes . 

Was it a computer file in 1993? 

Yes . 

Who was in charge of mai ntaininc ^end updating the 
on contained in the computer file in 1353? 

Stephanie Johnson. 
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Is that s till the c ase? 

Johnson still working ihythe Executive 

back up for a seconB"^ Recently, we stopped 
WordPerfect file. It's now ldgged iNpto a computer 
our oracle system. I don't know\if you're 
t it's like a database. They are logded into that 
they are not logged into WordPerfect any longer. 

Q Okay. But it's still in a computer file? 

A Right, y63. And Stephanie still handlesj 

Q Okay. 

And in '93, you can't remember it ever t/ein d in some sort 
k or loose-leaf notebook or a spira^/Dindefr? 

No. 

Q N/ Now, I take it you're familiar with the - riame, Jean 
Lewis? 

A Yes. 

Q Can you tell me, Ms. Henneman, your recollection of 
your first conversation with Ms. Lewis? 

A She called looking for the refe^tal that she had 
sent to the U.S. Attorney's Office. She w^n^ed to know 
whe ther the U.S. Attorney's Office was goi hg ko decline the 
case or whether they were going to accept it ang initiate 
in vestigation . 
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Okay 


have a recollection^as to when in time 
came in relation to wheiNthe recusal request 



recollection of it being k substantial 


you just tell me as best you! cam the actual 
V specifics of your conversation with Ms. Lewis, /your first 
^onVersation. 

Basically, what I told you that/^he wa/s looking for, 
the Ve^urral, and wanted to know whether the U.SX^ttorney ' s 
Office was going to prosecute or wtierner they were going to 
decline and I told her I remembered receiving the referral 
because I had prepared an urgent report and that it had went 
up to the Deputy Attorney General and the Attorney General and 
that I didn't know where it was from there. It was probably 
"|still up there. 

Q Okay . 

Do you remember if you gave her any i ndication that you 
would take any action to try to locate it? 

A I told her I would. 
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Okay. 

^all if you actually">o^k any steps? 

I did. 

you^ta ll m o wha t_^ou did? 

the first thing was ask Deborah if 

was and she told me she thought Doug Frazier 
I remember calling the Executive Secretary, 
the correspondence for the Attorney General 
and the Deputy Attorney General. And was told ^>y them that it 
in the Criminal Division. 

I contacted the Criminal Division and talked to someone 
\there who was able to track down a memo from t#e Criminal 
ivision to I believe it was somebody in the /Deputy Attorney 
Ge^er^l ' s Office. I’m not positive and I/^alked( to her and 
told\hek what I had found. I read the cover 'of the memo 

\\ r j 

from Crlrdnal Division and told her What i had round. Where 
it was . 



Q When you say you read to her the memo, who is her? 

A Jean Lewis . 

Q Okay. 

Now, this all didn’t occur in a singly day I take it? 

A No, no. It took — probably it Aobk a couple of 

, mv guess. J \ 

Q Okay. \ 

Do you have any recollection of telling her^n the very 
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first conversatiryp-^th a t the -matter -- withdrawn. 

Do yoir^have any recollection oitelling Ms. Lewis in your 
very first conversation that the Department of Justice was 
recommending thai^tlTere be a~tteel-ination on the referral? 

/ A I told her that becails^ I was\^told that by 

someone and I found out I was mistaken and "vent further and 
tracked it down. I don't -- I don't — I remember telling her 

I / \ 

something and it was wrong and finding out later that I was 
wrong after I found it in Criminal, but I don ' t - remember who 

r i i 

had told me it was declined or how I knew that or said that or 

| 

^ why I said that. 

Q Okay. 

And you had a number of conversations with Ms. Lewis over 
th course of some months; is that right? 

"A \ Yes. 

Q Ns ' / 0kay. 

In the course of your conversations with her, did you 
make any attempt to give her information that you knew to be 
incorrect? 





A No. 
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No . 



anyone outside the Executive Office for U.S. 
Attorneys, but within the Department of ^hstice ever give you 
any y Sort of instruction like- 
A 

Q/ Okay. 

/So you were just trying to be helpful t Lewis, is 

that fair? 

A Yes . 

Q And there was some occasions where you called her? 

A Yes. 

Q Now, do you recall there coming a time when — 

withdrawn. 

you know an individual named Audrey Word? 

I don't know her, but I spolcewith herN^I believe 





she wasYhe person in Criminal Division that I spoke with. 

Q Do you know what her job title was? 

A No. 

Q And when you spoke to Ms. Word, what can you 
remember of your conversation with her? 

A I had been told by the Executive\^Secretary that the 
eferral or the recusal had gone to CriminaiNpivision and I 
caH^I-har an rl fold her what I had learned / that it was 


' he 


supposedly in the Criminal Division and I gave her the control 


nu mber and asked her if she could check and see 


it was in 
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,re^ than just x give you a copy? 

k*. Theyv gave me a copy 



fact there. 

Q Jlnd did you get any sort d:Kresponse from Ms. Word? 
A Yes. It was there. She gave me, a copy of it. 

/ Q Did she 

A 

jf the/inemo. 

/Q Did you make any inquiry as to whether the memo that 
you/ received was final? 

A No. 

Mr. Fishman ♦ I'm sorry, which memo that she received? 

Mr. Clark . Well, you tell me. 

BY MR. CLARK: 

/ / 

Q What do you remember of this memo £hat you received 
from Ms . Word? 

^A^ It was a memo from — 

Q Let me ask it this way. 

Was it a cover memo or was it a substantive memo? 

A Cover memo. It was just a couple of lines. 

Q Okay. 

So you don't remember when you received this group of 
"documents from Ms. Word that there was some sort of document 
Indicating action to be taken? 

^ — A No. There was attachments . but don't -- I didn’t 

read any of that. \ 

Q Okav. \ 
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Do you recallevgr hav.jjK^a conversation with Doug 
bout? 



And do you remember if you called, him $r if he 
called you? 

A I called him. 

Q And what was your purpose when you called him? 

I I 

To find out if he knew what the status was. 

/ 

Q Okay. I I 

\ And what do you recall Mr. Frazier telling you? 

V A That he thought it was sent back tp/ the/u.S. 
Attorney's Office. 

Do you have any recollec 



of ever having a 

J 


conversWlon in which Mr. Frazier told you he didn't remember 
what you were talking about? 

A No. 

Q Do you have any recollection of having to send 
Mr. Frazier the memo a second time? 

A We sent the memo to someone up i^i\the Deputy 
Attorney General's Office. I believe it was^poug, sent it 
h*frk_np tn him. 


J \ 


Q Okay. \ 

A He was in Florida so I don't know if that's who we 


1413 


24 



When you say he was In Florida/ can yp u just explain a 
littje bit more what— you — m eaxu^ythat? 

A £ie was -- he was the U.S. Attorney ot acting U.S. 




Attorney for some time in Florida. He bounced back and forth 


between Florida and the Department. 


\ 


Q By the way, was Mr. Frazier ever within the 


Executive Office for U.S. Attorneys? 

A Yes . 

Q Was he in that office during the time when you were 
n 'the office? 

A Yes . 

And was he in the Office of Leg, 

No. 

No. Was he the Director? 




He was Deputy Director, I believe. 

And do you know whether he went directly from that 
position. Deputy Director, EOUSA, up to the Deputy Attorney 
General's Office? 

n A I don't know. I don't know. r\ 

Q Okay. \ \ 

Now/ do you have a recollection of a t^ some point 
receiving a final decision from Mr. Frazier? On this Criminal 
referral? \ 
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NO. 

Yp«' < ^r^familiar with the 


e, Paula Casey? 


rsonal conversations with 




/Mr. Fishman . I'm sorry. By personal conversations I 

. / \ \ 

assume you mean between the two of them, as opposed to about 

personal matters . 

Mr. Clark. Yes. 

The Witness . Yes . 

BY MR. CLARK: 

Phone conversations or face to face? 

Phone . 

Okay. 

any of your phone conversations — withdrawn. 
Approximately how many can you remember having had with 
Ms. Casey in 1993? 

A Two or three. 

Q And do you recall whether any of them related to 
"yean Lewis or either the original criminal^ref erral that 
Ms. Lewis generated or the subsequent group\ of referrals? 

^ — a Yes. J \\ 

Q How many of those two or three conversations related 

\ 

to that general subject matter7 \ 
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All of thenu 


beginning with the first conversation that you 
can recall, do you remember what the specific topic was? 

A The fact—£k at the - referrals -- thevreferral from 


Madison wae^being sent back to her off 


I Explained to her 


£ t Jean Lewis had been trying to find oui^ whether the office 

/ \ \ 

going to take any action or whether they yere going to 

line it and asked her if she could please review it and 

ii \ i 

send a letter to Jean Lewis letting her know what the office 

1 l || 

was going to do. 

Q Okay. 

/ / 

When you called Ms. Casey on that occasion, J/s it your 

, J / 

recollection that that is the first time that/ yoi/ spoke to her 
about' anything? 

\A \ That I can recall, yes. 

Q ^Okay. Did somebody ask you to call Ms. Casey? 

A I don't remember if someone asked me. I was just, 
again, trying to be helpful to Jean to get a letter for her 
because she wanted to close out her files. That's what she 
kept telling me, so I don't know if I did it on my own or if 
“Deborah told me to or what, but I called Her to ask her to 

I \\ 

send Jean a letter so it could be taken care\of. 

^ — q Okay. 

And the next conversation that you may hav4 had with 
Ms . Casey in 1993 , on this general subject matteir, can you 
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remember what speci fically you spoke about? 

A I/believe she said that sfre^Jiad reviewed it or she 
would review it and send the letter to Jeam. She also told 
our /Office aboutgbme- pr o blo ma^that her office had had with 
tl>6 RTC in/^eneral . Deborah was also'o^ the phone. 

Q/ It was a three-way call? 

/A Yes. She was telling us about the "problems with the 


wha 


abc 


RTC/ and I believe Deborah said she would do, she would see 
£t she could do if she would contact somebody \he^e in 

That ’ s 

i j 

Q Do you have any recollection of the time that would 

v passed between these conversations? Was/ it k day or — 

I would think it would be a few/days, but I don't 
recall exactly. It was within days^ 

Q N/ Do you recall having a tmra conversation with 
Ms. Casey on this topic or no? 

A Yes. 

Q Okay . 

This third conversation, was it just you and Ms. Casey? 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


1417 


28 


Casey. I think it^ was decljLn lng to investigate. I'm not 
positive, birtjean had told me shev*as sending over somewhere 
around to 10 more referrals to the U.sXAttorney ' s Office 
and/4he was concerne d that tho y^would get tn^ same treatment 
a^ the Madison Guaranty referral would 

I/£old her that, you know, to send thejn oveV and to send 
/a cc/ of her cover letter to us and we would ''contkct Ms. Casey 
ancy tell her that they were on their way. I c^llep Ms. Casey 
anji told her that — you know, that Jean had called and was 
concerned that they received bad treatment and than they would 
on their way and she said she would take a look/ at them. 

Q After that, do you recall any further conversations 
Ms. Casey on the general subject matter/of tys. Lewis or 
RTsC referrals? 

No. 

Okay. 

After that, did you have any personal involvement with 
either Ms. Lewis, Ms. Casey, or these referrals? 

A The subsequent referrals, the additional ones she 
was going to send? 

t Q Anything having to do with Ms. iSiwis, Ms. Casey, or 

er the first or the second group of re^eyxals, did you 
-any personal involvement in anything 
A No. 

Q Okay. 
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At around the time of the se three phone calls with 
Ms. Casey, were you questioned by ahy^ody about your 
communications with Ms. Lewis. 

Fishman. WaJUu Can^you set sorn< ^rameters to the 

question, Clark? 

BY MR. CLARK: 

Ms. Henneman, at about 
I witK Ms. Casey that you have just 



three calls 
about ,\ can you recall 




Ing questioned by anyone within the Department! 
concerning your telephone conversations with Ms. 

A No. 

Q In November of 1993, were you questioned/ at all by 
»ra\ld McDowell — 

No. 

— about Jean Lewis? 

^No . 

Q Were you questioned by John Keeney about Ms. Lewis? 

A No. 

Q Were you questioned by Don MacKay about Ms. Lewis? 

A No. 

Q In November of 1993 did Ms. Westbrook question you 




bout your whole series of contacts with Ms\.\Lewis? 

A She didn't question me about it.y l\nean we had — I 
had kept her apprised of what was going on throughout the 
entire time. There was no questions. I’m sure t^iere may have 
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been conversations Jaut not wasn't questioned by her. 

Q I^dnderstand that, you kndw^ as you were going along 
you were keeping her up to date. My question is just a little 
bit /afferent, t her e a -specif ic discre£h time where 

sptnebody caitfe up to you and in this Ms. Westbrook and 

^aid, listen, I need to review with you the whol^B history of 
/your Vcommunicat ions with Ms. Lewis and I'm ta^kin^ now just 
abO/Ut November of 1993. 

A No. 

Q Okay. 

Did there come a time after November of 19$3 When anyone 
\wiihin the Department of Justice asked you to po pack — 
ltndrawn. 

Subsequent to November of 1993, was >here eyer a time 
when^n^one within the Department af-^ustice ques'tloned you 
about the history of your communications with Jean Lewis. 

Mr. Fishman. Let me, before you answer the question, I 
assume, Mr. Clark, that, and we perhaps we should explain to 
Ms. Henneman that that excludes Mr. Fisk or anyone working on 
his staff, the independent counsel or anyone working on his 
staff or anyone collecting information or ^>cuments in 
Response to requests by either one of them) 

-Mr. Clark. Do you understand that? 

The Witness . Yes. 

Mr. Fishman. I just wanted to make sure we \ re clear for 
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the record. 




any ~ 3 1 apart fromxspecial counsel 

counsel where anyone within the Department of 

you questions about the histdry of\your 

communications with Ms. Lewis? 

I I A Yes. 

Q Who do you remember? 

A Lou DeFalaise asked me to put together a chronology 
for a request that came from documents, I belieye — I think 
it came from the Hill. It may have been from independent 
counsel. They wanted a copy of all documents that the 
Department had concerning this request. I wais asked to put 

all t>he documents together that I 

Q y Just explain for me who Mr. DeFalaise is? 

A He's special counsel to the Director, I believe, of 

the Executive Office. 

Q Can you give me even a guess as to when this might 
have occurred? 
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correct? 


f f rp a chronology; is that 


is that 



correct? 


Did the two of you discuss how you should go about 

, , V A J 

preparing the document? 

A No. She just told me to put together ^everything I 
remembered and she would put together everything that she 

I I i 

remembered or conversations that we each had and then we would 

\ / ) 

just kind of combine them. / / 

Okay. 

once you had actually put down ypur recollections, 

o 



nd Ms. Westbrook sit down^. 


review the document? 


A v I put it together and Deborah reviewed it and added 
her conversations that she had with Paula Casey and she made 
the changes and I made them on the computer and that was it. 

I don’t recall discussing it with her. 

Q Okay. 

And was it your intention to document every contact that 



.elated to the subject matter of Ms. Lewis oA these 


A I — I didn’t document every conversation I had with 
Je an because I couldn't remember all of them. ) 
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Q Okay . 

Let me^approach it this way. 


the request or instruction from Mr 


_t can you recall being 
. DeFa^aise? 


All docum 


to the referral and any 


conversations that we had with anyone^xegarding^the referral. 
Q / Do you know what he did with thiX^ document once he 



A No. I assume he turned it over to whoever in the 

\ 1 

Department was asking for all the documents . 

Q Okay. 

And you just don't know who that is? 

A No. 

Q Now, showing you what's marked for4den;fcif ication as 

Bates\number 007087 and then 007057 through 7077, which should 
be consecutively numbered pages between 57 and 77V 
MrV ^Flshman . Off the record. ~ 

[Discussion off the record. ] 

BY MR. CLARK: 

Q Just take a look at that, Ms. Henneman. Does it 
look familiar to you? 

I believe this is the original referral that came in 


n 


as an urgent report. 
Q Okay. 


I didn't read it, so 



Well, if you look on the facsimile cover sheet the first- 
page . Okay . \ 
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It's got a dat e of J.Q-6^ 92, correct? 

A mr^huh. 

Q/ Then, if you turn to the first N £)age, the cover 

letter from Mr. Igxi o t o- Mr -. — Banks up at thk top it has what's 

/ 

commonly called a fax line; is that correct? 

/ a/ Yes . 

Q Okay. 

And that fax line indicates from U.S. Attorney's Office? 

A Yes . 

And it has a date of October 6th of '92 at 1546 on 
Is that right? 

Yes. 

So that's about 3:46 in the afternoon? 

Yes . 

When it began transraittijj 

now going to show you document Bates stamped number 
007193 through 007213. And I'm going to represent to you, and 
you can confirm this for yourself, that this is another copy 
of the cover letter — withdrawn. 

This is a copy of a cover letter from Mr. Iorio to 
'Mr. Steve Irons, a supervisory special agent with the FBI and 
then underneath that cover letter, there ' s , a copy of the RTC 


/ 



V 


L\ 


cr iminal rpfprral. Is that what you have^ ln front of you? 

A Yes. 

Now, if you look at page 007202, okay. At the top 
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that has a fax too; right? 

A Yj0 

q/ And that fax line' reads, October^ 6, 1992, at 1701 

fron/Little Rock ^ARX r; i s th ah-jcorrect? 

A . 

Q/ Ms. Henneman, you didn't request s cop^ of the 
referral from the FBI on October 6th of 1992, \ did you? 
j A No. \ 

Q Do you know or do you recall receiving within EOUSA 
a second copy of the referral? 

I ! 

Mr. Fishman . I’m sorry. Mr. Clark, do you have a copy 

/ / 

3 f the index we provided because I’m not sure whether this 
scument came from EOUSA or from the FBI. I/just' don’t know 


if\it\said. I’m just asking. 

Clark. I don’t have it wi 


"me, number one, and 


number two, I found your index to be somewhat unilluminating 
as to the origin of many documents and, in fact, I believe 
that Mr. Sharman is going to put in writing our request that 
you specify the locations of the documents that we have 
received. 

For instance, many of the handwritterTnotes , I can’t tell 
ho produced them and subsequently I’m spending a lot of time 

v 

handwritten notes to people becau 
whose no' 
qu estion 




l\iave no idea 

whose notes they are, so I don’t think I can answer your 
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Mr . Fishman . O kay - 
I certaihly don't have any o^ec^tion to providing you 


that information to the extent that we ca 


I think you will 


find/in our originaJ^JLransmlttal letter that\we followed the 


same practice this year that we followed last year with both 
he Senate and the House and that we followed this year with 
^the^S'enate which that many of these documents^ were in multiple 
files and we did not provide multiple copies if there were no 

/ \ I 

additional — there was no additional writing, for example, on 
particular documents . 

We are not adverse at all if you want to know* where the 


t itiple copies were located in various files to providing you 
at information to the extent that we have i /. for example, 
thYs teferral may have been in the U.S. Attorney's Office in 
Little Rock. It may have been in E£JL it may haye been in 

the Deputy Attorney General's Off feet It may have" been in the 

Fraud Section and rather than provide the committee with four 
times the amount of paper in a situation like that, we advised 
the committee we would provide just one copy, but would -let 
you know where the others were. 

t Mr. Clark. Sure, I appreciate it ancTit is standard 

\\ 

:tice, you know, nonidentical copies, you -know, it is 
trmation that we need, the location of ^ particular things. 

I don't think we need to dwell on this. 

Mr. Fishman. Fine, we'd be happy to provide\ the 
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information to the ext 
Mr. Clark . Okay. 

X 

I will just note 
have/just shown 


/ 



document that I 
age on the fax 


line it says, page 7, indicating to m'esat least that there was 


l^at . 



perhaps/ a cover page and five pages on top of that . If that 
is at all responsive to the committee's outstanding document 
request, I would request that they be provided. 

Mr. Fishman . We will check. 

Mr. Clark . Thanks. 

BY MR. CLARK: 

Ms. Henneman, this single-page document that I'm 
showing you now is Bates stamped 006641. Have ycm seen that? 
Yes . 

Withdrawn. 

In x approximately October of aia you 

A Yes, I prepared it. 

Q Okay. 

And can you just describe for the record what that is? 

A It’s an urgent report. 

Q And this is the urgent report that was prepared 




specifically with regard to the matter that 


ortv Qctnbpr fith of 1992? 


A Yes. 

Q Now, at the bottom left-hand side you see some 



Dodson faxed 
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letters beginning w ith the le tter "L" and some colons and some 
more letterjs-f' do you see that? 

.LS- t e- xp laluto me what tY t is? 



to init: 



do is put the initials of everyone who needs 
this starting with the Klcjhest\ level so LSM 

/is Laurence McWhorter. DCW is Deborah Westbrook and DH is 

/ 

myself . 



Okay. 


Now, I don't see Stephanie Johnson's initials on this. 

I I 



there occasions when you actually prepared this form 

ker? 


St a typewrit 


yourself^by sitting at a computer ox 

> Yes . 

Q And is that what this series of letters indicates on 
the lower left-hand side of this document? 

A Yes . 

Q Now, does the presence of these letters here 

-findicate to you one way or the other whether this particular 

1 


ij\th 


document, meaning the urgent report with alUVthe identifying 

V ! \ 

mar ks, was sent outside the Executive Offi ce rpr U.S. 
Attorneys? \ 

A Does this identify whether it was sent X5ut? 
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Yes. 


letters? 

I will withdraw that. 

Now, the urg£iiir--report--wa5_prepared and\distributed , 
correct? 

A/ Correct. 

/ Q For example, to Mr. Barr and Mr. Te^rwiriiger and 
Mr / Budd? 

A Correct. 

Q Did the copies they received contain this 

i i 

information or was this Information contained only on copies 

\ / / 

that stayed within the Executive Office for U.S. Attorneys? 

understand my question? 

Yes. I understand. 

Fishman . For this information you are 



inting at 


er at the bottom of page rrr " 

Mr. Clark . That's correct, the lower left-hand side. 

The Witness . This was only on copies that stayed within 
our office. They did not go — so those initials were not on 
the copies to Barr, Terwilliger and Budd. 
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DCMN QUINTERO 

Q Now, was there ever a situation when the Executive 
Office/prepared an urgent report without a U.S. Attorney 
sending in inf orrtafcicTr? - 

A /Isuppose we could have don^\somethi^ig over the 
£elephdne, yes. But not that I can recall 

'q So the process would have to be inlriat'ed with some 
communication from the U.S. Attorney; is that correct? 

A Yes . 

Q You are familiar with the U.S. Attorneys! Manual? 

A Yes. 


Q There is a section in the U.S. Attorneys Manual that 
cleals specifically with the issue of urgent reports; right? 


Yes. 

And that contains some 



idelines as 


ircumstances when they have to be prepared? 

Yes. 

And also how to go about contacting EOUSA? 

Yes . 

Showing you now a single page document Bates stamped 
]007214, I would ask you just to read it tc^vourself. 

Ms. Henneman, have you had an opportunity to read through 


A Yes. 

Q Does reading that refresh your recollec tion about 
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receiving a call Lroro - M t ~. — Bedapnconcerning this referral 
before it vds faxed to you? 

AS No . 

/ Q Does sjeetng this , ^ioes^it refresh your recollection 
about speaking to Mr. McWhorter about this issue? 

No. 

Showing you now three pages which are consecutively 

e - Daa« 



numbered 006664 through 006666 


It's a single^pagp document 

\ 1 

and a two-page document. Do you recall seeing either or both 

I 

of! those documents in October of 1992? 

A Yes. 

Both, one, or the other? 

Both. This was attached. 

Okay. 

you recall receiving the three pages? 

A ^ Yes. 

Q And do you recall what you did with them when you 
received them? 

A I gave them to Deborah Westbrook. 

Q Do you recall any conversation with anyone from the 




.S. Attorney's Office for the Eastern District of Arkansas 

w 

receding your receipt of this correspondence? 


-i 

r 

prec 


-No - . - 


Q Now, in the second sentence, Mr. Banka writes, on 
pag-o - QQ6664-, — 1f r meaning th e enclosed letter, is a follow-up 
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to our previous ly__seLnnl trail -nummary of the above referral. 
Does ^fchat suggest to you that thevEastern District 

sferral at the 


submitted something other than the 

m«/i 


time it originaJriy^^tified'yoTiT^CLff ic 

Mr. Pfshman . I object to the formx If you want to ask 



DU w 
it 'suggests to 



er whether she remembers, that’s fine. Wha 
her is of no moment. 

BY MR. CLARK: 

Q Having read that, do you recall having received a 
specific document apart from the actual 21-page referral? 

A No . j I 

Q Do you recall in October of 1992 reading the 
enclosed letter to Mr. Pettus? 

A\ Yes . 

After you read it did you^discuss it with anybody? 
A ' Not that I can remember, no. 

Q You merely passed along the entire package to 
Ms. Westbrook? 

A I probably told her we had just received this from 
the U.S. Attorney’s Office and that they had concerns about 
the case, but I don't recall having a conversation about this 
particular letter. 

' The Lime stam p that a ppe ars o n 6 6 6 4 « 



U 

A 

-Q- 


Yes . 

- Wh o w as — r cs pon s lLle for putting th a t t i m e stamp on 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


1432 


43 


correspondence gene rally? 

A Steplvanie Johnson. 

Q y In other words, she would open up all the mail and 
log /It in? 

Fishman. I'm sorry. You mean lbg it fn or stamp it 


Mr. Clark . Stamp it in. 

Q Now, the next document I have for you, 006663, now, 

i [ 

if* I am reading the information in the lower left hand corner 

\ \ / / 

correctly, you were not involved in the preparation of this 



particular urgent report? 

Correct . 

Now, do you see at the lc 


words , \x 



"lef t-hand \side the 


looks like, send CC to Ira ilyhL away?" 
A Yes . 

Q Do you recognize the handwriting? 

A Yes. 

Q Whose is that? 
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Mr. McWhorter that - - with we ll/ withdrawn -- do you know who 
Ira is? 

A / 

A >ra Raphelson, he was in, /t^elieve A the Deputy’s 


Q Do you recall being told in October of 1992 that 
with regard to any correspondence or communicationi concerning 
this referral you should communicate with Mr. R&phelson? 

A No. 

Q Going back for a second, to this letter,/ 006665 and 
00$666, when you received it and you read it, did /you wonder 
yourself why it was being sent to you? 





I don’t recall. 

Do you recall communicatijig^with anybody^ in the U.S. 
Attorney/s Office in Arkansas after you received this letter? 


A No. 

Q Showing you 006671 through 006674, it's two two-page 

documents. Have you had a chance to look at those two? 

A Yes. 
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A Memorandum _f or the^ Stuart^ Gerson . Acting Attorney 

General from-^the Director of the Executive Office regarding a 
recusal of the U.S. Attorneys in Eastern x A:rkansas . 

'Q Okay. 

And as^far as you know, this was^a^typical^ recusal memo? 

A / Yes . 

Q In form, I meant? 

A Yes . 

Q Okay. 

Now, if you go to the last two pages, 6673 and 6674, this 

i i 

is a letter dated January 27th of 1993, to you from Mr. Banks; 

\ 

\is that correct? 

, A Yes. 

If I look at the fourth paragraph, Mr. Banks 
writes :\The purpose of this letter>rf to clarify^any possible 
conf usic 

Do you know what he's referring to? 

Mr. Fishman . Are you asking her to guess or whether she 
recalls independently anything in particular? 

Mr. Clark . I'm asking her if she knows. 

The Witness . No . 

BY MR. CLARK: 

- Q__ Do you have any recollection of J tav.fnq a 
conversation with. Mr. Banks or anyone else from\the U.S. 
Attorney's Office in Little Rock Immediately before receiving 
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this letter? 

A No 

Q ' This letter just came out of the blue? 

A Maybe someo n e e l se-ln_the office talked with them, 

but I didn>tfT not that I can remember^ 

Q / Well, when you received it, wha£\did you do with 

.? 

A I — I assume I gave it to Deborah or Robert 




Marcovici who was handling the recusal. 

Q Do you have a specific recollection of delivering it 
toiMr. Marcovici? 

A NO. 

Q Was there a standard procedure in your office that 
to'ld Vou that you should deliver it to hinK as opposed to one 
of tKe Other attorneys? 

No. If we knew someone 'was nanaiing tne~ specific 



issue, we would — if there was any mail that came in on it we 
would give it to him, but no standard procedure or anything 
like that. 

Q Well, there were a number of attorneys in the Office 
“’of Legal Counsel at that time; correct? 

A Yes. 

_ Q Do you recall if there was any s pecific reason why 
this letter went to Mr. Marcovici as opposed to\any of the 
ot her lawyers? \ 
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Because he was hand ling the recusal. 

Dp^you know who assignea^hijn to do that? 

Deborah . 

you, or are you just guessing? 

ssume that Deborah assigned it to him. 

recall any conversation^with Ms. Westbrook 
Attorney's Office that^has\the matter 
involving Mr. Clinton has asked us — has asked to be recuse? 
No. 

And generally speaking, you did not participate in 
the preparation of recusal memoranda? 

A Correct. 

I'm going to show you now a single-page/ document 

Bates stamped JJ0468. 

\ \ ^ 

x And I would ask you to read through the paragraphs 

' \ r 1 

beginning', "she called me back," duwn lu the bottom of the 
page, please. 

A Okay. 

Q Have you had a chance to read through it? 

A Yes . 



n 


Q Now, about the fourth line, Ms. ^ewis writes: When 

I explained that it was a referral out of Madison Guaranty -- 
^ Mr. Fishman. I'm sorry, could we ref ^r just for the 
record. I know you have given a document numbej^, what the 
document actually is? 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


1437 


48 


Mr. Clark . Certainly .-^JThis is an E-mail from Jean Lewis 
to Richard^ftSrio and Lee Ausen, dated^May 19th, 1993. 

7\ Fishman ♦ Thank you. 

BY MR^JCI-ARK^- 

Q JSiCe fourth line in the thirds ixji, quote, "when 




explained that it was a referral out of Madison Guaranty 

forwarded to that office by Chuck Banks, she’\ — and this 

/ \ \ 

means you, Ms. Henneman — "had immediate knowledge, stating, 

ohi the one involving the President and his wife." 

I T 

Do you have any recollection of making a comment of that 
substance, if not in those exact words? 

A Yes, I recall saying that. 

Q Now, May 19th would be three-and-arhalf months after 

thei lkst correspondence you had seen in connect! pn with this 
refef'ral^ would you agree? 

A v Yes. 

Q Okay. 

But this was something that immediately you recall? 

A Yes . 

Q Okay. 

~~j Now, according to Ms, Lewis, she, meaning you, then 
Stated that the referral had been sent to ihat office, 
paVi^i-hftgftw , act uaiXy which office is sti 1 1 unclear to me, 
close parentheses, as a report to the attention\of Attorney 
ne ppral and not as a referral for prosecution. Dp you see 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


1438 


49 


that? 


A Utf-huh. 

Mr% Fishman. You have to say - 
/ The Witness^ . — YeST 
HR. CLARK: 




Q/ Now, there Ms. Lewis is summarizing, really, your 
recounting of the fact that the first urgent report had 
attached to it a copy of the RTC referral; is that' right? 

A I’m sorry, could you repeat the question^ 


I 


A 

Q Okay. 

The first referral back in October of 1992 l the one that 
ou\ prepared? 

A Yes . 

You can look at it? 

Yeah, I know. 

You had a copy of the RTC referral attached to it? 
Right. 

And it says so; is that right? 

Yes. 

Q And now I’m pointing to 006641. Okay. 

So that sentence that I just read, that’s Ms. Lewis’ 




L 

prepa red and it had a c o py of the re 


terpretation of you explaining there was 


.« ...vu 

Rf er ral^atta- 


s urgent report 
ched? 


A Yes. 

_Q Anri 1 t.uaa sent up to the Attorney Gener al, not for 
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> 



nf ormation; 


what she’s 

writing, again, quote, "she then stated that any time a 

referral comes in that would make the Department look bad, or 

/ N 

has political ramifications, it goes to the Attorney General," 


close quote. 


I 


Now, in substance, is that how you would explain the 


purpose of an urgent report? 

A No. I said other things also. 

Q Well, what do you recall saying? 

A\ I told her that any time an urgent -- I mean -- I 

told Xer\the reasons that urgent seaports were sentMn, that if 
it was ah investigation involving a political figure or if it 
had political ramifications or something that the Attorney 
General could be asked a question on, we could get bad press 
on, that's when an urgent report was sent to us and we would 
forward it up to the Attorney General as sort of a, like a 
no-surprise rule. 


Q So what you were describing was something that was a 
fairl y f l equen tr- occ ur re n ce - in th e D e partm ent of Justice? 

A Yes . 

-Q And - th e r e w as not-a^ un i que . s 1 f . nat \ cm ? — ) 
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No. 


if you look a couple ot^lines below that, and 
towards^ the middle of the page, there is ^sentence that says, 
quote, "she theru-frtared ' tnac“-th«~^eferral hads^been declined. 

I advised^Ker that the referral had noib^heen declined and read 

\ \ 

Ker the letter sent to this office by U.S. Attorney Richard 
Pence. " End of quote. 

Do you recall that part of the conversation? 

A I remember telling her that it had been declined and 

l I 

that she said it wasn’t, and I, like I said, I acknowledged 

i / i 

that I was confused in the next line and told her J would call 
v back. 

Q Okay. 

£an you remember why you were under^the impression that 
it had been declined? 

A No , I don’t remember. 

Q Do you recall if you were looking at any particular 
document when you told her that it had been declined? 

A I don’t remember having anything in front of me, 

no . 



n Q Okay. 

As you recall it, was there any time i^n\the conversation 
where y o u said - to hor, hold - on a s ec o n d, — put the phone down, 
and either went to check some documents or to confer with any 


of^your colleagues? 


\ 
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A I don ' t ^Xh± nk-t - dld-^-^As it says in her E-mail, I 
told her I>cf"call her back, so remember putting the 
phone ^tbwn and going to check. 

Okay. 



But you would agree that merely tnfe\fact that you said 
/ou would call her back doesn't preclude yot^ frorrty at some 
/point in the midst of the conversation s ay ing)\ hol'd on. I'll 
check that? 

A It could have happened, but I don't recall. 

Q Okay. 

But it's not beyond the realm of possibility? / 

A No. 

Q Okay . 

Ms. Lewis goes on. "She," meap-tng you] 

ged that she was confused^and told me sh^ would 

: 

speak with her supervisor, Deborah Westbrook and have her call 
me back tomorrow. I then asked for Ms. Henneman ' s title and 
she formed me that she was the ethics program manager." End 
of quote. 

Okay. So she got your title right? 
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:onversation with 



Q Okay 

Do you^recall whether after 
Ms. Lewis you spoke with Ms. Westbrook 
A Yes . 

Q /What did you speak to Ms. Westbrook about? 

A I asked her if she knew where the\referral was or 
what/was going on, and she said she thought D^ug Frazier had 
it. 

Q And that's -- and then in response to that you 

started following up on it? 

A Yes. 

Q Is that correct? 

A Yes. 

Okay. 



(owv when you were speaking 



Lewis ort-May 19th, 


you knew' that this was a recusal issue; correct? 


A Yes . 

Q And that's why the matter was upstairs with 


Mr. Frazier or whomever? 
A Right. 
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recusal memo to be^r o ce s ae d -^op^in the Deputy AG's Office? 

A yeah, I guess. I meari> N they normally took a 

while yo go up and make a decision and come back. 

J.993 havin$\the impression 
than \ome others? 


/q Do you^-retrail in May 



that thiS/dne was not that long or 
Zither/Way 

No. I don't think I really knew wh^n it^ went up, so 

\ , 

ldn't know that it had been, I don't know, whatever date it 
was it went up. 

Q Okay. 

Do you recall asking Ms. Westbrook If it seemed to her 
fhat it had been taking a long period of time?/ 

\ A No. 

At that time, May of 1993, was ^irx unusual for an 

investigator to call your office? 

A V Yes . 

Q Besides Ms. Lewis, in 1993, approximately how many 

other investigators can you remember speaking to? 

A I don't remember talking to any. 

Q I'm going to show you now a document marked JJ0469. 
t's a single-page document, memo from Jean\ Lewis to Mr. Iorio 
nd Mr. Ausen, and it's dated May 26th of Ip9l3. And I would 
aslc~~yo u t o r e ad through tho-wh ol e-th i ng , — please . 

A Okay. \ 

~Q Ok ay . 
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Now, in the Lewis writes that she 

received a ^al 1 from you and that in^Jvis call, which is a 
week af^er your first telephone call, tha\ you related to 
Ms. /Lewis that hav-ing h a d th e— opportunity to\speak to Wayne 
R^ch, you .^earned that the referral ha'd.been sent to Ira 
Raphelson. Ms. Lewis then noted that Mr. Raphelson had left 
the Department of Justice and was in private practice, and 
that you agreed that that was the case. 



My first question is, do you recollect that that is how 
thie conversation went with regard to that particular subject? 


I don't recall every conversation that 1 j had with 

\ / / 

\hen. I don't dispute that that's how the conversation went, 

Jt \l don't recall all the specifics of all /he conversations 
I had\with her. 

I can fully appreciate th«lf. I understand that this 
is goin^back two years and that, you know, you're a very busy 
person. You get lots of phone calls, you work on lots of 
matters. I am just asking you if having had the opportunity 
to read that, you recall it? If you don't — 

A I recall parts of it. 

1 Q Okay. 

What parts do you recall? 

— A 1— ram flm hpr felling h er that T wa s godng to call 

\ 

Criminal Division, Criminal Fraud Division of Justice. And I 




her that I was getting frustrated trying to 
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track it down. 



w, you mentioned earlier 
Yes. Secretariat. 

Okay. 



e Executive Secretary? 


n you just explain for the record what that is? 
It's a component in the Department that tracks all 


L, the 


of the correspondence for the Attorney General., the Deputy 

/ \ \ 

Attorney General and the associate, all the letters that come 

/ \ | 

and go out and what components they are in, who is handling 


I 

what matters. 

Q Okay. 




I 


And the reason that you called them is because they 

v , / / 

should have some sort of record as to who handled the matter 


^various points? 
\v n \ > Right . 



Q v Okay. 

So to your understanding, there’s some sort of procedure 
where every time it is passed along, that fact has to be 
communicated to the Executive Secretary? 

A Yes. Any time something goes upstairs or, you know, 
comes down, it goes through the Executive ^hcretary. They 
have a logging number and they track where 
da^fe- and all that. 


were -designed -for- the purpase-of ..permi tting that_tracking 
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process? 

A Executive Secretary fob 

QX Yes? 

A No^Jp^y-'are "the nmly^ones that prepare the forms. 

Q 


/Okay. 

You merely transmit the documents and^then they prepare 


Yes. 

What, if you can remember — withdrawn. 

I I 

Was there any reason that you called Ms. Lewis even 
though you didn't know what had finally become of the criminal 
referral? J j 

Probably to let her know that I was stVll — hadn't 
forgod^en her and I was still checking. 

Okay. 

DoX ou have any recollection of having given yourself a 
certain period of time or some sort of particular calendar 
saying I should get back to her? 



.A No. 

Q Did you call Ms. Lewis at this time at anyone else's 
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Q Showing^yoe---ftow--a--^iUiqle-page document, JJ0470. 

It's a one^age E-mail. Dated June $>^1993, from Ms. Lewis to 
Mr. Ioxio and Mr. Ausen? 

A Okay. 

Q /-Okay. 

Have you had an opportunity to read through \t hat? 

A Uh-huh. 

\ \ 

Q And X believe you said to us earlier that you had a 
conversation with a woman named Audrey Word about locating the 
referral within the Criminal Fraud Section? 

A Yes. 

/ / 

Q Okay. / / 

But having had an opportunity to look a/ th i/s document, 
does refresh your recollection that Ms-. Word told you that 
some individual assigned to the referral didn't want to deal 
with itr 

A No -- can you repeat the question? 

Q Now, I'll rephrase it. 

Ms. Lewis writes that you called her, quote, "it seems 
that Madison referral number C-0004 has reappeared on her 
desk. Audrey Word was successful in locating the referral 

r \\ 

within the Fraud Section of the Criminal Division and 
det ermined that the individual as s i gned t o-^thev ref erral , " 
quote, "didn't want to deal with it. So she sent the referral 
aryrL ai l- part i npnf , fnfn hack to Donna Henneman for\ further 
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disposition. 

A JKcion't remember. 
^What's the question? 

Q My ques-triroTl is”, cfC 


recall whether that 
describes what you told Ms 



her 

,ewis about the 


accurately 

referral at that time? x \ 

/ / \ \ 

A I don’t remember telling her that Audrey Word said 

someone in Criminal didn't want to deal with iV. \a 11 I 
remember telling her is we had found it within Criminal 

i I I 

Division and then reading her what the gist of thej memo was 

i i i 

what the Criminal Division had decided. 


\ 

\ 


/ / 

Well, you did know that it wasn't a /final decision 


of the Criminal Division; correct? At tha^t/time* 
\fr. Fishman. Of the Criminal Division? 

'he-. Witness . 


r o s 


I don't underst 
BY MR. CLARK: 


Q You did know when you spoke to Ms. Lewis that that 
was not the final decision of the Deputy Attorney General's 
Office on the recusal issue; is that correct? 

A Yes. I mean, all I knew was that Criminal Division 
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Q According to Ms . LewTs^nemo , she, and this is the 
second paragraph, fifth line toward^'^tfr^v right side, quote, 

t / x \ 

/'she ,'V meaning you, "then told me that she had contacted 

/ / \ \ 

Mr. Frazier who did not remember receiving the memo and 

suggested that she get the memo in and the referral to him for 
review and a final decision." Close quote. 

Do you remember telling Ms. Lewis that Mr. Frazier had 
made such a comment to you? 

A Yes . 



/ / 

Did Mr. Frazier in fact make such y a comment to you? 
A\ Yes . 

Did you say anything to rflr. Frazier to try to jog 
his memory about the memo? 

A I don't remember. 

Q How long was your conversation with Mr. Frazier, do 

you remember, if it was brief? 

A Brief. 

Q Do you recall mentioning the fact .hat it involved 
the President? 


~A I don't remember. 

Q Well, you had — did you describe it lh any way? 

“A I ' m sur e I had - t o - ha ve- de scr ib e d it in s ome way for 
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him to remember^but — I ~ L h Jn gain ember how I described it to 

him. 

Now, when you spoke with Mr. Frasier, did he mention 
to you that he. 
about this? 

I don't remember. 

Q 



"spoken to^Ws^Westbrook the day before 


\ 


I'm going to show you now 006675 through 006682. 

\ \ 

And this is a couple of documents that are consecutively 

/ '< !• 

numbered . 

I 1 • 

For the record, the top is a typewritten memoi from 
Deborah Westbrook to Douglas Frazier, dated June 8th, 1993. 

v \ / / 

The^ second page is a memorandum from John C. Kfeeney to Douglas 


, 1 , 493 . 

/ I 


The third 


Frazier with a stamped date of March 19th 

pa K\ captioned Department of Justice^FxecutiVe Secretariat 
control data sheet. And then OOSSrT^to 006672 -- S 'l 
Mr / Fishman. 66812. 


Mr. Clark . 6682, thank you, is a five-page memorandum 

from Mark MacDougal to Gerald McDowell; right? 

A Yes . 

Q Okay. 

"T Now, Ms. Westbrook in her cover memo ,\\.n the very 
Beginning writes, "pursuant to our conversation of June 7th, 


199T7 " you don ' t know - what co nv e r s ation stre is\ talking about? 
A No. \ 

-q W hen -- you spok e -t o Mr . — F r azi er, he didn' t tell you. 
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you don't have to—aend me a~~e 
me a copy^^f that. 

Fishman. I'm sorry 
to /Mr. Fraziesxyrt^the 8th? 
testirac 



f that, Deborah is sending 


that she talked 
being her 

Land. She can 



quest 


that 


Clark. Well, I will lei 
clarify if she wants. 

Mr. Fishman. That's fine. 

The Witness . I’m sorry can you repeat the! question? 

BY MR. CLARK: 

Q The question was — can you just read it back? 

[The reporter read back as requested.] 

^ The Witness . No, I don't remember 
BY MR. CLARK: 

Do you remember If yourrconversatlo n with 
Mr. Frazier was on the same day that you called Jean Lewis? 

A No, I don't remember. 

Q Well, is it your recollection generally that you 

called Ms. Lewis at about the time you learned the information 
that you thought she might want to know concerning the 
(referral? 

A Yes . 

Okay. 

You didn't intentionally at any point try ^o delay 
co mmunicating t o h er fa c ts th a t y o u we r e learning about the 
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progress 

Now, if you look at lower left-lYand side of 006675, 
Then's two — well- 7 - OA the btrfctcmj^portion oKthe document. 

what appear to be differ^n^ handwritings; do you 


Yes. 

Do you recognize either or both? 

Both. 

Whose handwriting do you recognize? 

The one on the left is mine and the one ^n the right 
Ipave Margolis. 

\Q Okay. 

A* id can you just identify who Mr. M^r^olis ^s? 

Associate Deputy Attorney^deneral . 

Q ^ Okay. 

Now, are you talking about now or back in '93? 

A Both, I mean, he still is. 

Q Okay. 

And by Associate Deputy, you mean he is somebody who 
forks in the Deputy Attorney General's Off^\e* 

A Yes. 

-Q S o— jr t -would n -^ t s urpr is e , you to - 

on a document sent to Doug Frazier? 

Jfc No— 



e his handwriting 
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Q Okay. 

handwriting that you'vi identified as your own, 


can yon read what you wrote? 

=23, serrtr 



for decision. 


A Per Dfi 

C/im suggested declination. 

Okay. 

/ Do you have a recollection having seen y^ur i^otes of this 
conversation with Mr. Frazier? 

A Yea. 

Q Okay. 

Can you tell me what you said and what he said? 

A No. I mean, I don't — I mean, our conversations 

, always brief and I don't remember exceot foi? what I said 
th&reXin my notes, that he said it was s^dt back! to the 
dist£ict\for a decision. And that^-Criminal had suggested 
declination. 

Q Okay. 

Is it — do you recall if that's the order that he told 
it to you? In other words, send it back first and then Crim 
suggested declination second? 
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note on this memo? 

ave talked to Jean 

what Mr. Frazier 



notif ied\anyone, it would 


Did you make any effort to contact the U\.S. 


23, 1993, to 


y's Office 
ad with them 


Attorney's Office in Little Rock at or about Ju 

i 

communicate this decision? 

A I didn't — I didn’t contact U.S. At 
\to \coramunicate the decision. The only contact/ I 

ss yith Paula Casey to ask her to get to J^an Lewis a letter 
ei^ieR declining or accepting the case. 

So that was a little bitr-Tater on; is that right? 

A 

date . 

Q To your knowledge, did anybody in EOUSA communicate 
to the U.S. Attorney ' s Of flee in Little Rock this information 
that you received on June 23rd of 1993? 

A Not to my knowledge. 

Q Did you ever see any sort of cover\letter sent to 

rkJn th 


Yeah, I believe so. I don’t remember the exact 


Littir e R oc k wlth - a copy of th e do c um e ntat 
within the Department? 

-A No, ■ ■ 


hat was produced 
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this^Lseee-?- 

iglX“page documents . 
witmirawn^JJ0471 and JJ0472. And 
E-mail from Jean Lfeyis to Nr. Xorio and 

The\ second Is 

: 30? 

A Okay. 

Q Okay. 

Have you had an opportunity to read both clt tftiose? 

A Yes. 

Do you have a recollection of having conversations 
Lewis on the subject matter thajfer she discusses in the 



Yes . 

I mean, generally speaking? 

Yes. 

Okay. 

Now, is it accurate as Ms. Lewis writes that you received 
(the package back on your desk, and this i$ 4 n JJ0471, with no 
further answers? 

~A 1 d o n ^ - recall having— I do n *-t / kn p what she means 

by receiving it back with no answer. 

-Q Okay . — : 
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Well, we jusj^L o o k e d at - 
indication^dn this document of 
note. /Would you agree with that? 
A Uh-hutw — 

Q 


006675 and the only 
Is your handwritten 




^when you 
u couldn't 


Uh-hub 
:5kay. 

I will ask you again, do y 
/received the package of documents 
te^l what had been decided? 

A Correct. 

Q Did you find that frustrating? 

A Well, I found the whole — in trying to track this 

ng down frustrating, trying to find out whe^e ft was and 
(lad it, yes. 

Ms. Lewis writes, and this is >bout th^ seventh line 
down,\"s\e had not determined" — referring^'to you — 


"had not determined whether Mr. Frazier had taken any action 
prior to his departure and had spoken with her supervisor 
regarding her next action shortly before I contacted her." 

Where Ms. Lewis writes, her supervisor, do you know who 
she is referring to? 
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■^ecTn^'TreeoJ^lection of sneaking with 
m/. Westbrook about what you should do^about the package that 
y-ou had received without any indication of\^ determination? 

A No. 

Q Ms. Lewis writes, "she," meaning you\ "tihen advised 

at this sort of thing happens all the time when we are 
trying to get the guys upstairs to make a decisionl" Do you 
have any recollection of making any comment alcyng /those lines, 
\if\not in those exact words? 

A Yeah. She was talking about why ^6 tatfes so long to 
trkck\^.t down and there wasn't that many^5eople (upstairs at 
the tHm£\because there was a change^In administration, and I 
told he^it happens all the time when you try to find 
anything. You know, when you try to find things that have 
gone out of the office. 

Q Okay. 

When you said it happens all the time, were you referring 
[to the particular circumstances in the perrod of the spring of 
1993 or were you referring to your general (experience within 
tner-& e p a r tment? 

A Probably general experience at the tilne. 

-3 Maa fhprp.^ny pArt of it that was an at tempt on your 
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part to make an 
A 

— for other people? 

A No. 

Q /6cm, the second note that 
/about /is minutes later. And she 
you/ Ms. Henneraan, called her 
ham spoken with Mr. Frazier who advised you 
any Moscato and the decision had been made 
referral to the U.S. Attorney 
little Rock. Do you recall that conversation ^itl] 

\Mr\ Frazier. 

A Yeah, generally, I don't remember /Everything that 

wa^ s\id, but — 

Okay. 

Do^ou recall if you confirmed it with Mr. Moscato? 

A I don't remember confirming it. I don't think I 

did. 

Q The second paragraph it states, "Ms. Henneman then 
added that she doubted whether or not the U.S. Attorney 
[Eastern District/Arkansas would be aware Efc this situation yet 
tut suggested that I wait a few days and thexj contact that 
off Tce in Littl e- R oc k. 1 

Do you recall if you made a comment along those lines to 
Ms^ — Lewis? 
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A Yes. 

Q /having made that comment or^omething similar to it 
to Ms/^Lewis, how was the information going to be communicated 
to /the U.S. A^AoTneys Of f ice~TT?T'Ar_lcansas , to your 
hder standing? 

The package was being sent to the\U . S . ^Attorney ’ s 

Office. 

Q Okay. 

You had an understanding when you spoke to Ms. Lewis that 
ttyat was going to happen? , 

A Well , I was told by Doug Frazier that/ it j was sent 
\badk to the U.S. Attorney’s Office, so I told /her/ give that 
Cfipe a couple of days to look at it and cptve them a call. 
Okay. 

DoVou have a specific recollection that Mr. g razier said 
the matter had been communicated to Little Rock or did he say 
we are going to just send it back? 

A I don’t have a specific recollection. 

Q And you don't have a recollection that the 
responsibility lie with your office to communicate with the 
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And yoiL-dcm't r6Cd±i-4tQlunteering to communicate the 
the Department to Little Itapk? 

I didn't do that. 

Okay 



recall wondering how it was^oing to be done? 


going to show you next JJ0474. \Actually, I will 
you three together. JJ0474, JJ0475 and JJ047i. Each is 
Jingle page E-mail. Each of them written from J< an Lewis to 
Riphard Iorio and Lee Ausen. 

The first is dated September 23, 1993, the/ second is 
dat^ed September 29, 1993 at 12:16:43. The third Is dated 
September 29, 1993 at 16:22:55 and you can take your time. 

\would please ask you to read thrpjur^h the ^ext of each 

of th^ 

[Recess . ] 

BY MR.‘ CLARK: 

Q Have you had an opportunity to read them or would 
you like some more time? 

A I would like some more time. 

Q Okay . 

A Okay. 

~~Q Ng W 7~" t t urre ~ dru a— coupl e- of mat t^fs that are raised 

in these three documents, but one thing that — pme issue that 
is^ brooght up is Ms. L ew is communicat es th a t ^-the r -b are going 
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to be some more^re-feTrais artd—th^ issue is does the Executive 
Office fqr"tJ.S. Attorneys want copies^f the referrals or just 
some ?<immary or just cover letters? Is that a fair way of 
characterizing^the^Tssue general 
A /Yes . 

Now, do you remember that being a>^ isst^e at some 

i poirjt? 

A Yes. I remember her calling and saying that she had 
ditional referral that they was going to send! and she was 
aftaid they were going to receive the same treatment, and I 
t told her to send copies not of everything that khejy had 
because I think she wanted to send boxes of ttyingp, you know, 
w\th\all the investigative — 

Exhibits? 

Yeah, and everything. 



id I told her we i didn’t need 


that, just to send us copies of the cover letters, and I 
believe there were some summaries. 

Q Okay. 

And what was your purpose in asking for any of this 
information or did you have one? 

A To ease her mind, basically. 

Q Okay. 

~In that" regard, did you ' communicate “any tb her on the 
point, why you would take this information from 'her? 

~~K Just~~t o ~ make sur e that th e that she ^ — the 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


1462 


73 


referrals did not^reCeive th^aame treatment as the other 
ones. Shp^was concerned and we said wbqld take copies of them 
and i£/there were any copies we could cont^t the U.S. 
Attjrirney's Of^iee"'3irectly . 

Q /6kay. 

Djd you recall that you had more than oh^ conversation 
/with/Ms. Lewis on this issue? 

A Yes, I believe so. 

Q Okay. 

j Now, if you look at JJ0475, this is the first of the two 
ails on September 29th. Ms. Lewis writes that She's 
ived a call from you. And Ms. Lewis writes, ’is he," 

g you, Ms. Henneman, "Advised that she/had spoken to her 
or. Deb Westbrook and Ms. Westbrook's supervisor Doug 
garding whether or not the Execut ive Offij ce wanted 
copies of the Madison referrals slated for submission this 
week. Ms. Westbrook and Mr. Frazier have determined that the 
Executive Office should receive copies of the referrals and 
exhibits." End of quote. Do you see that? 

A Uh-huh. Yes. 

Q Do you recall a meeting with Ms . \^est brook and 
Frazier on this subject? 

5 No: r~~rememb er talking tu Debor ah aijout it. I 

don't remember a meeting. I don't know if Deborah talked to 
Dpuxj “separately . 1 r em e mb e r t e lling D e borah that > Jean wanted 
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to send copies us- 

Q /You told that to Deborah -- 
Yes. 

»s . 



irook? 


How did you learn that the — youi^ office should get 
copies of the referrals and exhibits? 

Mr. Fishman. What do you mean by should7 ^ 

BY MR. CLARK: 

Q This memo reflects, quote, ’’The Executive Office 
puld receive copies of the referrals and exhipitys , " close 
dyte. Do you recall — 

; A No, I don't think it was quite t hiA way. I think — 
like *\said, she expressed her concern about thel ref errals and 
she wanted to send us copies to m ake sure that, yob know, if 
there was a problem down the road that we would contact the 
U.S. Attorney's Office. I told her that was fine and I told 
Deborah what she wanted to do, to send us copies, and 
basically, like I say, we were doing it to ease Jean's mind; 

At this point we had had umpteen conversations with her 
(and she — we had finally got the whole si^ation resolved 
^ith the original referral and now she wantied us to get 
involved in additional referrals, and we "tfon ' t\ normally get 
involved in those things, and to, you know, eas4 her mind and 
tjo~ gqrtr ~ Uil5 off o f our p late s we wore juet - go - lng -^to tell her 
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to send us copic^s-arra it tnerB— wore any problems to call us 
back. 

So you have no information abou£\why Ms. Lewis 
included Douo£rff£ler in her~cTT3cu^sion of yo\^r conversation? 

A may have said — I may have^talked ^to Deborah and 

6eboraK told me she had talked to Doug and\old her to send it 
I in. / I don't remember. I just remember Jean Ranting to send 
everything, talking to Deborah ana Deborah telMng me to tell 
Je£n to send us copies of the cover letter and jhe summaries, 
thkt we didn't need boxes and boxes of document^. 

Q Okay. 

Now, the two documents JJ0475 and 476, they reflect phone 
c\ll^ approximately four hours apart. Do you have a 
recbll^ction that you called Ms. Lewis and communicated 
certain information to her regard ing what she shoul d do and 
then called her later to say, no, what I told you earlier, 
we're going to do something different? 

A Yeah. I think the first time I talked to her she 
said she was going to send the referrals along with all~of the 
documents that she had, the exhibits. And I told her, okay, 
hen I talked to Deborah, Deborah said we ^n't need all of 
hat, there is no reason for us to have thefn,\call her back 
andteii her qusc to 'send the^summarius . 
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RPTS BLAZE JEWSK; 

DCMN KR I jiTtfFFERS E W ■ 

BY MR. CLARK: 

Q Now^<inrjjb475 , MsT^e\^t«^£urther w\ites, ’’Upon 
ceipt they will review them" — meaniitgthe referrals — 
and tffctermine whether to instruct the U.sXAttoiney’ s Office 
to a&t on them accordingly or if they should he fdrwarded to 
thf Public Integrity Section of DOJ for further rev 
Do you recall mentioning the Public Integrity 
any of your conversations with Ms. Lewis about the 
l referrals? 

\ \ A No, I don't recall saying that. 

\ \o Do you recall having any conversation vfrith 
Ms\we^tbrook about what the ExecutiveOffice for U.S. 
Attorneys^ should do once you got < foples of any docu ments from 
Ms. Lewis about these new referrals? 

A I remember telling — you mean Deborah telling me — 
discussing it with Deborah and deciding that we would let her 
send them in to us, or we would have her send them in to ease 
her mind. Like I said, I don't remember anything more than 
that. 

Q Do you recall Ms. Lewis asking yoju Vbout the nature 


of the Public Integrity Section? 

A No. 

“U bo you have any recollection - u£ — 'tei'ldrngr 1 Ms . Lewis 
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that the Public Integ rity Sec tion is the section of the 
Department o^Justice responsible ^bc^the prosecution of 
public officials? 

No. 

Q Wptfidyou agree that that^ts^ very general but fair 
description of the area of responsibility ^f^r th^ Public 
ntegi^ity Section? 

A Yes. 

Q Ms. Lewis writes, "Miss Henneman also Wdvjl 

they have made the decision to get the Deputy At: 

General's Office involved in this situation and 
peed. " 

Did you speak with Ms. Lewis on the subj 
Atfc ly General’s Office? 

I don't recall. 

Q \ytoow, you worked with Ms . 1 Westbrookr 
it, your office was right outside of her office? 

A Uh-huh, yes. 

Q Did you take care of keeping any schedule for her? 

A Well, not really. She kept her own appointment 

iook, but, I mean, from time to time if she\would ask me to 
ite things in there or check things, but ^n^ pretty much 
her own book. 

Q Okay. 

The appointment book for 1993, do you know i'f it still 




it the Deputy 


As T understand 
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exists — 

A appointment book or Debor^'s? 

Did you have one in 19937 
A No.^ 

Q /Okay. 

you would write appointments for Ms \ Westbrook, would 
you /Ice ep them in any sort of organized information^ system? 

/ A She had an appointment book; you would w^ite them in 
there, or I would write them on the little desk calendars . 

Q Okay. i 

The desk calendars that you have, was it o/i ypur desk or 
\desk? 

Mine. 

Okay. 

pu know if you have kept [your 1993 desk ca lendar? 

No. I threw it away. 

You threw it away 7 
Uh-huh. 

Okay . 

If you look at JJ0476, in the first paragraph Ms. Lewis 

^ es, "I have received a follow-up call Donna 

leman. She" — meaning you, Miss Hennemkn\ — "spoke with 
her ^supervisor Deb Westbrook regarding my^ request for a 
written follow-up to her verbal request that the\ Executive 
:ice be copied on an tira~'Madison ref erral's— arrcr exhibits . 
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Ms. Westbrook ha£-~wttfidr^rt"lm*-4nitial request for copies and 
stated thafc^they will go through the OvS. Attorney's Office to 
obtaii)/copies rather than having us copy their office 
dirtfctly. Mis>^H0ftneman indicate4^that this \oute would not 
mflfxe the irfs. Attorney's Office feel as'Xhough fche Executive 
pffice/was going behind their back in requesting ^opies of the 
trals. 

Do you recall any conversation with Ms. LeVis that is 
similar in substance to what she wrote there? 

A Yes. 

Q So this was a second conversation tha£ y^u had with 
\Lewis about these referrals? 

Yes . 

Q\ Okay . 

.in the second paragraph Ms. Lewis wr ites^ "She then 
reiterated that she would like" — and this is referring to 
you — "to be copied on the transmittal letters that will be 
sent with the referrals to the U.S. attorney and the FBI with 
a brief summary paragraph outlining the suspects and contents 
of each referral." 

Do you recall saying something in substance along those 
^ines to Ms. Lewis? 

“S ran 

Q As I understand it, your intent reall^vwas to 
pro vide her s o m e c o mfort — th a t s om e body - wa s at t e n ding to this? 
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A Yes . 

Q JWa there any effort on the>art of the Executive 
Officey/or U.S. Attorneys to communicate this information 
aboy£ the refer^aiS^To the U TST'-At^orney ' s OfXj.ce in Little 
Rq6Jc? 

A/ Told Paula Casey that she was sending additional 

snes/ 

Q Okay . 

And that was the intent all along. Is that correct? 

A Yes . 

Q Now, at the time of these phone calls j do you recall 
is. Casey was already in office in Little Rpck ?/ 

Yes, she was. 

Q\ Okay. 

wasn't the case that you^were collecting this 
information to wait for Ms. Casey to arrive in Little Rock. 

Is that right? 

A No. She was already the U.S. attorney, because she 
had already sent the letter to Jean on the original case. 

This came after that, after the — 

Q That is how you remember it, tha^Nfhis — 

A Uh-huh. 

-Q O kay. — 

Go back to JJ0474. If you look at the third full 
par a g raph an d - I r ea liz e I t . is cut , off on the le ft side — 
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"She" -- meaninq^ye<rr wi5s ftetmeuian — "then asked me about 
the final disposition of MGS&L ref erTkl^COCM . I told her that 
I had been advised that it was received bad£ in the U.S. 
Attorney's OffJ 


E5ut that I~Tl2rth~received no 'formal 
notification that a case had been openedxnor a declination 
letter/" 


/Do you recall any discussion with Ms. Lewis adong those 
lines? 

That is when she told me that the sam4 thing — she 
wa$ concerned that the same thing would happen tjo tjhe new 
referrals, yes. 

Q Okay. 


\But according to this memo, at this point in time she had 


not\go\ten Ms. Casey’s letter on the fix^t referral? 
^ Right, according — yeah 
Q 


Okay. 

Does that refresh your recollection on the sequence of 
events here with regard to when Ms. Casey declined on the 
first referral and when you were discussing these new 
referrals? 

A I talked to — I mean I know I talked to Paula about 


~\h 


e original referral and asked her to get k fetter to Paula. 
She^ aaid she _ wuuld ww I mean to ,_ Jean, — I — ani sorfiy. She said 
she would review it and send Jean a letter. I believe it was 
a£te r ~ that that J e an eall - ed me and to - ld m e that s h e was 
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sending more an^w 2 rS^concei^ied^trfvat the same thing would 
happen, so^that is when we told her to Sv s^nd these. 

I am going to show you now a sta^c of documents 
Battfs stampede-cumber 005083 iT"th<first page; the last page 
iy 005130,^ To my eye, without having ch^gked them carefully, 
tlhe patfes in between are consecutively numbered. \The front 
page/is a letter dated October 13, 1993, addres^sed\ to Ms. 

Donpa Henneman from Jean Lewis . 

Do you recognize that stack of documents? 

A Yes, I do. Yes. 

Q Okay. 

Now, that is the information that Ms, Lewis provided to 
yo\: a'fter you had the series of conversations aboht whether 
you N h<^ild get any and, if so, how mu ch^Jrfv formation from her. 
Okay. 

So — and let me show you this. It is a two-page 
document, 006767 and 006768. Now, the latter document, have 
you seen — do you recall seeing that in or about November of 
1993? 

A Yes. 

Q Okay . 

And that is the actual letter that Ms. Jersey wrote to 
Ms. Lewis saying, "I am declining to taxe nirtnfer substantive 
action on this referral," referring to the firstXone; right? 

“S Right . T£S~. ^ 
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Q Okay^^Str-you wourd-a^g^ee then that you received the 
information about the second referral^vbefore Ms. Casey 
letter regarding the til [t referral? 




But I had talked to Paula at 
this second set of referrals, 
review it and send a letter, 
an some time for her to review all the fcoc^i 
seind a letter. 

Q Okay. 

It is your recollection that before you received the 
s^co^d, the information concerning the second set of 
ref^r^als, that you had spoken to Ms. C^arey on t^ie subject of 
actind u^pn the first referral? 

A Yes. 

Q Do you have any recollection whether it was a day 
before you re.ceived the information about the second set of 
referrals, whether it was a week before, a month before? 

A I have no idea. 

Q And when you received the information about the 
Second set of referrals, what did you do wijtn. it? 

~~R Pilf It with the ~ TTfcrs t - of th e do cnimentk. 

Q The rest of what documents? \ 

-ft All th e- d o c um e nts that - 1 ■ had - accumulat ed throughout 
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time speakin* 


ewis file? 

Jean Lewis file, but a *±le with the recusals 
g^nt reports and everything that we ha<J don^ on this 

filed it in the Eastern District o^ Arkansas file. 

And did you include in that file memoranda pern ari all zing 
an^ of your conversations with Ms. Lewis? 

A No. 

Q Did you take any handwritten notes that f/ou might 
h^ye\ripped off and shoved into the file jacket tpat you had 
created,? 

vThere were a couple of nptes . I know thepe was one 
handwritten note. 

Q Okay. 

Was it your general practice to make handwritten notes of 
your conversations with people from outside the Executive 
Office for U.S. Attorneys? 

A When I give ethics advice, yeah, \l\know all that; 
b\it something like this I wouldn't, no. 

■Q And Ms. Westbr oo k n e v e r advis ed ~/ou that if you were 

going to be communicating with Ms. Lewis regularly you should 
mak e some sort of not e ? 
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showing you — withdra*^. Were you aware that 
consulted with Ms. Casey re^rding whether she 
IT in - tms^matter? 

how did you become aware of £hat? 
told me that she had talked to iier about the 
t a conference that they were at together when we had 
e chronology. 

Okay. 

When you were making the chronology, that ^as/the first 
that you knew that Ms. Westbrook had consulted with 
S^asey on the issue of recusal? 

That I can remember, yes. 

Okay. 

What can you recall Ms. Westbrook telling you about her 
conversations with Ms. Casey? 

A She was just trying to remember when she had talked 
with her and remember that she had talked to her at I think It 
was an orientation for new U.S. attorneys, and asked me to 
find out when it was, because that was the\^ate that she 
talked to her. 

“0 Okay. 

What did you do to find out that information? 

-A Ju s t found out -the — da t e of the conferenc e. I think 
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it was probably^. 
Q /tfkay. 


book. 


ow Ms. Casey, as I understand, was at, a regular 
orientation prp J grafif’that is soitetb^ng that isv ordinarily done 
arid it is/^art of the mission of your office, ^s that 
correct? 

/a Well, the Executive Office hosted i^ fo^ all the new 
U.s. Attorneys coming on board. 

Q Yeah, sort of give them an idea of whit pitfalls 
they should avoid and how they could communicate with the 
Executive Office to communicate with other parts ojt the 
Department of Justice, right? 

V A Yes. 

All right. I am going to show^ou JJ0478, which is 
a singie\page memo from Jean Lewis-'fo Richard I or id and Lee 
Ausen dated October 27, 1993; and just read that to yourself, 
please. 

A Okay. 

Q Do you recall having a conversation with Ms. Lewis 
in which you asked her about receiving the declination and she 
f.old you she hadn’t? 

A Yes. 

-q D o y o u rec all if y o u c all e d - M s-r-^ewik the day that 

you learned that this letter would be sent or ir^you waited 
som e time befor e calling -- h e r7 - 
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th 


A I dor^r^member 7~ 

Q s&s . Lewis writes — and thisx^s in the fourth line 
down Awards the right — "She" — raeaning\you — "then 
ad^sed that Jj^r^supervisor DelT'Wealbrook hacKevidently had a 
conversation with U.S. Attorney Paula Cathey and\that Ms. Casey 
tated^ that she would be sending a declination letter to the 
RTC /on that particular referral." 

Do you recall in substance communicating to 
it you were relating what Ms. Westbrook had ti>ld 
A No. I mean, I remember telling her that 
will be coming, but I don’t remember having a 
itV Deborah. 

Q . You think this may have been basep' on onversation 
tha' iu had with Ms. Casey? 

No. I don't dispute th at" Jean is right.] It was 
probably based on a conversation I had with Deborah. 

Q But you are just not sure? 

A I remember the conversation with Paula, and I don’t 
remember her telling me that she was sending a letter. I 
remember her telling me she would look into it and she would 
et a letter to her, but I don’t remember V^r telling me that 
ihe^was sending it. So the only other perspn\that would have 
known would have been Deooran. 

Q Okay. 

T hen ln ^t h e "s r e c ond " paragra p h Ms. Lewis writ es Donna also 
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noted that Ms .^WestBrook advTs&d'-her that USA Casey had stated 
that she >* 6 uld "deal” with the other referrals as well. Do 
you h^e a recollection of saying anything^imilar to that in 
tance, if^ndCthose exact wori 
A remember telling her that, yi 

And when you say you can remember ^telling her that, 
f do you mean in substance, or can you remember your^ exact 
wotfds? 

A In substance. 

Q I am going to show you one page. It 4 s, for the 
cord, 006788. Do you recognize the handwriting £n that 
pag^7 

Ho, I don’t. 

Q\ For the record, this is a phobdcopy of\what appears 
to be''* £ege of handwritten notes [€hat came from so me sort of 
a spiral notebook. If you notice towards the bottom, 

Ms. Henneman, there is the date 11/2 and to the right of that 
the name Gerald McDowell. Do you know Mr. McDowell? 

A No, not personally. I have heard his name before. 

Q Okay 


The name that you have heard is, to y< 
employee of the Department of Justice? 


A YesT 

Q Okay. 

nmdernflzrcTrtJre-Ti'amen^ier e -appears-(-202 )- 023. 514 is 
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the prefix for 
A /Yes. 


E3epar^meht~^f>^Justice , right? 


Now, underneath that it appears 
RTC^ and if Y) 


say, okay, RE 
are a cohpls of dashed 


rook at the — 

l^es toydrd the left. In the fourth ^hadown \t appears to 
>e ( "Tbld him of Henneraan contacts by L. Je^i Le^s." Do you 
see /That? 

A Yes. 

Q Having seen that, does that refresh ybur 

recollection that in early November of 1992 somebody was 
asking you about your communications with Jean Lewis? 

A No. 

Q If you look two down there is another dash, and it 
appears to say — and I am not attributing this \o you -- "We 
will get\RTC referrals to Henneman 

Do you see that? 

A Yes. 

Q Can you recall any conversation with anyone outside 

the Executive — 

Mr. Fishman. Could you read that again? 

Mr. Clark. You want me to read it? 

Mr. Fishman. Yes. I wasn’t paying attention. 

“BY MR. CLARK: 

Q We will get RTC referrals too — T-0-& — to 
neman '. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


1479 


90 


Mr. Fishman^- — f am not S' 
tire you are reading 

quest' 



^whether it is "from” or "to." 
accui' tely. That is the 



not 


am not quarreling with the goo< 

I am Just honestly not sure. 

Mr. ClflEK. Okay. 

I am saying I am not attributing this to t^e fitness. 
Mr. Fishman. I understand that. 

BY MR. CLARK: 

Q My question, Ms. Henneman: Did anyone outside the 


E^ecfcitive Office for U.S. Attorneys in or about November of 
199 ^ s^eak to you about obtaining eithep^the summaries of the 
RTC r^fefcrals or the entire RTC re r ferrals? 

A No, but can I — I gave them to Louis DeFalaise — I 
am not sure when that was — to comply with whatever request 
it was to turn over all documents. But that is the only 
person that I ever turned any documents over to. 

Q When you provided the documents to Mr. DeFalaise, 
ou have spoken earlier about how you had a\file regarding 
his. Did you turn over the whole file, or] add you go through 
it an d pick out ~~ certain documents? 

A No. I turned over everything we had; \nade copies 
and- turned ov er e v er ything w e had* 
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Q Okay^. 

Was chronology provided at ^he same time, or was it 
handed over separately, if you remember? 

A I remember there beTfig^-t^o request^. I believe the 

Irst tipt^f it was for just documents , and the kecond time I 
/believa that — I believe they wanted a chronology. I could 
be yrong, but I remember — I mean throughout the\ time we have 
bekn receiving — 

Mr. Fishman. I am going to stop for one sWcokid, because 
am not sure at this point. Given the fact that the witness 
aesn't remember exactly what the timing is, I /am /sort of 
\reluctant to explore a request made by variou^ otpier 
pvk^tigative bodies. 

Clark. I understand counsel 'S/doncemA 
CLARK: 

Q ~ I believe your testimony — and correct me if I am 
wrong — that some period of time after these events but not 
in conjunction with any investigation by special counsel or 
independent counsel that Mr. DeFalaise had made a request for 
the chronology? 

A Yes. 

Q Now, you are handing over the dodufients to 
MrT~-p e r ala.t5e . — lf as - it In c o nne c ti o n wlt h^thatv the creation 
of that chronology? 

—h 1 d e n 1 t -u nd e r s t a nd th e- qu ee tion . — Was— what in 
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connection 

you handed over these documents that you had in 
DeFalaise, that is what you did, right? 
rstand it. Was^the^chronology in connection 
documents? 

hand over documents to hi\ in Connection 
giving him the chronology? 

Q Okay . 

Do you remember what you did first? 

A The documents or the chronology; is ^hat^ what you 
asking? 
k Q Yes. 

I believe that we give him t^e^ocumen^s first and 

then ame back and asked us fofa c hronology. 

Q Okay. 

Now, before you said something like they were asking, and 
sometimes you say he, sometimes you say they. Were you using 
"they" because you are referring to anybody in particular? 

A I believe it came from the Hill, the request came 
|from the Hill, and Lou was asked to get thy\documents . 

Q I am going to show you a single-piaCe document. It 

is 0T572F: It is a letter datea~DedemB<5r'2 , 1993. From Paula 

Casey to the Honorable Susan Weber Wright. Have^you ever seen 
t> at " before , Henneman? " 
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PCttN QUINTERO 

Q /itow, In that letter, i 
Ms. Q^sey is notifying the judge 
an#' she refe^s-'-'toa specific sec 
knual tMt the notification is being 
that /air? 

A Yes . 

Q Okay . 

Do you have any recollection of ccmraunicat 



summarize it, 
her recusal, 
. Attorneys 
pursuant to; is 


with 


. Casey that she ought to do this? 

A No. 

Q Do you know if anyone within the Executive Office 

thz to. S. Attorneys had any communication wi/h Ms/ Casey 
tel\in^ her that she should do this? 

No. 

Q Was there some sort of checklist that your office 
maintained, to your knowledge, in recusal situations of the 
various notifications that had to be made and the various 
forms that had to be filled out? 

A Not a written checklist, no. 

Q Okay . 

So, for instance, months later you wouldn't be able to go 
back and find out whether the Chief of the General Litigation 
and Legal Advice Section had been advised of a recusal? 

"A We — dbul'd find our -by goiircpcrcr^the file J and pulling 
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e should hav£ 


Dies of any letters that 


the file becay 
were senj^out. 

Okay. 

So that^wtfs' your control mechanism, you ^ept copies of 
LI the^documents, you didn't have like Xsingrfe summary 
/checklist that somebody could just look at Very Quickly? 

A Correct. 

Q Okay. 

As far as you know, everybody was very good about keeping 
copies of their documents? 

A Yes. 

Q I am going to show you now a group dt documents and 

I^amN^going to have to read the Bates numbers because these are 
not\ consecutively numbered, so if you vtirll bear yith me, and I 
have copbps of them: 006594, 006 $95. 006597. 006^ 8, 006617, 

006634, 006635, 006636, 006637, 006638, 006640. Have you had 
a chance to look through those? 

A Yes. 

Q Now, many of the pages that I have handed you are 
photocopies of some of the, maybe all of the E-mails that Jean 
Lewis* wrote that we have already discusse^\ Would you agree? 
A Yes. 


Q But also included in here is, for instance, 006597. 
and 006598 on 6597. At the top, there is a heading statement 
~the Honorable James A. Leach, index of supporting documents 
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Madison Guaranty^Savings and~~t&aiv*^March 24 , 1994, and then 
there is^d' list of documents. Do you're that? 

Yes . 

Q My^qu^stion, Ms. HennemSnv^is do yo\i recall in or 
round %He end of March of 1994, possibi^ April\ anyone 
/showing you these documents, anyone from th\ Department of 
Justice showing you these documents and asking^ yo^ to comment 
on /them? 

Mr. Fishman. Could we go off the record a second? 
[Discussion off the record.] 

Mr. Clark. Can we go back on? 

Mr. Etetonan., Yes. 



X appreciate your conversation, Mr 



I have had an 


opportunity to determine the circumstances under\ which the 
witness discussed these documents [and I have no ob jection to 
your asking any questions about them at this point. 

Mr. Clark. Thanks. 

BY MR. CLARK: 

Q Ms. Henneman, do you recall the question, then, I 
posed to you? 

A Could you please repeat it? 

Mr. Clark. Can the reporter read it bh 




[The reporter read back as requestedT] 

The Witness. No, I was given the documents'^ but I wasn't 
ed to comment. 
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BY MB^CLARK: 

Q /''Okay . 

/Who provided the documents to you? 
Westbrook had 



ce or after I 


I believe she got them 


nd can you give me a sequence in\connection with 
/'production of the chronology and the turn^ver\of the file 
r. DeFalaise and these documents? 

Do you understand my question? 

A Were these documents given to me befc 

turned the documents over to Mr. DeFalaise? 

Q That is correct. 

V A I don't remember. 

Do you recall if Ms. Westbropk^ had any, — 
withe h>. What did Ms. Westbroo k say to vou whem she gave 
you these documents? 

A She just told me that they were Jean Lewis' 
renditions of our conversations and asked me to look at — I 
mean, she gave them to me to look at. 

Q You had already provided the chronology, correct, so 
|these were not given to you to help you to\^ assemble the 
thronology; is that right? 



A I did not use these to assemble the Chronology, no. 
Q Did you take the opportunity to read l^irough the 
Jcumehts when you received them from ms. Wesrbrdok? 
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A Yes^ 

Q /''Did you speak to her 
to review them? 

A Ye: 

Q What did you say to 



opportunity 


That I didn't remember saying eve^sythi^g that Jean 
Lewis said in here, and that was basically 
Q A brief conversation? 

A Yeah. 

Q Was it only Ms. Westbrook or was ther/e anybody else 
within the Executive Office that you discussed/th^se with? 

A Just Ms. Westbrook. 

V Q . To your knowledge, was Ms. Westbrook communicating 
yodr conversations about these documents'" with anyone in the 
Offic^olf, the Deputy Attorney Gene ral at about that time? 

A Was she? 

Q To your knowledge? 

A No, not to my knowledge. 

Q To your knowledge, was she communicating with John 
Keeney at about that time about your comments on these 
jdocuments? 

A Not to my knowledge. 


Q To your knowledge, was she communica .ing with Gerald 
McDowell on that same subject? 

~5 Not to my knowledge. 
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How ^botrC'TSohaid - Mat 
tfot to my knowledge. 

To your knowledge, was she commuhicating with anyone 
from the Whit>^H5use staff about'~ya^r comment^ on these 
bcument^ 

Not to my knowledge. 

Q Were you subject to any sort of disciplinary action 
in /or about April or March of 1994, as a result^ of these 
communications? 

A NO. 

Mr. Fishman. Mr. Clark, before you put tiye document's 
, because they were produced out of — I yiat,j don't know 
the hnswer to this, were these documents, it / say$, statement 
of \he\Honorable James A. Leach, were t>dse documents you just 
questl^n&O her about made a part « ft the House, the [ 
Congressional Record by Chairman Leach? 

Mr. Clark. That is my understanding. If you look at 
006597 and 98, for example, someone has highlighted Donna 
Henneman's name next to particular numbered documents. 

Mr. Fishman. Okay. I see that. 

I am just questioning whether these 


Mr. Clark. And, for instance, the nu 


rs that appear in 


circles on the copies oi me t-mails theifiselveh, it is my 
understanding that those circled numbers correspond to the 
t 3 grs"tha t ~ a r tr ~ mi the index. 
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Hr. Flghmatvr ^Tt would^appeax to be so. I am just asking 
for clarification whether they were made a part of the — I 
meany^omehow made part of the Congression^ Record on the 
day ~ 

Mr ./ <5lark. Yes, that is my under standing. \ Yes, they 
were the public domain, yes. 

Mr. Fishman. I was just curious. 

BY MR. CLARKj 

Q Ms. Henneman, the copies that you saw as I opposed to 
thje copies that I have, did they have your name highlighted, 
\you recall? 

A No. I think I did it. 

\Q You think that you did? 

A\ Yeah, because I think Debora£/^sked meVto highlight 
whereNny^iame was, so that is whatfl did because sh e wanted to 
read, she read it also. I think hers is highlighted also. 
Maybe not. 

Q In a couple of instances, for instance, if you look 
at 006617, it is hard to read, but I do believe that — 

A That is Deb Westbrook. I think she asked me to 
highlight where both of ours were. 

\ Q Showing you now 006584 and 85, do) ^pu recognize that 
two -page document? 

A Yes, I do. 

~g Ahd ~ that is the -c hronology that - we -h - a v e J spoken some 
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pacific days 
n't really 


about? 

A /Yes . 

Now, in preparing this, you trieU to be as 
comprehensiv^^-tfs'you could be; ara^^correct? 

A / Yes 

Your task was to give a complete "bhronblogy as best 
you/could remember? 

A Yes . 

Q And so, for instance, some things havp s 
arid some just have month and year because you cb ul 
/remember the particular days? 

A Correct. 

\Q . Okay. 

ow, you look towards the middle^/ 6584, s^e an entry 
6-23-*3? 

A Yes. 

Q Spoke with Doug Frazier? 

A Yes. 

Q Now, immediately above that there is an entry that 

has no date next to it, spoke with Jean Lewis on several 
(occasions between May and September, and t^en above that there 
\s an entry for 3-19-93, what I am not seeijno here is any 
entry indicating that on June 8th the memo was\sent back to 
Doug Frazier. Do you see that entry anywhere? 

“X No: 
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atno 


Q Do ^yotT'liave a recolT^tX.on of as you were preparing 
this cor*s€iously deciding not to includ^ that? 

No. 

Q Do^ydiT recall discussin^i^ with Ms\ Westbrook? 

A Mo • 

When you were preparing this did Vpia r^fer to the 
fily£ of documents that you had? 

A Yes . 

Q And was there a copy of Mr. — the mep 
MjK Frazier? 

A Yes. 

Q And, in fact, that would be the onl^ way that you 
waul'd have- gotten the date for June 23rd; ^sn’t /that correct? 
Av Yes. 

To your knowledge, the fentry fo *- June was never 
included in this? 

A Correct. 

Q Okay. 

It never was as far as you know? 
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Q Wei^ydiT given any InSt^cjoctions as to the format or 
the meai^" of identifying this? 

No. They just wanted , Lou askedXfor a chronology 
an^ a list of^llthe documents that^we had. 

Q y' Okay. 

,d this was not a form or type of docll^nent\that you 
regularly prepared, correct? 

A No. 

Q For instance, it wasn't like the urgent Reports that 
have seen before where you have a specific format? 

A Correct. I just did this myself. 

Q Did it occur to you at the time thaif somebody 
looking at- it would not have an idea who prepared it or when 
it \^as\prepared? 

No, it didn't. 

Q Now, a couple of these entries it doesn't indicate 
between you and Ms. Westbrook who took the action, now on the 
first page, 6-5-84 spoke with Jean Lewis on several 
occasions. That refers solely to you? 

A Yes . 

Q To your knowledge, Ms. Westbrook iver spoke 

lirectly to Ms. Lewis? 


A To my knowledge, yes. 

Q Okay. 

Did you and Ms. westbroox ever disduss whether she should 
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speak directly 
A /No . 

Did Ms. Westbrook ever tell you Xf f irmatively that 
shX did not 

A / No. 



to speak with Ms^-Lewis? 


So the 6-23-93 entry, that refersXto you again? 
Yes. 

And 10-93 spoke with Jean Lewis, et ^eteira, that 
^ain is your entry? 

A Yes. 

Q Now, the next entry, 10-93, spoke with USA Paula 
a^y and advised of alleged problems Jean Lejais ywas having 

Is that 




wlth\ former USA, and then there is some mo; 
bottj. ypu and Ms. Westbrook? 

Yes. 

Q I am going to show you three pages, each of which is 
a single page of handwritten notes, and they are Bate stamped 
No. 006586, 006587 and 006588, and I am not saying that they 
are all from the same source. I don't know that. So just 
look at them and then I want you to tell me if you recognize 
|the handwriting on any of them? 

A Yes, X do. 


Q Okay. 

Can you tell me which page or pages you re< ^ognize the 
erndwriting on? ; 
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there one handwriting or ihore than one? 



st read for me everything thkt yoti see on what 
Post It, a photocopy of a Post It^ 

Sec, McDougal, Fraud Section, Jean 
February '93, a telephone number. Eastern District 
rjkansas, Lee Ausen, and another telephone number. i 
Q Okay. j / 

And each of the telephone numbers has the same area code 

8l6?\ 

A\ Yes . 

, Okay. 

To your understanding, that is Arkansas? 

A No, I believe that Jean Lewis was out of Kansas 

City. 

Q Kansas City? 

A Yes, Missouri. 

Q Exec Sec, what does that refer t ^ that is a little 
bit of shorthand? 




A Executive Secretary. 

Q McDougal, what does that refer to? 

“A I believe that - wa”s _ who “the reierral was" about, the 
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3 1 It? 


original referral^ one cf the naitte^J.n the original referral. 

Q / { Okay. 

Mid does it look like M-C-D-O-O-G-L-E? 

A Ye*<" 

Q // Now, do you know what this Pos'fcslt wak attached to? 
The file. I don't think it was attached to a 
specific document. 

Q 0066587, which appears to be another ^osf 
A That is mine. 

Q That is your printing? 

A Yes, everything there is my handwrit j/ng 

Q Okay. 

3an you read into the record everything that you wrote on 
thik P6st It. 

A\ y Crira, Keeney, February art. ion— through Doug 

to AGX 93021101532, USAO should handle to Doug March 19th, 
Alberta . 

Q What is the reference to Alberta? 

A It may have been who I spoke to in Exec Sec, I am 
_not sure. 

Q It could have been a secretary? 

A Yes. 


Q And the entry to Doug March 19th, do you recall what 
that refers to? 

^~A I took this Information or thTs - note when I was 
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talking to the^-E-xtfcutive Secr^arywhen they tracked down the 
correspondence I was looking for. ThaV^was the Executive 
Secretary number, the one that starts with\$, and she was just 
telling me wjjab-'she had on her Exfecu^ive Secretary screen as 
to vthere/ihe action was. They went to C^minal\Division, 
/Keene/, no action, through Doug, and that i^all\the 
information that she had on her computer. 

Q And you don’t know the date that you prepared this, 
do you 7 

A It was early in my conversations with) Jean, because 
it was when I finally tracked it down that it v^as /in the 
priWnal Division. 

\q . Okay. 

Dd you know what the phrase "no action" wha^ that relates 

to or vhat that means? 

\/ 

A No. Apparently Criminal was taking no action on 
it. I don't know. 

Q And then the number beginning with what appears to 
be the letter X, that is the control number that you spoke 
about before for documents that go through^ the Executive 
Secretary? 

, A Yes . 


Q Okay. 

Now, on the third page 006588, it appears tliat there are 
different types of handwriting. Would you ayree with 
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that? 


he handwriting that la darker and on t^>p, v^hose Is that? 
A Deborah Westbrook's. 

Q Okay. 

And then the handwriting underneath that abpe^rs to be 
Jqan Lewis and then some additional information? 

A Mine. 

Q Okay. 

VAnd. do you know the circumstances und^/ whi£h you created 
thi>? 

, No, I don’t know why De borah — I don’t k now who 
Deborah was talking to or how she took the notes . I remember 
just taking — that is Jean Lewis’ name and address. 

Q Okay . 

You didn’t keep, for example, a spiral notebook that 
Ms. Westbrook may have written in? 

A No. Deborah had the spiral note^ok. 

Q Okay. 

Just give me one second, please. Ijust J^eed to look at 
a couple of things. 

“Ms. Henneman, we talked some about - the~tri'me- J s tamp that 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


1498 


109 


Ms. Johnson irj^yrJur office ha3T'"--flow , was there one for the 
Executive^Of f ice and a separate one fotythe Office of Legal 
Counsel? 

A Ye><^I believe each se^rt Lon in the\Executive Office 

pr'robably^ias their own. There is one general, \>ne for all 
/incoming mail that comes in to the Executive^ Office and then 
each section has their own. 

Q Okay. 

So, for example, I am showing you 005136, it is a copy of 
a (letter from Ms. Casey to Mr. Heymann, November 5jth, and what 
directing your attention to particularly is what appears 
to be a portion of a time stamp towards the right' side, and I 
khow\it is incomplete. My question is, doe^ it ^ook similar 
toNanyvtime stamp that you are familiar 




ith within the 


ExecutLv^> Office for U.S. Attorne ys? 

A They are all the same. They just have different 
sayings . 

Q Well, for example, 007039 has a time stamp from your 
office, and it has up top EOUSA received, and then it has the 
time, and then Office of Legal Counsel underneath? 

A Yes . 

Q That one it appears to me it has the information 


about the date and time and then underneath it\some further 
information. You just don't know? 

A I — just don't know wno“that is from, where it is 
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from. 

Q /tikay. 

inally, just a couple more questions\ 

Mr. FlshmarfT To assist y^uT^bythe way,\the letters that 
appear afc^the bottom of the page, GEM, IXbeliev^, means that 
.this particular copy of the document that y&p ar^ showing the 
' withes s from McDowell's file, X believe. 

Mr. Clark. That is what I figured. I appreciate it. 

BY MR. CLARK: 

Q Ms. Henneman, during the time that you were dealing 
\wiih Ms. Lewis — 

Mr. Fishman. Let me, for clarification, Mr ./ Sgro points 
oilt ^hat the date time stamp on 005136 may not be, just has 
the\wc\d "Executive," it may be the Exeotftive Secretariat time 
stamp ^nds^ may not be EOUSA at all i s o I don't wantl vou misled 
by the witness' answer. It may not be an Executive Office of 
Attorneys date time stamp. 

Mr. Clark . I understood that she didn't know if it was. 

Mr. Fishman. Just for purposes of clarification, we 
think it may be Exec Sec. 

Mr. Clark. I was going to make a request afterwards that 
tau try to confirm that for me. 


Mr. Fishman. Sure . 

The Witness . It probably is because it was\ addressed to 
' DAGT 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


1500 


111 


BY T 

Q sfta. Henneman, in your commuri'i^ations with Ms. Lewis, 
they were fairly cordial, correct? 



to your knowledge, there never was a time when 
rfis had any argument or exchange where one or 
accusations against the other?\ 

Q Okay. 

And so you are aware of no reason why Ms. s would 

harbor you any ill will? 

A No. 

\Q Okay. 

getting ready for your appearand here t y — 
withdi^ wry. 




Before appearing here today have you spoken with either 
Mr. Moscato or Ms. Westbrook about their experience testifying 
in this matter? 

A No. 

Q Okay. 

And other than attorneys representing\ ^the Department of 


jTustice, have you spoken with any attorneys) fr° m the White 
House oetore you camelie re “today about tHis master? 

A No. \ 

-Q H as - - anybody told y o u t h e sub st a nce o f - wnat other 
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RPTS WHALEN 


[ 4 : p.m. ] 

BY/Mi T. CLARK : ^ 

Q / Did anybody tell you that you >t^ould try to portray 
/any yidividual in a particularly good light ^or in a 
particularly bad light7 
A No. 

Q You understand what I mean by that? 

A Yes. 

Q When on or about September 23 of 1993, Ms. Lewis and 

> spoke about the new referrals and Ms. Lew/s ajaid she 

c i\t have a decision on the first referr did that 
sur ^ you? 

> No. 




Q The fact that three months had elapsed since you had 
gotten a decision from Frazier? 

A Well, I knew it had just been sent back to Paula 
Casey that she would have to review it, so I didn't think that 
it was unusual that she hadn’t had it yet. 

1 Q Okay . \\ 

V Did it surprise you that Ms. Casey — Well, Y ou sa Y 
had just been sent back to Ms. Casey, I take it* then that to 
your understanding, Ms. Casey was unaware that tiiis has been 
^sliding for some period of time? 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


1503 


114 


A I dgn-HT think she knev^-Lt was pending all that 
time. Sj>^ wasn't even a U.S. Attorney^© whole time so she 
wouldn't have known. 

Q DijJ^lxsurprise you tha£^-she didn ' t\}cnow? 

A /No. 

Did you think to yourself anythi nek along the lines 
^of,/oh, my God, I thought we had gotten rid or\thi\s and now 
th.f3 woman is calling my — 

Mr. Fishman. I'm going to object to your inquiring into 
thje thought processes — she's here as a fact w|.tn^ss as to 
\conversations she had. 

Mr* Clark. Wait a minute. This is not being conducted 
according to the Rules of Civil Procedure , ydkay, /and I'm 
asklngxfor the witness' thought process's. 

Mr. yishman . I understand tl fat . 

Mr. Clark . I would like an answer. 

You can make an objection, your objection is noted. 

Mr. Fishman . I understand that. I don't believe it’s 
appropriate to subject career Justice Department employees who 
are not supervisors or in the hierarchy of the Department to 


fl 


hat sort of inquiry. It has been the subject of criticism by 
djiairman Hatch who is our oversight Chairmayi qn the Judiciary 


Committee on the Senate side, I can understand rhat. 

Mr. Clark. Okay. Your objection is noted. 

If you want to pursue this - point , either in a later 
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conversation jw?^'llyou want to^nTeroorialize it, that's fine. 
Take it uhder advisement. At this poirtt right now your 
obje^'tion is noted and I would like an answer. 

Mr. Fi shm3nT ~~I would like~'t1i&--quGstion r^ad. 

[Tb£ reporter read back as requested^ ] 

Mr. Fishman. I’m not going to instructs the Wtness not 
to Answer the question but I do think we need^to nave further 
discussions with the committee staff over the appropriate 
scope of depositions and the understandings witn which we are 
proceeding. 

BY MR. CLARK: 

Q You can answer the question. 

A .No. 

Clark . I have nothing furth^r^at this ^ime. 

Sarcla . I would like ^ 10 minute 

break. 

[ Recess . ] 

Ms. Garcia . Let's go back on the record. 

BY MS. GARCIA: 

Q Ms. Henneman, thanks for coming here today. 

I appreciate you taking the time to answer these 
questions thoughtfully. 

First of all, I would like to know whethe^ you are a 
public servant, a career public servant? 



Yes . 
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When were creatXTTg'-the chronology that Mr. Clark 
referred earlier today, could you t^k© me through a couple 
of the^entries here? 


States 


in 


/Gene 


on 


''On February 9th of 1993, a memfckwas prepared, it 
relevant part, memo prepared forN^eputy Attorney 
USA recusal. 


tr. 


that a memo that was prepared in your o^fige and then 
insmitted to the Deputy Attorney General's Officd? 


on the 


\req 


A Yes. That was the memo to the Deputy 
4usal . 

Q At that point, so am I correct in sayind that on 
F^riiary 9th of 1993, the Deputy Attorney Genera]/' s Office 
fir\t h^d the recusal request by U.S. Attorney B^nks? 

\Yes . 

Q Subsequent to that, on March 19, 1993, the recusal 
request was forwarded to the Criminal Division; is that 
correct? 


A I believe it was forwarded to Criminal before that 
by the Deputy Attorney General’s Office. 

V Q Okay . \\ 

And on 3-19-1993 the decision was madejiii the Criminal 
-Division as to whether there was prosecutorial Writ to pursue 
the referral; is that correct? \ 
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referral at tTTat^time went to the Deputy 
Office for final deba^rmination on the 
question; is that correct chronology of events? 

e memo w^nt to Doug 

rom the Criminal Division with their conclusions. 

sition of the 


to the — yeah/" 

Criminal Division with 
that point, was it in the 

Attorney General to make the determination^ to whether 
Banks had basis to recuse or not to recuse? 

A Yes. 

Q From March 1993 through June of 1993,^ 

hilt the recusal request sat in the Deputy Attorney General's 
3ffi.ce for determination? 

I don't know. 

Clark . Are you asking for tjie^witness ’ \knowledge? 
Sarcla . Yes. 


I correct 


The Witness . I don’t know where it sat. 

BY MS. GARCIA: 

Q When you spoke with Mr. Frazier on June 23, 1993, 
did Mr. Frazier indicate to you that the recusal request had 
_been decided upon and forwarded to the U.S. Attorney's Office 
Ln the Eastern District of Arkansas? \\ 

A They had sent it back to the U.S., Attorney's Office 


for a decision on whether there was prosecutorial merit or 
not . 


Did he indicate to you when the decision on the 
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recusal questi£»^fta<J~been made^anclsubsequent to that when the 
referral/K^d been forwarded to the U. SN^ttorney ' s Office? 

No, not specifically. 

Q Durjrn^this time frameT'^Ma^ch of 1993 — let's say 
January pi 1993 through June of 1993, ha&^your office 
submitted many recusal requests up through the\ Deputy 
Attorney General’s Office? 

A Yes. They — they go up there routinely yes. 
doh't know how many. 

Q Was there a lag in time as to the Deputy Attorney 
t Gex\eral's determination on those recusal questiyons^ 

A I'm not sure. I don't handle them. 

Who would be the best to tell us jfcnat ? \ 

A\ Stephanie Johnson, or we cou^cKpull thet log, but I 
don'tNwvfy if the log would contai (n all the informa tion that 
you need. 

Q On October of 1993, the entry in the chronology 
referring, which is Bates No. 006584, a statement is made, the 
statement is, "USA acknowledged there was a problem with KTC 
and stated that in the past the RTC refused to turn over 
locuments for USAO review." Do you know wft ^ that statement 
rs referring to? 

A Paula Casey had advised that there had been problems 
in the past. I think this was even before she became U.S. 
Attorney, there” had been friction between - the U.S. Attorney's 
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Offices and the ^RTe"that the7~+*adhad some problems, and in 
one instapde the U.S. — the RTC had reused to turn over 
documents to the U.S. Attorney's Office in\£ case. 

Q Do you^Rnow whether~~f3Tese^documents\related at all 
to the Madison Guaranty -- 

I don't think so. I think she wa'k jusb, giving me 
instances where there had been some conflict between RTC and 


the U.S. Attorney's Office and she wanted to reeolye it since 
she was the new U.S. Attorney. 


Q Okay. 

I am going to hand you a document JJ0468. / I believe you 
have reviewed this already today but I would like; you to 
reread the final paragraph there, second tO/iast /paragraph. 

:. Fishman . For the record, this the May 19 E-mail 
of Jean Lewis . 

Ms. Garcia . Correct, it's a May 19 E-mail from Jean 
Lewis to Lee Ausen — I'm sorry. It's to Richard Iorio CCed 
to Lee Ausen. 

The Witness . Okay. 

BY MS. GARCIA: 

Q The statement I'm referring to i^X^in quote, "when I 


explained that it was a referral out of MadJ.s^n Guaranty 
forwar ded ' to that — of - f ± rg - fay Chuck-Ba n ks 


t Mad! 
i ~, — sne 


hid immediate 

knowledge stating," in quotes, "oh, the one involving the 
Pres i de nt and hi s - w i -fe-r^- out of — quot e s . 
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Were therg^eeveral sensTtiv^issues going in and out of 
the U.S. ^ft€torney ' s Office at that tiihe^that you had become 
aware/of? 

Mr. Clark^ ^T^n going tooBtect to form.\ 

Did/^ou mean U.S. Attorney’s Offic>^ Or t^ie Executive 
/Officer for U.S. Attorneys? 

Ms. Garcia. I’m sorry, I meant the Exec^tiv^ Office for 
U.?. Attorneys. 

BY MS. GARCIA: 

Q Were there issues that came in front pf you that 
k we^re of a sensitive nature causing you to remembe^ that issue 
ause of the sensitive nature. Were there £ lo/c of those 
type\ of issues before you? 

A\ Yes . 

Were any of them of suclf'sensi tive nature that — I 

withdraw. 

Because of the nature of those issues, did you have 
recollection of them months after they came before your desk? 
A Yes. 

Q Thank you . 

Here is document JJ0469. It’s anothe>^\ E-mail from Jean 
Lewis to Richard Iorio, CCed to Lee Ausen. ] fyie date is 
May~T5~; iy y 3 . I WoUld"TIk'e - you - to TfcsvieW"the fiddle 
paragraph? 

-ft O kay : 
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Q The^tatSment I wfll-Ha^ref erring to is the one in 
quotes. /Pthe also stated that she wabxorowing increasingly 
frustrated with the situation because she\ad seen the 
information, kn^wthat it hadcbme^n and cotH dn,t understand 

/ *rhy she was having such a hard time trab^ing wtiere the 
referral and exhibits had gone." Unquote. 

A Okay. 

Q Why were you frustrated with being unablie to find 
t tfe referral at the Department of Justice? 

A Because I probably made, you know, 5 or 10 — 5 to 
phone calls trying to track it down and I was getting 
frustrated because I kept getting — somebody/was telling me 
s here and here and different places, Ao, you know. 



mak4.n$ySO many phone calls you start gating frustrated. 

Have you encountered th£t in your days at the 
Department of — those types of events in your days at the 
Department of Justice? 

A Yes. 

Q Did you ever get the feeling that someone was trying 
to hide the Criminal referral from you or any information from 
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documents begi^nirtg^with BatesTtes^ 005083 consecutively Bates 
through 130. I believe you have lobbed at these documents 
already today? 

A Yes^r 

Q /I'm curious as to whether thesb^are the only 



iocumefats that Ms. Lewis transmitted to theXpepaivtment of 
Justice and specifically to the Executive Office qf U.S. 
Attorneys? 

A That I'm aware of, yes. 

Q Did Ms. Lewis ever indicate to you that ihe was 
\go^ng to transmit a legal review of these documents, a legal 
ev^ew specifically done by lawyers within thq' Kansas City 
O^fi^e of the RTC? 

Well, when we originally taljqetf about her sending 
theseNiobuments , the additional r eferrals she wante d to send 
every — the exhibits and everything that she had, and that's 
when I talked to Deborah. 

She said we don't need all that and that we should not — 
she should not send us all of those documents, we didn't need 
boxes and boxes of documents, that she shojuld only send a copy 
qf the cover letter, and I think there are\^immaries of all 
t^he referrals that she sent. 

q Do you recall" Ms . Lewis or any^other \m ember of the 
RTC ever attempting to transmit specifically a lhgal review of 
these nine” Criminal referrals?. 
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Mr. Marcovici's position at the Department 


n attorney ad^TI^trr^within Legal Counsel's 



unusual for Ms. Westbrook ^to have instructed 
take over the recusal issue \ or the 


During the discussions you had with Ms. Lewis in 
Ich she indicated that she wanted to transmip tAe nine 
\Cr^minal referrals to the Executive Office, <^i.d she ever 

pd^ate to you that she feared someone in^he t/.S. Attorney's 
0ffcic4 in the Eastern District of Arkapaas would hide or — 
would\hi^e the referrals from U.SfT Attomey Paula ’ Casey? 

A No. 

Ms. Garcia. I believe that’s all the questions I have 
for today. Subject to further questions. 

BY MR. FISHMAN: 

Q Let me just pick up just to clarify something that 
Iboth Mr. Clark and Ms. Garcia asked you, vtytych is about Jean 
Lewis’ phone calls; okay? 

Mr. Clark asked you, l oeneve, eabTler v^hether Jean 
Lewis — whether you had received similar types \of phone calls 
~ complaints from Cither invtss Liga tors , remember - that 
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question? 

A /Yes . 

You said you had not, correct? 

A Corr£ 

Q /fn your experience at the Dep^tment 'of Justice, is 
there.^ort of a chain of command through which those sorts of 
I complaints ordinarily flow? 

A This — this is actually the first orte that I've 
ev0r dealt with or the only one I've ever dealt with, you 
know, a complaint from an investigator that they were having a 
prbblera with the U.S. Attorney's Office. But, yeaii, I would 
thi\ik there would be a chain of command if an,agency was 
h^vi^g problems with the U.S. Attorney, thay the /hierarchy in 
the\ offices would get together and talk Jrt out. 

^If somebody wanted to fc rTtow up something at EOUSA, 
ordinarily the request would come in at the top; right? 

A Right. 

Q And if somebody wanted you to seek something out, it 

would come from the Director or the Legal Counsel herself? 

A Yes . 
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Q Beca^e-SKe was ahd'trhej^JFederal agent or is there 
anything^more to it than that? 

No. Because she was another Fec^ral employee. You 
knpW, normallj^-yoiTThink the^ag^rrt^is on the^same side as the 
f. S. Attpfney's Offices, so I was justbj^ying rp help her 
/ out . 

Q I just want to clarify a couple of 'thinbs about some 
of/ the people you have mentioned in your testimony 
you — let’s start with Mr. Frazier's career, iff 
make it clear. He was an Assistant U.S. Attc 
A Yes . 

Q Do you know where? 

.Middle District of Florida. 

Then he came to EOUSA? 

Yes, as the head of Evalu ating and Review staff. 

Who are the people who go out and make sure that 
U.S. Attorney's — periodically make sure that U.S. Attorney's 
Offices are — 

A Running smoothly. 

Then he became an Assistant Director of EOUSA? 

I believe so. Or Deputy Director 


j, I guess? 


And that was back in the early 19JS 

- T es ~ — when D eborah ~rr rst came on boa^d he was Deputy 

Director. 

-Q At s o m e p oint w h e n - G eo r g e T e r w llll ger- wb s Deputy 
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Attorney 



detailed 



he also has served a coupl 
Attorney in various distri 

Yes. 

Where? 

Middle District of Florida, and I bej/ie^e it's 
Nevada. He was the Acting U.S. Attorney. 

V Q And now he is back in Florida? 

Yes . But he works for the Executive 
head Xf \he Evaluation and Reviewfstaf f . 


the Deputy's 


left from the 


as Acting 


ffice. As the 


Q Operating out of? 

A Florida. 

Q And is it fair to say that in your experience in the 

Deputy Attorney General’s Office, there are one or two people 
whose function it is to be the liaison between EOUSA and the 
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Q And ^hen^who took “dverL^t hat role when Mr. Frazier 
left the^Deputy's Office? 

I believe it was Dave Margolis 
Q And^tr'T'Margolis iswh 
A / The Associate Deputy AttorneyN^eneral 

And the Associate, just so the record Is clear, the 
Associate Deputy Attorney General is the top ^taf^ level in 
the Deputy's Office? 
f A Correct. 

Q And Mr. Margolis also is a 30-year veteran of the 
Department? 

A Yes. 

k Q And can you tell us something aboxft Mr j. DeFalaise? 

He was the U.S. Attorney fortfie Eastern District of 
Kentud) I believe. It's eitherffastern or Western. And — 



Q In the late '80s? 

A Yes. During the Republican administration. 

Q And then? 


A He came — after the change in administration, he 
came on board as Special Counsel to the Director of the 
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consumed — tM§^particular~"-issue with Jean Lewis, and so 
forth, whether it consumed molfe or l^ss of your time than 
othe^/£ro jects? 

A Morg^-"'De7initely7“ 

Mr . Fishman . I don't have anyth irig^ else . 
nanks . 

Mr. Clark. Hopefully', very briefly. 

BY MR. CLARK: 

Q You were just asked by Mr. Fishman afciout) this chain 
o! command that you understand there is in the Department to 
dgal with issues that arise between agencies and tf.S. 
\At^orneys * Offices. In 1993, when you were having these 

nunications with Ms. Lewis, at any point/aid you request 
th^t some other section within the Department of^ Justice deal 
with\ier\so you could be relievedrbt it? 

A No. 

Q Did it — did it occur to you at the time to make 
such a request? 

A No. 

Q So that although this was taking a substantial 

amount of time, it did not become so burdensome that you 

registered a complaint with anyone that this X was not really 
your- job and s o m e b o dy e ls e -s h o uld - re ally — take "gare of it? 

A No. 

- Mr .- Clark . — Th a t' s it f o r - m e-. 
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3 

1 PROCEEDINGS 

2 Whereupon, 

3 GEORGE A. CARVER 

4 was called as a witness and, having first been duly 

5 sworn, was examined and testified as follows: 

6 EXAMINATION 

7 BY MR. CHERTOFF: 

8 Q Would you please state your full name and 

9 spell it. 

10 A Full name is George Allen Carver, Jr. 

1 1 G-e-o-r-g-e, A-l-l-e-n, C-a-r, v as in Victor, e-r, 

12 Jr. 

13 

14 

15 

16 

17 Q Mr. Carver, let me just make you aware of 

18 the ground rules in the deposition before we 

19 proceed. As you’re aware, this deposition is being 

20 conducted pursuant to Senate Resolution 120 which 

21 establishes a special committee of the Senate to 

22 investigate Whitewater Development Corporation and 

4 

1 other related matters. 

2 Pursuant that Senate resolution, among 

3 other things, the Senate is examining whether the 

4 Department of Justice has improperly handled RTC 

5 criminal referrals relating to Madison Guaranty 

6 Savings & Loan. And in addition to that, we are 

7 examining the handling of certain investigation into 

8 Capital Management and David Hale, which began as a 

9 Small Business Administration investigation and later 

10 was moved over to the Department of Justice. And 

1 1 these issues will be the focus of the deposition 

12 today. 

13 This deposition is taken in advance of a 

14 public hearing, I can’t tell you at this point 

15 whether you will be asked to testify at the public 

16 hearing. We will give you notice if your testimony 

17 is required. 

18 As you’re doubtlessly familiar from past 

19 experience, the way we proceed here is 1 ask you 

20 questions, which you are obliged to answer under 

21 oath. If you don’t understand a question, please let 

22 me know and I will rephrase it. 
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Likewise, if you want a break to consult 
with Mr. Fishman, who I gather is representing you 
here for purposes of this deposition, let me know and 
we’ll go off the record. 

A One clarification, I think that Paul is 
representing the Department of Justice here, and I am 
perfectly content with that. 

Q If you want to consult with Paul Fishman 
you let us know, we will go off the record and you 
can consult with him. 

The stenographer will prepare a record of 
the questions and answers which will be treated as 
committee confidential until the hearings begin. At 
that point, some or all of the deposition may become 
public. In any event, I anticipate that some months 
down the line the deposition in its entirety will be 
public. 

Before the hearings, you will receive a 
letter from the committee telling you that you can 
come to the Senate, with Mr. Fishman, and review the 
transcript of your deposition in order to make any 
corrections. But I should advise you if you make 

6 

corrections of a substantive nature as opposed 
technical or clerical corrections, those changes 
themselves can be the subject of a recall 
deposition. 

If you, in fact, are called to testify at a 
public hearing, you will receive a copy of the 
deposition four days in advance of your testimony, 
but it’s limited to your use. It is not something 
that you will be given for purposes of distributing 
to others. And, in fact, it will be a condition of 
your receiving the deposition that you agree to hold 
it to yourself and any counsel who may be 
representing you. 

With respect to the issue of objections, 
any objections by Mr. Fishman will be noted for the 
record. Once those objection are noted, go ahead and 
answer the question. There are two areas in which an 
objection may result in an instruction to you not to 
answer. One is if there is an objection on the 
grounds of some privilege; the second is if there is 
an objection on the grounds that we are exceeding the 
scope of the resolution. Ultimately, if we can’t 
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work such an objection out, if one is raised, we take 
it to the committee chainnan who has the final say on 
ruling on those issues. 

Are there any questions? 

A None. I understand. 

Q Mr. Carver, you have testified before the 
House in a deposition; correct? 

A Before some staff of the House committee, 
that’s correct. 

Q And when was that? 

A About a week or so ago. I don’t remember 
the date. 

Q Have you had an opportunity to review your 
transcript of that deposition? 

A I have. 

Q Now, this afternoon you came in and 
presented us with a number of documents. I am going 
to ask that they be marked as GAC Exhibits GAC 1, 2, 

3, 4, 5, 6, 7, 8, and 9 for identification. 

(GAC Exhibits 1 through 9 identified.) 

MR. CHERTOFF: Just for the record, GAC 1 
is an one-page resume. GAC 2 is a document of nine 

8 

pages entitled "Chronology re: Madison Guaranty S&L 
Association.” GAC 3 is a four-page document entitled 
"Referral Number C0004." GAC 4 is a one-page 
document entitled "Charles Banks 10/16/92 letter." 

GAC 5 is a one-page document entitled "Charles 
Banks’s 1/27/93 letter." 

GAC 6 is a one-page document entitled "Doug 
Frazier’s February 18, 1993 memorandum." GAC 7 is a 
two-page document entitled "Mark MacDougall’s 2/23/93 
memorandum." GAC 8 is a one-page document marked 
memorandum to Frazier, 3/19/93. And GAC 9 is a 
two-page copy of a Xerox Wall Street Journal article 
entitled "Cover-up," dated 8/8/95. 

Now, Mr. Carver, putting aside^the 
newspaper article, which is self-explanatory, would 
you explain to us what GAC 1 through GAC 8 are? 

A GAC 1 is a short summary of my background 
which I prepared in anticipation of this proceeding 
today, as a result of having been asked for that sort 
of an item at the House proceeding. 

Q GAC 2 through 8 are what? 

A GAC 2 through 8 are a package. 3 through 8 
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are attachments to 2. 2 is a chronology that I 
prepared, frankly, for me. But I understood and 
understand if I am going to use it, you get a copy. 

But in any event, it is my chronology for 
my use and for my refreshing, and it contains 
information which, in my judgment at least, is 
pertinent to the matter of referral C0004 and the 
subsequent referrals that were made later from the 
Resolution Trust Corporation. So these are pieces of 
information that I’ve selected for me. 

Q When did you prepare GAC 2 through 8? 

A They have been prepared over a period of 
time, actually, because as I go through these 
reviews, and continue to update and continue to find 
typos and things like that, I update it. This 
particular document, though, was worked on primarily 
Sunday of this week. And then it was completed this 
morning, early. Various parts of it. 

Q When did you begin the process of preparing 
the document that now exists in the form of GAC 2 
through 8? 

A In one sense, a substantial amount of time 

10 

before in connection with the FBI interview that was 
taken of me during the independent counsel’s 
investigation. And 1 continued to look at that 
through the grand jury appearance, prior to the grand 
jury appearance, and I have continued to look at it 
in the course of getting ready for the various 
proceedings. 

So the last time, actually, before this 
that I worked on it was before the House appearance 
and I wanted something I could refer to. 

Q The initial time you prepared a variation 
on this document in connection with an upcoming 
independent counsel interview was approximately when? 

A The approximate date? I am not sure. I 
have to go back. 

Q Could you give as you month? 

A Several months ago. Early this year. 

Q It was in 1995? 

A Yes. 

Q Is it fair to say that the predecessors of 
GAC 2 through 8 were prepared sometime during 1995? 

A That’s right. 
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With the exception of 3 through 8, those 
summaries of the documents, I just did those. 

Q You mean recently? 

A A week or so ago, yes. 

Q Just to be clear on this, GAC 3 through 8 
were -- first prepared in some form or another, since 
the summer of 1995? 

A That’s right. 

Q And GAC 2 was first prepared, in some form 
or another, sometime in 1995? 

A Earlier in the year, that’s correct. 

Q It’s based largely upon your review of 
documents that have been produced? 

A It’s based primarily on the collection of 
the fraud section’s materials that I had assembled 
early in this process when we began to receive 
inquiries from Congress, from various members of 
Congress, and committees, and the grand jury. I — 
what 1 had done at that point was to have fraud 
section materials collected and located in a central 
location and placed under the custody of a paralegal 
with the location of those documents made a matter of 

12 

record so that, if necessary, we could go back and 
determine who provided the documents that were placed 
into our central system. 

That system has been maintained, that 
system was at one point copied for the public 
integrity section so that they could carry out their 
function. Actually the original set was given to the 
public integrity section so they could carry out 
their function to respond to the Congressional 
committees and independent counsel because that’s 
their function. And we have a copy set, so this 
comes from the copy set and I go back and review that 
in anticipation of these kinds of proceedings. 

Q Let me direct your attention, Mr. Carver, 
to the year 1993. During that year, what was your 
position in the Department of Justice? 

A Principal deputy chief of the fraud section 
in the criminal division of the department. 

Q And in the spring of that year, who was 
your supervisor? 

A Spring of 1993, Jerry McDowell. 

Q Who was his supervisor? 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


1526 


13 

A Primarily Larry Urgenson, who was then 
Deputy Assistant Attorney General. He was acting 
Deputy Assistant Attorney General, that’s correct. 

Q In the spring of 1993, who was the acting 
Assistant Attorney General? 

A John C. Keeney, who is known as Jack 
Keeney. 

Q And was he the operating head of the 
criminal division during the spring of 1993? 

A That’s correct. 

Q When did you first become involved in any 
investigation involving Madison Guaranty? 

A Never. 

Q When did you first see a piece of paper 
that involved Madison Guaranty Savings & Loan? 

A I believe that I saw — and I say 
’’believe," based on the material that we have 
here — that that would have been in October of 
1992. 

Q And what did you see in October of 1992? 

A Again, I believe that what I would have 
seen, and I don’t know that 1 saw this or not at the 

14 

time that it came in in that period of time, I don’t 
know that. But, I’m — in my own mind 1 am confident 
John art bury who is a deputy section chief who then 
reported to me or Audrey Ward would have mentioned 
that. I don’t know whether they did or not. 

So, at the time when it came into the fraud 
section, and then was assigned to John art bury as an 
FYI, I believe I would have seen it. I don’t know 
about it. 

Q Do you know why — when you say it came 
into the fraud section, you are referring to a 
criminal referral from the RTC that has the number 
C0004? 

A The way that it occurred, based on my 
understanding of it, and I am absolutely positive of 
this based on my understanding of this system, is 
that the criminal referral was made to the United 
States Attorney’s Office in Little Rock, Arkansas. 

And that at the same time, the referral was provided 
to the Little Rock division of the Federal Bureau of 
Investigation for review. 

When they received the referral, they 
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evaluated it locally and then they had communication, 
both the Bureau and the United States Attorney, with 
both FBI headquarters and with the Executive Office 
for the United States Attorneys, initially. 

Q Now, how did that get to the fraud section? 

A From looking at Carver 2, you will notice 
on there a routing indicator that shows how it got 
there. 

Jack Keeney - and I am positive of this 
from the documents — sent it to the fraud section 
with a notation on it, based on looking at the notes, 
communications that he had to have had with Larry 
Potts of the FBI, or that Bob Mueller had to have had 
with the FBI. 

Bob Mueller at that time was the Assistant 
Attorney General, criminal division in discussing 
whether to do anything about that referral. And they 
had received notification of the referral from 
Charles Banks, who was the United States Attorney, in 
the form of a letter that Banks sent to the 
department, and the FBI had received notification of 
it as a result of a telecommunication to their 

16 

headquarters. Both of a mind apparently that, at 
that juncture at least, they weren’t inclined to do 
anything because of the upcoming Presidential 
election and setting out their analyses of the 
referral. 

The package then was sent either by 
Mueller, by Keeney, to the fraud section to the 
attention of McDowell. And the records -- the 
correspondence tracking records of the section show 
that Audrey Ward is a chief paralegal, assigned it to 
John art bury, I believe, from these records. 

And it had an FYI on it, in other words, 
for your information and a notation on it, that 
nothing needed to be done at this point. 

Q Is it customary to have the fraud section 
receive an FYI on a case that’s pending or has been 
presented to a U.S. Attorney’s office? 

A I don’t think there is a custom that you 
could describe, because I think that many things are 
ad hoc within the criminal division as they are in 
the U.S. Attorney’s Office. So to put it another 
way, it wouldn’t be surprising, unusual or anything 
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else of that nature since the fraud section would be 
the one that would have some interest in that sort of 
thing and should be the section that would know 
something about it, that at least it is around. 

So 1 would think that somebody up the chain 
of command within the organization would send that 
down to alert the section at least that it exists and 
someone would know about it. 

Q Did there come a point in time that you 
received any assignment or took upon yourself any 
assignment in connection with Madison Guaranty 
Savings & Loan? 

A There was, and again the chronology is set 
out in the CAR 2. 

Q You say CAR 2, you mean GAC 2? 

A GAC 2, I’m sorry. There was a referral 
made to the fraud section of the criminal division. 

And as I reconstruct it, the referral came in on 
about February 22, 1993; from the materials here, 
that it was received in the fraud section on about 
that date. The chronology shows its history before 
that. That it consisted of a memorandum from Douglas 
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Frazier, who was at that time either an associate 
Deputy Attorney General or the acting principal 
associate Deputy Attorney General. Both are used in 
the materials addressed to Jack Keeney, asking him to 
review a package that was attached, which consisted 
of a memorandum from Tony Moscato who by that time 
was the director of the Executive Office for United 
States Attorneys. 

And attachments to that consisting of, two 
letters by Charles Banks, one of them dated in 
January of 1993, the January letter was the 
significant piece of correspondence, in that it 
expressed Banks’s view at that point, that he wanted 
to recuse himself and his office from reviewing or 
doing anything further with referral C0004. This 
relates back to his earlier October of 1992 letter, 
in which he had said that he saw no information in it 
indicating wrongdoing by people named as witnesses, 
but saw some potential and was prepared to discuss, 
if it became something to be discussed in the future, 
whether or not several individuals associated with 
Madison should be investigated. And he suggested in 
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that that perhaps the FBI could go out and do a 
preliminary by just talking to the three individuals 
that he named as potential subjects. 

So that package, with Moscato’s cover 
memorandum came down to Jack Keeney with the request 
for Jack Keeney’s advice, what does the criminal 
division think about the request made by the United 
States Attorney to recuse, and to get out of it. The 
Moscato memorandum listed three options: Send it 
back to him, assign it someplace else, or other, 
undefined. That memorandum was addressed, Moscato’s 
memorandum was addressed through Doug Frazier and was 
designed at least to go to Stuart. 

Q Gerson? 

A No, the acting -- yes, Stu Gerson, the 
acting Attorney General at the time. So Jack Keeney 
got the record. And then the records show that Jack 
Keeney sent the package to the fraud section, as 1 
indicated earlier, on or about February 22, 1993 for 
review. 

I was in San Diego, California on an 
advance FIF course and to visit with Richard Fishkin 
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who was an Assistant U.S. Attorney in that office and 
was at that time in charge of the San Diego bank task 
force. 1 had people assigned to that task force so I 
spent part of my time out there with Rich reviewing 
task force operations. 1 mention that, because 
during that period of time, I may have gotten a call 
from Jerry McDowell or I could have had a call from 
Mark MacDougall, but I have absolutely no knowledge 
if that occurred. 

Q Were you involved in reviewing the question 
of what recommendations should be made on the recusal 
issue? 

A I am positive that 1 was. 

Q Do you have a recollection of what that 
involvement was? 

A Not more than a general recollection of 
being involved, but I got back on Thursday night of 
the week of the 22nd according to our records. 

Friday morning I had a national bank fraud working 
group meeting, so Friday afternoon 1 could have 
talked about this. And 1 notice Mark MacDougall had 
done a memorandum on, 1 believe, the 23rd of 
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February, 1993, according to the memo, at Jerry 
McDowell’s request. So 1 could have had contact with 
him on Friday; 1 have absolutely no memory of that at 
all. 

On the following Monday, which I believe 
was March 1st, once again I could have had contact 
with Mark MacDougall, Jerry McDowell, both of them. 

I have no memory of that at all or anybody else 
having anything to do with it, other than a general 
recollection of being involved in the process. And I 
am absolutely positive that 1 wrote the cover 
memorandum that went from Jack Keeney, or at least 
was addressed from Jack to Doug Frazier, that went 
out of the fraud section the next day, on March 2nd, 

1993. 

Q What was your understanding, to the extent 
you have any recollection, of your involvement in the 
process? What was your understanding of the reasons, 
as of February 1993, that Mr. Banks believed his 
officials had to recuse themselves from this matter? 

MR. FISHMAN: What was his understanding at 

the time? . 

22 

MR. CHERTOFF: Yes. 

THE WITNESS: My understanding was based on 
the Banks letter and what he says. And what he said 
was that he had prosecuted McDougal before, that the 
prosecution had resulted in an acquittal; that during 
the course of the prosecution, there was apparently 
some vigorous litigation in and the defense was 
aggressive in making various allegations, I suppose, 
during the course of that litigation. And that one 
concern he had was that there would be an appearance 
of a conflict of interest if he were to go back and 
prosecute McDougal again, that it would be a rather 
celebrated sort of thing where allegations would be 
made against his office. I am talking now about the 
January letter that I have outlined for you, I think 
you can see what he says. 

Beyond what’s contained in the letter, I 
have absolutely no idea if there was anything beyond 
that. 

BY MR. CHERTOFF: 

Q In your mind, was — I am trying to get 
your understanding of what Banks’s concern is. Your 
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understanding of Banks’s concern was that having 
prosecuted McDougal once before, resulting in an 
acquittal and contention case, that he would be 
somehow the subject of accusations if he prosecuted 
him again. 

MR. FISHMAN: If I could clarify, not an 
objection, but I think he said he has no recollection 
of that at the time. My understanding of his answer, 
he has since represented the letter and gave his 
interpretation. 

THE WITNESS: I’m sorry, I am going through 
the letter, I am talking from the letter. 

MR. FISHMAN: That’s his understanding now. 

BY MR. CHERTOFF: 

Q Do you have any recollection of your 
understanding at the time? 

A No. 

Q Was there discussion at the time, that you 
recall, concerning whether Mr. Banks’s stated reasons 
for recusal are valid reasons to recuse oneself from 
the case? 

A No. 

24 

Q Now, stepping back and looking at it from 
the standpoint of today, based on your experience in 
a criminal division, is it a valid reason to recuse 
yourself from a case that you previously prosecuted 
the potential defendant and that prosecution resulted 
in an acquittal? 

A Not necessarily, but 1 want to be real 
clear here. I am going to try to put it in some 
perspective. You have an October letter from Charles 
Banks, and in that letter, some indication that he 
might be willing to talk with the FBI later about 
some of the information contained in the referral as 
it related to McDougal and his wife and a woman named 
Lisa Anspaugh; it is in the documents. 

I -- and that the bureau had reviewed 
something like 300 documents, relating to the 
referral. And that the referral indicates itself 
that the Resolution Trust Corporation had examined 
the referral, or at least examined the matters they 
were concerned about. But it decided that it would 
be prohibitively costly for them to do the kind of 
financial analysis that they would have to do in 
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order to determine how valid their theory of 
prosecution might be. 

There was an indication that Banks was 
going to look at that, deal with the bureau 
eventually after the election and make some 
determination about whether or not any sort of 
investigation would be indicated, whether he wanted 
to use his resources for it, whether he thought there 
was any potential. 

The January letter came in in that context, 
and in that light. He was leaving. He had mentioned 
in his letter, 1 believe, that he was leaving in 
early March, of 1993. So he was going to leave and 
there would be an acting United States Attorney in 
the office until the new U.S. Attorney came in. 

In the face of all of that, looking at it 
today and trying to think back how 1 would think 
about this at the time, there was absolutely no 
justification — or maybe justification is too strong 
a word -- no necessity for a United States Attorney’s 
office, where the assistants familiar with the case, 
where the FBI agents familiar with the case, where 
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the records, where the grand jury, where the courts 
all existed, would compel or require a recusal. 

And that, if the matter were to go back and 
there were to be a strong reaction to that, it could 
be visited further, it could be revisited further, it 
could be gone over. But on the face of it, on the 
basic question of recusal or not, the way 1 see it 
today, the way I would have seen it then and what I 
am sure I told Jerry McDowell then — and I’ve got to 
believe 1 had a conversation with McDowell, and 
that’s not from recollection, but from my mind, it 
had to have happened because our relationship is such 
that we talk. And 1 am sure we talked about this and 
I do have a general recollection of being involved at 
the time. 

And what 1 would have told Jerry is this 
should go back to the United States Attorney’s 
Office, they should handle it, somebody should say 
handle it unless you come up with a lot better reason 
than this for leaving that case. 

Q Now, you’ve testified that you have a 
general recollection during the period of time, the 
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last week in February, the very beginning of March, 

1993, of being involved personally? 

A Not in the last week of February. 

Q February 22? 

A I don’t think. The 22nd through the 24th, 

1 was off in San Diego. 

Q Let me amend that; sometime during the 
period from the last week of February through the 
very beginning of March, you have a general 
recollection -- 

A Yes. 

Q — of some involvement, personal 
involvement in the issue of Madison Guaranty insofar 
as it related to the recusal question; right? 

A Yes. 

Q When is the next time you have personal 
involvement in anything related to Madison Guaranty? 

A I have a positive recollection of becoming 
involved in it in the latter part of 1993. And I 
know it was in September, at least by September, and 
that’s a mix between looking at documents, again, but 
I know I was involved in it in that period of time. 
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Q How did you come to be involved in it? 

A I believe I have a recollection of Jerry 
saying something to the effect that we got a matter 
and I want to talk about it, basically. And that was 
either in the hall or in his room, but he had a 
communication with respect to allegations being made 
by David Hale. And my recollection is, at that 
point, Irv Nathan had had some contact with Jerry, 
and Irv Nathan had received information and Irv 
Nathan wanted Jerry to pay attention" to it and wanted 
the FBI to pay attention to it at that time. And 
Jerry involved me at that point and called me in. 

Q Now, in September of 1993, Mr. Nathan was 
the principal associate Deputy Attorney General? 

A You got it. 

Q And as such, he was essentially the 
principal assistant to Mr. Heymann? 

A To Phillip Heymann, that’s correct, and 
that’s H-e-y-m-a-n-n. 

Q What was the information that you first 
heard had come from Mr. Hale in September of 1993? 

A I’m thinking because I have a recollection 
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that we got some letters from Paula Casey about that 
time about the plea negotiations with Hale. But 
sometime around September, both from the FBI, which 
provided information from the Little Rock division of 
the FBI in the form of telecommunications, and from 
the FBI white collar crime section, and from the 
financial institution fraud unit of the white collar 
crime section, and I guess from Irv Nathan to Jerry 
McDowell. 

And between all of those sources — and I 
don’t remember whether Hale had gone public yet or 
not then, but in any event, my understanding of it 
was he was alleging that essentially the Whitewater 
Development Corporation had been involved in illegal 
activity relating to Small Business Administration 
financing. I mean, that’s a very general statement 
of it, but that’s what it was, the gist of his 
allegation. 

And that he had had conversations or 
communications of one kind or another with President 
Clinton, prior to his becoming the President, that he 
had had conversations or communications with 
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McDougal, I think Susan McDougal, which to him 
indicated that these people were going to misuse 
Madison moneys and Small Business Administration 
moneys. 

There is much more detail about that, but 
that’s my general recollection of it. 

Q What is your understanding of why this 
allegation was transmitted to the Department of 
Justice in Washington as opposed to being left in the 
U.S. Attorney’s Office in Little Rock? 

MR. FISHMAN: Again, by way of 
clarification, I think he testified that Irv Nathan 
got information and so — 

BY MR. CHERTOFF: 

Q I am asking why it came to Mr. Nathan’s 
attention. 

A Do I know why? 

Q Or how it came to Mr. Nathan’s attention. 

A I think from a newspaper report. 

Q What was your understanding of what 
Mr. Nathan did after he saw the newspaper report? 

A 1 think he talked to Jerry McDowell and I 
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think he talked to Jack. I had no personal 
communication with Irv Nathan at all. 

Q When was the first personal communication 
you had about this subject matter? 

A This matter? 

Q Mr. Hale. 

A I don’t know, but I believe that it was in 
the latter part of September of 1993 or around the 
middle of September of 1993. 

Q It was in a meeting? 

A Well, again, from Jerry. 

Q And what do you remember Mr. McDowell 
telling you? 

A I don’t remember what he told me other than 
what I have related to you so far, and 1 do have a 
recollection that the conversation was about 
information from Nathan, information relating to 
Hale. And I think too about that time we met with 
the FBI, we met with Joe Gangloff from the public 
integrity section; there were meetings that were 
occurring. And these things in that period of time 
were happening pretty rapidly and pretty often. 
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Q Well, commencing from the period of time 
that you first heard from Mr. McDowell on the subject 
of Mr. Hale, did you have a particular assignment in 
connection with the Hale allegations? 

A Yes, as Jerry McDowell’s principal deputy, 
one of my jobs is just to be a sounding board for 
Jerry McDowell, apart from my general responsibility 
for the overall financial institutional fraud area. 

That was one of my responsibilities. Very early in 
that process, it is my recollection, not a specific 
one, but in my mind this occurred. 

I suggested a team to take over the 
investigation. And it may have been one person at a 
time or all at once, and it may have been that 
McDowell asked do you think this person is good or 
not, but I believe the suggestion came from me, that 
we would be prepared to go in the event that we were 
called on to take over the matters. And as I recall, 
there was a question of recusal at that point and 
whether there should be, whether it would be 
appropriate at that juncture in light of what was 
going on in the papers at that time, the press and 
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the nature of Hale’s allegations, whether there 
should be a recusal. 

And my thinking, Pm sure, positive, at the 
time was, that if we got called on to do it, we 
needed to be able to be immediately responsive if the 
Deputy Attorney General of the AG said put somebody 
on it. So I thought we ought to identify people who 
could do it. My thinking further was that we had to 
identity few people who were imminently capable of 
doing it and whose work would be credible if and when 
they got assigned the project. 

So, one person I identified early was 
Donald McKay, who in my mind was a perfect choice for 
a number of reasons. 

Do you want me to go into that? 

Q No, we can get into it in more detail as we 
go along. Give me just an overview. 

A Donald McKay was a person who came 
immediately to my mind because of my — since his 
arrival in the fraud section on assignments that he 
had been given in my section. Second, 1 thought of 
Dwight Bostwick. 1 headed a team that was 
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investigating Banking Credit and Commerce 
International in that time frame and I knew Dwight 
and his work from that and from his reputation when 
he was employed in the Eastern District of Virginia. 

Jim Nixon was the third person 1 identified 
who 1 thought would be an outstanding person to 
participate. I had seen him, in the context of BCCI 
again, and knew him to be a very good lawyer. And 
then eventually a person named Jim Gillis who really 
wasn’t with him for more than a week or two before he 
transitioned in as counsel. 

Q What was the reason you thought there would 
be a possible need to have a team from the fraud 
section of main Justice take over this case? 

A 1 am positive that in my own mind, having 
been around in the government for more than a few 
years at this point, that that seemed very likely to 
occur because of the nature of the allegations which 
were focusing on, at that point, as I recall, 
generally the President of the United States. And 
that there was an indication that Paula Casey had had 
some relationship at least with these folks before so 
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that it wouldn’t be shocking if that were to occur. 

In that same period of time, I am positive 
that Jerry McDowell mentioned that as a possibility. 

I just don’t know when in relation to when it came 
up, but I know I would have thought about it 
independent of anything McDowell said. And I heard 
too that at some point they were going to have a 
meeting with Paula Casey to discuss it. 

Q To discuss what? 

A To discuss the recusal. This idea, though, 
of getting the team together predated that, about the 
meeting with Casey. 

Q Had you previously dealt with Paula Casey? 

A No. 

Q Had you ever met her? 

A No. 

Q During this period of time, in September 
1993, did you learn anything about her background, 
were her background or her expertise discussed? 

A I am sure I did. And 1 have no idea 
what — and I am saying that because I know we must 
have talked about that, I just don’t remember. 
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Q Let me direct your attention to GAC 2. On 
page 5, as you reconstruct your chronology, you 
indicate that you had a meeting on September 21, 

1993. 

A Right. 

Q Which is four days after the FBI has a 
dated telex regarding David Hale? 

A Right. 

Q Is this meeting of September 2 1st the first 
meeting you can recall having with Justice regarding 
the Hale issue? 

A I don’t remember the date at all, but I 
remember meeting on Hale and I don’t remember if this 
was - I don’t remember if this was the first meeting 
or not. I don’t believe it was the first meeting. 

McKay wasn’t at the first meeting I had. 1 do know 
that, positive of that. That there was an earlier 
meeting with the FBI, representatives from the FBI 
and Jerry McDowell in his office, right about this 
same time frame. And it may have been on the 17th, 
it may have been on the 20th, it may have been on the 
21st even in that time period. But it was before 
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McKay was in, to my recollection. 

Q Directing your attention to the meeting of 
September 21, what do you recall being discussed at 
that particular meeting? 

A I don’t — other than I am sure Hale’s 
allegations, but 1 have no recollection or memory of 
the meeting or particular discussion in it. 

Q What about the meeting on September 29 that 
you have listed on page 5 of GAC 2, do you recall 
anything about that meeting? 

A No. 1 know that it existed and obviously I 
have a general recollection we were talking about 
Hale at these meetings and we were talking about the 
allegations that Hale was making, what response 
should be made to the allegations, wanted assurance 
that the FBI was doing what it should be doing in 
Little Rock, Arkansas at that point in regard to 
Hale’s allegations. 

1 remember, too, at the same time frame 
there was concern in the FBI about getting documents 
that they wanted from the Resolution Trust 
Corporation. And the United States Attorney’s Office 
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had expressed some concern about that, too, so one of 
the task things that I remember at the time was to 
try to work that out with the Resolution Trust 
Corporation and get them and the bureau to try to 
work that out so the Bureau could get what they 
wanted. And we spent some time on it. 

Q Why was Mr. Gangloff at this meeting on 
September 29? 

A Joe Gangloff at the time was the acting 
chief of the public integrity section. 1 believe 
that he would have been there because 1 had the 
election crimes responsibility under his bailiwick. 

He also was familiar with, very familiar, 

Farrington especially familiar with the independent 
counsel law that had been in place prior to this and 
what was going on on the Hill with respect to an 
independent counsel. So for those reasons, 1 think 
Joe would have been there and to the extent there may 
be a public official involved in this someplace, Joe 
would have an interest in that as well. 

Q Let me direct your attention to a document 
that’s been previously marked for identification with 
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Bates number GAC 1632 and GAC 1633, which is a memo 
dated October 28, 1993, to the Deputy Attorney 
General from Jack Keeney, designating unit fraud 
section regarding FBI report of status of the Little 
Rock, Arkansas-based investigation into various 
activities of David Hale. 

MR. FISHMAN: If I could, just for the 
record, the Bates number on the very bottom of the 
page 002204 is the Bates number that would correspond 
to the index and the GAC, which refers, of course, to 
Mr. Carver is the internal fraud stamping that has to 
do with the documents he discussed before. 

MR. CHERTOFF: If you want, we can use 2204 
as the identifying number. 

MR. FISHMAN: That would be consistent with 
the House depositions as well. 

THE WITNESS: All right. 

BY MR. CHERTOFF: 

Q Have you seen this? 

A Yes, and the GAC on this indicates that 
that came from me personally and that I gave this 
particular copy to a paralegal in the fraud section 
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that was charged with our files. That’s how we get 
into that, we put the initials of the people and the 
numbers. 

Q Did you prepare this document or a draft of 
it? 

A I don’t believe that I prepared it. I know 
I was involved in it, and involved in the preparation 
of it. 

Q How were you involved in the preparation of 
it? 

A Part of this is based on my going back 
through the fraud section’s collection of files, I 
might add, yesterday. 

Jerry McDowell, 1 believe, was out of the 
office between the 28th and about the 1st of 
November, and there was a second one of these the 1st 
of November. 

As 1 understand it, Jack Keeney wanted an 
urgent report to go up. I believe that John art bury 
worked on this. John worked for me, so 1 think John 
had some involvement in the preparation of this 
report of the 28th. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


1540 


41 

And I believe that it’s based substantially 
on an FBI report dated October 1 9th, 1993. And the 
reason I believe that is it says all of these 
allegations are being vigorously pursued and that’s 
virtually verbatim out of the FBI’s report of October 
1 9th, 1993. 

Q During the month of October, before this 
report was prepared, did you have further meetings or 
communications with anybody at the Department of 
Justice regarding the standby team that you had 
designated in the fraud section to handle this 
matter? 

A Without it a specific recollection, 1 am 
positive 1 did. 

Q Do you have a general recollection? 

A Yes, generally that I was talking with John 
art bury in the period of time, general — 1 am just 
sure that I would have had contact. It is just the 
way I work and I would have been talking with him to 
say where are we, what are we doing, what’s the 
status. 

1 am sure Jerry McDowell and I would have 
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talked. He is on one end of the building, 1 am on 
the other. We walk up and down the hall and see each 
other. And this was a topic of discussion during 
that period of time. 

Q When you say "it was a topic of 
discussion," what in particular was being discussed? 

A What was happening, what appeared in the 
newspaper that day, what the FBI had said, what the 
status of the dealings with the Resolution Trust 
Corporation were, those sorts of things. 

0 Was the fraud section getting reports from 
the U.S. Attorney’s Office during the month of 
October concerning the investigation? 

A I believe that Jerry McDowell was in 
contact with Paula Casey so the answer, reports, I 
think so. And I know that there were communications 
between Jerry -- let me just — before I say I know. 

I’m sure there were communications from Paula Casey. 

I do know for absolutely certain that Paula Casey 
sent the fraud section copies of the correspondence 
with David Hale’s lawyer, for example. 

So, yes, there were reports from Paula 
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Casey in the period in that sense. 

Q Were there discussions during the month of 
October about whether Ms. Casey should continue to 
keep the case herself or whether she should recuse 
herself? 

A Again, 1 am positive there were. 1 don’t 
know, I don’t have a specific recollection of it, but 
I am looking at the recusal that followed in 
November, I believe. 

Q Do you have a general recollection of 
discussions about that? 

A Yes. What I’m hesitant about is saying 
October or September. I just think in that whole 
period of time we were talking about that. 

Q What was the discussion that you were privy 
to at main Justice concerning this issue of recusal 
of Ms. Casey? 

A That it would be a good idea if she would 
recuse. 

Q And what was your understanding of why it 
would be a good idea? 

MR. FISHMAN: Let me object to the form of 
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the question. I mean, whose idea would matter? I 
mean, I can’t imagine that one person -- he would be 
able to speculate on different people’s ideas. 

BY MR. CHERTOFF: 

Q What, in your mind? 

A What’s my sense? 

Q In your mind, what was the articulated 
reason that it would be a good idea for her to recuse 
herself; what was being discussed? 

A Because of the Hale allegations, the 
location of the Hale allegations, and some impression 
at that point that that case really needed to be 
developed and worked and resolved successfully. That 
there was more coming in, as I recall, about that 
period of time, so there were other allegations that 
were coming in. That there were headquarters 
components that were involved in this thing now, in 
the sense of the Resolution Trust Corporation; 
certainly at their headquarters level, the Small 
Business Administration. 

In a short form I suppose, for the 
credibility of the investigation, and I am not sure 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


1542 


45 

what provoked that, for the credibility of the 
investigation and to ensure that the investigation 
was handled professionally. And 1 don’t mean to 
suggest that the United States Attorney’s office 
would necessarily not have conducted it 
professionally. But I am sure there was a sense that 
it needed, at that point, headquarters attention. 

And that 1 think the focus at that time, 
the public focus too was increasingly, if I recall, 
on Paula Casey and her relationship with the 
Clintons. And I think I am right that that was of 
considerable discussion and import in the public 
domain, and whether this is what influenced Phillip 
Heymann or influenced anybody else involved in the 
process, I don’t know. But I know what I think. 

Q Did there come a point you became aware 
that somebody or more than one person from the 
Department of Justice suggested to Ms. Casey that she 
recuse herself? 

A Yes. 

Q Tell us how you learned about that. 

A Jerry told me. 
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Q Do you remember approximately when he told 
you? 

A Prior to meeting with Casey, Jerry said he 
was going to meet with Paula Casey, and 1 believe 
that I learned just before he went up to visit the 
Deputy Attorney General and whoever else, that a 
meeting had been scheduled with Paula Casey to 
discuss the recusal. 

Q That’s a meeting in Washington? 

A Yes, and that she was in town. I am not 
sure what she was in town for, whether that was the 
sole event or there was some other reason, but there 
was a meeting. Jerry came back from the meeting and 
said Paula Casey was going to recuse, she was going 
to recuse or would recuse. 

MR. IVEY: Before we get too far, can we 
take a short break. 

(Recess.) 

BY MR. CHERTOFF: 

Q Back on the record. 

Mr. Carver, directing your attention again 
to this conversation you had with Mr. McDowell before 
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the meeting with Ms. Casey, what do you recall 
Mr. McDowell telling you, going into the meeting, 
concerning what the subject of the meeting was going 
to be? 

A I don’t, but my sense is that he was going 
up to talk about and talk with Paula Casey and it was 
going to be on the subject of the recusal. There may 
have been more to it than that, but that’s what 
sticks in my mind. 

Q Did he offer a prediction as to what 
Ms. Casey’s position was going to be on recusal? 

A Not that I remember. 

Q Did he tell you there had been previous 
discussions about recusal? 

A No, I don’t remember that, but I believe 
that there were, and I believe he mentioned that 
before, that there had been conversations, ongoing, 
about Paula Casey’s recusing. 

Q Was it your understanding, again before 
this meeting with Paula Casey, that Ms. Casey had 
been taking the position she was not going to recuse 
herself? 

48 

A That was my distinct impression, yes. 

Q Was it your understanding that Mr. McDowell 
and others in the department in Washington were 
urging her that she should recuse herself? 

A Precisely, absolutely. 

Q Did Mr. McDowell comment to you, again 
before this meeting with Ms. Casey, about the 
character of any discussions he or anybody else in 
Washington had had with Ms. Casey about this issue of 
recusal? 

A I don’t know whether he did or not. My 
memory of it is that there was a sense within the 
department above me that it would be best for the 
Department of Justice, for the United States 
Attorney’s Office in Little Rock, Arkansas not to 
continue with the Hale investigation in light of the 
Whitewater allegations. And that is an impression 
that’s very firm in my mind, and that this wasn’t 
immediately happening, and that there was a sense 
that it should be talked about. 

I didn’t sense that there was resistance in 
the sense that, someone saying I am just not going to 
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do something. My sense of it was that there was 
going to be a meeting to sit down and talk about what 
the best thing to do would be. And my sense of it 
again is that the meeting that Jerry was going to go 
to was at least going to include as a topic of 
discussion that topic from the standpoint that — and 
to discuss with Paula Casey what the feeling was that 
should be done. 

Q Now, after that meeting, what did 
Mr. McDowell tell you, again as best as you can 
remember, about what had been discussed concerning 
recusal at the meeting? 

A The only recollection I have in my mind is 
that he came back and said it appeared she was going 
to recuse. 

Q Now was that -- do you know when — 
withdrawn. 

Did he tell you on this occasion when that 
recusal was going to be effective? 

A Not that I know of. He may have, I just 
don’t remember that. 

Q Do you know how long after the meeting it 
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took for the recusal to become effective? 

A No. I mean, I don’t know whether that 
meeting that they had up there or not — and I think 
it is in here in the chronology. 

Q If you want to take a look and refresh your 
memory, 

A Let me see. All right, there is an entry 
on page 6, November 5th, where Jerry McDowell is 
forwarding Irv Nathan’s’s E-mail saying that Little 
Rock U.S. Attorney Paula Casey was recusing her 
office. In my mind then, there was a meeting right 
around November the 5th, and in my mind, the meeting 
would have been before this. And this was some kind 
of confirming E-mail. 

Q Do you know how long before that that was, 
before this November 5th E-mail that meeting was? 

A No, and I am emphasizing, too, that’s what 
my mind is saying. 

Q You don’t have a distinct recollection at 
the time? 

A No, no, but that’s what I believe. 

MR. FISHMAN: Off the record. 
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(Discussion off the record.) 

THE WITNESS: And looking -- one other 
entry fits in, if you look at the November 1, 1993 
entry, where it says too that Paula Casey had not yet 
requested any assistance from the criminal division. 

And what that is a specific reference to is that she 
had the Hale case at that point and she had nine, as 
I recall, criminal referrals from the RTC. And 
what’s evidenced by that, in my mind, is that at 
least as of November 1, she had not decided that she 
was going to recuse herself or her office from the 
David Hale matter or any of the referrals that were 
in her office at that point. 

BY MR. CHERTOFF: 

Q During the period of time, again, from 
mid-September of 1993 until the end of October, do 
you remember learning anything about the substance of 
possible additional referrals from the RTC that were 
either on the way or had arrived at the Department of 
Justice concerning Madison Guaranty? 

A At some point in that period, 1 believe the 
FBI was saying that they were anticipating referrals, 
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that the RTC had said it was going to be making 
additional referrals, that it hadn’t made the 
additional referrals. So before they were made, 
there is no doubt in my mind that 1 was aware that 
there was discussion with the bureau about making 
them. And my sense of it at the time was that there 
was some sense that it was time to make them, so I 
think the FBI was aware that referrals were going to 
be made. 

That was at the same time frame where the 
bureau was trying to get documentary materials from 
the Resolution Trust Corporation, 1 believe, in 
Kansas City then. And the bureau was interested in 
getting all that it could as soon as it could, and 
they weren’t getting it as quickly as they wanted 
it. And 1 was aware of that, and again assigned John 
art bury to make some contacts in that period of time 
designed to see what the problem was so that maybe we 
could speed that up and get the RTC to give the 
bureau the documents they wanted. 

Q Did you have an understanding of what the 
substance of any of those expected additional 
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referrals was going to involve? 

A I did not. 

Q Did you understand, again in the period of 
September to October 19th, ’93, that Seth Ward, an 
individual named Seth Ward who was a family relation 
of Webster Hubbell was the subject of one of those 
referrals? 

A Not to my knowledge. What I would know for 
sure is, if it is in a bureau telex at that point I 
would have known because I was seeing the bureau 
telexes that were being sent to Jack Keeney and to 
Jerry. But I don’t remember Seth Ward’s name at all 
coming up. 

Q From the time you became involved in 
mid-September in discussing the issue of the Hale 
allegations and related matters until, again, the end 
of October, was there any discussion that you were 
aware of at the department concerning whether 
Mr. Hubbell ought to be screened off from any 
information concerning this investigation? 

A As I recall, Hubbell did a recusal memo and 
1 know nothing about what generated that. But he 
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recused himself and his office. And that was done in 
writing and that was distributed, so everybody knew 
that Hubbell was recused. 

There is one thing that — in that period 
of time, in the latter part of October 1993 where — 
and 1 don’t know if this even relates. There is no 
indication that this really relates to Whitewater, 
but Hubbell apparently knew people in the 
professional liabilities staff of the Resolution 
Trust Corporation in Washington, D.C. And, at some 
point in about October of 1993, he arranged a meeting 
to go over and visit those folks, just to talk with 
some of the professional liability staff. 

He met with them and apparently met a group 
with people, I don’t know who the people were, but 
they were from the professional liabilities staff. 

And in the course of that, one of the things that he 
mentioned was that if they were to encounter 
difficulties in producing — if they were to 
encounter difficulties in producing material, 
pursuant to a subpoena or anything else around the 
country, that they should always feel free to let him 
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know if that sort of difficulty occurred. 

Q What do you mean when you say difficulties 
in producing material? 

A In other words, if the RTC -- and 1 know 
you know this in dealing with regulatory agencies -- 
but sometimes when a United States Attorney’s office 
or one of our lawyers will issue a subpoena, even one 
we think reasonable and properly drawn, the regulator 
may become involved when a financial institution is 
reluctant or ~ certainly your people on the 
professional liabilities staff who were out there 
working through liquidators and have in mind civil 
suits, may not be as fast in producing information as 
law enforcement wants. And there are competing 
interests in those situations always. 

Now, what he had in mind, 1 don’t know. 

This was very general and it was as a result of the 
conversation that 1 had with the person from the RTC 
and I do not know who that person was. 

Q 1 want to step back for a second. When you 
say it is as a result of a conversation you had with 
someone at the RTC, are you telling us you learned 
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about this visit from a conversation with someone at 
the RTC? 

A In the routine dealings with the regulatory 
agencies, and I deal with these guys and have dealt 
with them all over the government, we work with them 
as part of the national bank fraud working group. 

And I get calls occasionally from people about 
matters that are occurring, and one of the calls I 
got once was a did you know kind of a call, just an 
informational call, nothing particularly important or 
significant, necessarily. And who is this person 
Hubbell. See, it was that kind of a conversation, it 
was very brief. 

After the meeting 1 got another call. 

Q After which meeting? 

A The one with the professional liabilities 
staff that apparently was held with people that 
Hubbell knew, and 1 don’t know who those people were 
from the professional liabilities staff. In any 
event, they had their meeting and I got a call back 
afterwards that very generally related to the 
circumstances of that meeting as I’ve described it. 
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And that’s really the totality of the description of 
it. 

Q Did you ever hear from Mr. Hubbell’s 
office, either before this meeting or after this 
meeting at the RTC, anything about this meeting? 

A No. 

Q This meeting occurred in October of 1993? 

A Yes, and I want to say 1 wouldn’t 
necessarily expect to hear about it. I mean, 1 sent 
an E-mail about it to Larry Urgenson just to let him 
know. And frankly, the only reason I sent it at the 
time, it was kind of nice to know that a senior 
person was over at the RTC meeting with them in case 
something came down to us where someone might ask us 
about it and did we know about it, and that sort of 
thing. So it was purely administrative in nature. 

Q Well, just so I understand or get clear on 
the record what the relationships were with the RTC 
and the Department of Justice, am I correct in 
understanding that in your capacity in the fraud 
section, you had significant responsibilities on an 
ongoing basis for dealing with the RTC? 
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A I chaired the national bank fraud working 
group. As a result of that, I would have liaison 
with them in that regard, monthly we meet, and then 
have continuing contact with them, if they wanted to 
call me. 

Q And in fact, you or people within your 
working group or people within the fraud section, 
would be people who would be called if there was an 
issue between a United States Attorney’s Office and, 
let’s say, an RTC office concerning the production of 
documents or concerning some other dispute? 

A A couple of ways that could work. One, the 
United States Attorney’s Office may go directly to 
the Executive Office for U.S. Attorneys. 1 mean, it 
is not uncommon. And the reason they do that is many 
of them are accustomed to dealing with the legal 
staff in EOUSA or the priority programs team in the 
Executive Office for United States Attorneys, and 
that’s EOUSA. So, it wouldn’t be uncommon for them 
to go to them and not to come us. It wouldn’t be 
uncommon for them to come to both of us when they had 
some kind of an issue. 
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Q Now, Mr. Hubbell’s responsibilities as 
associate Attorney General did not involve 
supervision of the criminal division; correct? 

A That’s correct. 

Q Are you aware of any component within his 
area of supervision that typically had dealings with 
the RTC? 

A Absolutely not. The only dealings that I 
know of that he had with the RTC were in his prior 
capacity with his private law firm. And 1 think 
that’s where he met the people on the professional 
liabilities staff, because of the contract that his 
private firm had with the RTC. 

Q And your understanding, again from what had 
been reported to you from someone at the RTC, was, at 
the meeting he had at the RTC in October 1993, he 
indicated to the individuals who were present from 
the professional liabilities staff that if they had 
an issue or a dispute regarding the production of 
documents, they should feel free to reach out to 
him - 

A Reach out to him or if they had a problem 
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they wanted to bring to his attention, they should 
feel free to do so. 

Q Is there anything else you learned about 
that meeting subsequently? 

A No. 

Q Other than E-mailing Mr. Urgenson, did you 
raise the issue of the meeting with anybody else? 

A No. 

Q Did Mr. Urgenson ever respond? 

A No. 

Q Did anybody else ever respond? 

A He opened his E-mail, I believe. 

Q Did he ever give you an answer? 

A No. 

Q Or say anything about it? 

A No. 

Q Did it seem to you odd that Mr. Hubbell 
would go over and make a statement like that at a 
meeting with the RTC? 

A 1 am not going to characterize it as odd 
because 1 think an Associate Attorney General can do 
whatever they want. Looking back on it and knowing 
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that this guy is a colossal crook, you know, you may 
think that it is rather strange, but I don’t know. 

Q Do you know from what — again, I 
understand that you got this in a report from someone 
else -- whether Mr. Hubbell was there with anybody 
else? 

A No. 

Q Did the person — 

MR. FISHMAN: No, you know or - 
THE WITNESS: No, I don’t know. This was 
quick and informational and at the time the only 
significance to me at all was that it’s a senior 
official going over to an agency that we deal with 
and it would be good to know what was occurring out 
of that, and what was involved. So — 

BY MR. CHERTOFF: 

Q I take it, neither before this meeting in 
October nor after, did Mr. Hubbell or anybody in his 
office ever give you any kind of notification — 

A That’s correct. And again, in fairness, I 
don’t know of any obligation anybody had to give me 
notice or that it would be normal that they would or 
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that they would let the criminal division know and 
maybe they did. So, 1 don’t attach any particular 
significance to the non-notice. As I understand it, 
it was a general and public meeting with professional 
liability staff members. Whether there were any 
private meetings on the side or anything else is 
certainly not known to me. 

Q Do you know the identity of any of the 
professional liabilities staff members who attended 
the meeting? 

A No. 

Q Is there anything else you know about that 
meeting that you have not — 

A Nothing. 

Q - related to us. 

Let me direct your attention to what has 
been marked as Bates number 5455 for identification, 
through 35470 for identification. Let me ask you if 
you recognize that document? It says "allegation: 

Hale’s SP1 loan to McDowell" across the top. 

A I recognize this document to be a document 
that 1 personally prepared in an early stage of our 
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involvement and I believe these — it is marked ~ 1 
am not sure who marked that, but I see at the bottom, 
it’s JJN, I think that’s Jim Nixon. 1 distributed 
this document to McDowell and all the team members at 
the time, and its purpose was simply to alert them to 
various information appearing in the press. 

And also I want to refer to a particular 
page because I notice this — I saw this document 
yesterday in reviewing files. On page 5 of the 
document footnote 3, where it says ”in 1992, the 
fraud section was instructed to review the referral,” 
and it continues, that’s mistaken, that was in 1993. 

But in any event, the purpose of this was 
that I had seen a number of allegations that were 
around, including the nine RTC referrals, and I 
wanted to be sure that the people that we had that 
were looking at this, were focusing on a wide range 
of potential information. So I distributed it for 
that reason. 

Q I want to direct your attention to — and 
let me withdraw the question. 

My understanding is, in preparing this, you 
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were specifically collecting information that was in 
the press, and this is not the product necessarily of 
your own investigation, it was a compilation -- 

A 1 personally sat down and went through 
newspaper articles, through whatever other sources of 
file information we had in the fraud section that 
were pertinent and put that together one day. 

Q You were not vouching for the accuracy of 
the press information; you were just compiling it? 

A Simply compiling information for purposes 
of the team so they would be informed. 

Q In connection with that action, let me 
direct your attention to page 6 which bears Bates 
number 5460 for identification, and this is the 
next-to-last paragraph. It says Justice Department 
spokesman Carl Stem said "This was not a review 
conducted by Paula Casey. The information should 
have been communicated to the RTC months earlier. As 
far as I know, Paula Casey didn’t participate in any 
decisionmaking.” 

Where did you get that from? 

A I remember - and I believe that is 
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probably referenced right in the document. Let’s 
see. This second — on page 5 there is an article, 

The Washington Post, dated November 1 1, 1993. And it 
begins to quote that article, and I believe, looking 
at this, that that article came from that - or that 
quote came from that article. I remember being 
amazed in reading that statement. 

Q Why were you amazed? 

A Well, because it was my distinct impression 
that the matter went back to the United States 
Attorney’s Office for review. And I understood -- 
and in going back 1 put the Wall Street Journal there 
as an attachment because I’m equally amazed by what 
was stated in that, was that the matter had been 
closed in the criminal division of the Department of 
Justice, which it had not. So when 1 looked at that 
initially I saw that, in my mind at least, there was 
a factual mistake that was published in the 
newspaper. 

And that the matter was in the United 
States Attorney’s Office, as I understood it, for 
decision. And of course at some point, 1 discovered 
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also that the referral back to the United States 
Attorney’s Office somehow was still within the 
Department of Justice someplace for a period of 
time. 1 was equally surprised when I learned that. 

So, the articles where they say that Paula Casey 
didn’t participate in any decisionmaking, frankly, 
was astonishing to me. 

Q Was it, in fact, your understanding that 
the decision to decline that particular referral, 

C0004, was Paula Casey’s decision? 

A Yes. 

Q Did you ever see her declination letter? 

A 1 thought 1 saw it published in a newspaper 
article and I spent a couple of hours going through 
our files yesterday looking for the newspaper 
article. I thought it was published in the Wall 
Street Journal and I even asked that we do a search 
and couldn’t find it. 1 thought I saw it at one 
point, but 1 may be thinking about excerpts from it. 

Q Let me show you Bates number 6767 which is 
the declination letter and ask you, having looked at 
it, if you have seen it before. Take a moment to 
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review. 

A 1 believe 1 have seen it. But, again, 1 
thought 1 saw this published in a newspaper article. 

One thing I notice here, and it is rather curious to 
me, this doesn’t have any fraud section indicator on 
it which would suggest to me that it is not in fraud 
section files. And I don’t attach any particular 
significance to that. 1 thought I saw this in a 
newspaper article. At some point I thought it was 
published along with Banks’s letters. 

Q Do you remember seeing that in the context 
of seeing an actual letter of declination letter in 
the course of your various reviews of documents in 
connection with this matter? 

A No; as a matter of fact, no, I don’t. I 
don’t - 1 don’t remember seeing it during the 
review. Again, I do remember finding it rather 
surprising. 

Q Your distinct understanding is that the 
criminal division fraud section returned the matter 
to the U.S. Attorney’s Office in Little Rock for them 
to make the decision? 
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A That’s correct. 

Q Let me direct your attention - 

MR. FISHMAN: Do you mean that the fraud 
section itself returned it? 

MR. CHERTOFF: Or the criminal division. I 
will withdraw the -- 

THE WITNESS: Actually let me - 
BY MR. CHERTOFF: 

Q Let me withdraw the question. I will make 
the question clear. 

Is it your understanding that main Justice 
returned this case to the United States Attorney’s 
Office in Little Rock for that office to make the 
decision on the referral? 

MR. FISHMAN: When you say "this case" -- 
BY MR. CHERTOFF: 

Q C0004. 

A C0004. Absolutely. That was my 
impression, where the letter stated here the matter 
was concluded before I began working in this office, 
whether that was concluded by the interim or the 
acting United States Attorney or not is not known to 
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me. My impression was, when it was finally located 
and it was sent, that the interim United States 
Attorney waited for Paula Casey to come aboard. 

So, my absolute impression is that when 
this went back, in terms of the way organizations are 
structured, there was a basic question to the 
department, the basic issue that was recuse or not, 
as reflected by Moscato’s memo, Anthony Moscato’s 
memo. As a result of that, the division recommended 
that it go back to Moscato, that is the central fact 
in my mind, or back to the United States Attorney’s 
Office. 

As I understand it, it didn’t, and 1 don’t 
know why it didn’t, but it didn’t. It went back 
through the chain and I think Larry Urgenson 
apparently signed off on it on March the 19th, 
according to the records, of 1993. 

After it went back to Frazier, it went back 
to Frazier for a decision. 

Q On recusal? 

A A decision on whether or not to accept the 
criminal division’s recommendation, one; secondly, a 
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decision on whether or not to forward to the United 
States Attorney the memorandum that was done by Mark 
MacDougall, M-a-c-D-o-u-g-a-1-1. So it went back to 
that office for that decision and whether they are 
going to concur or not. One is the recusal; 
secondly, the memorandum that accompanied that -- 
that or the Mark MacDougall memorandum was forwarded 
for his sending on to the United States Attorney if 
he felt it was appropriate to send it on. We told 
him you can send it on, that’s fine. This is our 
view of it. If you want to send it on to the U.S. 

Attorney, feel free. 

So, the posture of it plainly was the U.S. 

Attorney’s Office had either decided to decline it or 
proceed with it and go back to the FBI and work it 
out or come back to the department and say we don’t 
like this decision, as 1 suppose they could have 
done. So when Paula Casey received it, I wasn’t in 
in her office, but that was the posture. 

So, again, when it says, it was concluded 
before I began working in this office, it was not 
concluded in the fraud section of the criminal 
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division or in the criminal division, whether it was 
concluded somewhere else up the chain, though, is, I 
suppose, a possibility, too. But 1 don’t know that 
and 1 don’t believe that. 

Q To your knowledge, within the main Justice 
it was not concluded? 

A That’s correct. 

Q And it was returned to the U.S. Attorney’s 
Office in Little Rock at some point with a decision 
to be made in Little Rock concerning what further 
action would be taken? 

A That’s correct, that’s right. 

Q Was there ever -- 

A And 1 notice one other thing though that, 
in the letter, and the letter is a little unclear to 
me, where there is a concurrence with the memorandum 
that was prepared in the fraud section on the face of 
Paula Casey’s memo or letter. She in her last 
paragraph says "although 1 am declining to take 
further substantive action," 1 don’t know what she 
meant by that, whether it is simply an acknowledgment 
that 1 am the United States Attorney and 1 can 
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proceed with this or not, but 1 have looked at the 
fraud section memo, 1 have reviewed it or whatever 
she has done, and has said 1 am not going to proceed 
with it. 

1 don’t know what precipitated the letter. 

1 don’t know what precipitated the precise wording in 
the letter, which on the face of it, 1 don’t totally 
agree with. But it definitely was there for a 
decision in that office. 

Q When you say "definitely there," you mean 
definitely in Little Rock? 

A In Little Rock. 

Q Now, this letter, this declination letter 
is dated October 27, which is a little less than two 
weeks before Ms. Casey recused herself? 

MR. FISHMAN: Actually one week. 

BY MR. CHERTOFF: 

Q About the 5th, so it is about 10 days. As 
of October 27, you understood that the Hale 
allegations involved some allegations relating to 
Whitewater? 

A Yes. 
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Q And to your knowledge, was that fact known 
to Ms. Lewis that the Hale allegations — 

A To Ms. Lewis? 

Q I’m sorry, to Ms. Casey. 

A That they involved — I don’t know what she 
knew. I just don’t know what she knew. I notice 
that the criminal referrals from the Resolution Trust 
Corporation, its nine criminal referrals, came in to 
Paula Casey’s office right about the time she 
declined the one referral. 

In addition to that, the Little Rock FBI 
was reporting to her office on everything they knew, 
so presumably she was following that. Further, she 
was dealing with David Hale’s lawyer, and was reading 
the newspaper; and I have forgotten what some of the 
articles were in that period, but I think they were 
pretty expansive. And 1 don’t know whether the 
reporter had talked to her or not, the same one that 
apparently talked to Irv Nathan. 

Q Was there ever any discussion at the time, 
that is to say in October or November of 1993, about 
Ms. Casey’s declination of the original referral for 
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C0004? 

A Discussion? Not that I am aware of, not 
that I know of. I remember when I first became aware 
of the letter, just commenting generally about the 
nature of it, but I mean it was obvious that she had 
declined, C0004. And the way I see it is that her 
office declined C0004, however they wanted to phrase 
it. 

0 What was the comment — what were the 
comments that you made when you first became aware 
of - 

A I am speaking generally. I just know that 
1 would have reacted and said this doesn’t seem quite 
accurate. 

Q Let me now direct your attention to the 
period after Ms. Casey recused herself. At that 
point, did the fraud section team with Mr. McKay and 
Mr. Nixon become involved in conducting the 
investigation of the case from a prosecutorial 
standpoint? 

A Yes. 

Q And you supervised that in your capacity as 
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principal deputy head of the fraud section? 

A Directly and indirectly. Some of the 
supervision I assigned to John art bury, who was a 
deputy section chief. 

Q In the course of that assignment of yours 
after Ms. Casey recused herself, did you have 
occasion to have discussions with Mark Stevens at the 
Small Business Administration? 

A Absolutely. 

Q And who was Mark Stevens, in terms of what 
was his position at that time? 

A It is in the file memo that 1 did of the 
contact with him, the initial contact, but my 
recollection is he was with the Office of Inspector 
General or legal counsel’s office. 

Q What was the reason you initially -- and 
feel free to, if you need to refresh yourself, l have 
the memos I would be happy to provide them to you — 
what was the reason you initially got in touch with 
Mr. Stevens? 

A There were a couple of things that were 
going on about the same time, so, one maybe before 
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the other, but I have a good memory, or rather clear 
memory of some of the activity that occurred in 
relation to Stevens. One of the reasons we were in 
contact with him early was with respect to the SBA 
aspect of the Hale referral that had to be explored 
and examined. Another was that 1 learn from Stevens 
that documents had been given to various -- 1 think 
David Kendall of the White House staff. 

Q David Kendall was just - to help you 
locate this in your mind, David Kendall was at 
Williams & Connolly. There was — 

A I am not thinking of David Kendall. 

Q Neil Eggleston? 

A Neil Eggleston, right. And again, 1 will 
refer you to the memos because at the time 1 did 
memos of all of this and the memos are, to the best 
of my knowledge and belief, accurate representations 
of what was occurring. 

But anyway, the documents had gone over to 
the White House at that time and we wanted the 
documents. We wanted to know why the documents were 
over there. We wanted to know who was discussing the 
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documents with whom. We wanted to know what kind of 
contacts David Hale’s lawyer was having with people 
in the White House. And part of the reason for that 
was we had read newspaper articles that were 
reporting on this stuff, and we wanted to know why. 

Bearing in mind, again, that from your view 
of it, at that time there were questions about 
Whitewater that were significant, and we really 
wanted to examine it. So one of the things we wanted 
back was the documents. My feeling and the feeling 
of the FBI agents who were working the case at the 
time was that the documents went to the White House 
at the time. And we later learned that part of the 
reason for that was they were of Congressional 
interest and the White House counsel’s office simply 
wanted to know what was going on. They had contact 
and communication with the SBA’s general counsel who 
didn’t see a problem with sending them over without 
notification of law enforcement or anybody else, and 
sent them over. 

I think all on the face of it, 
unexceptional. Our concern was that we did have an 
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investigation going on and material was going out 
without our getting it and it was in the hands of 
people who at the time might be in a role of 
counseling or advising people. And these were 
governmental documents and that there should be an 
appropriate procedure and a matter of record in the 
handling of the documents and that they did not 
belong in the hands of a staffer, so we pursued 
that. And ultimately, the documents were returned to 
the Small Business Administration, and ultimately, we 
had the people involved interviewed by the FBI. 

Q Who were the people who were interviewed by 
the FBI? 

A Eggleston is one and there were others. 

Q Was Mr. Lindsey interviewed? 

A I believe so. 

Q Was Mr. Nussbaum interviewed? 

A I don’t — yes, I think Nussbaum was 
interviewed, too, I believe. 1 stand corrected if 
not, but I believe we had him interviewed, too. I 
know I wanted him interviewed. 

Q Were there other people in the White House 
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1 counsel’s office or in the White House who were 

2 interviewed? 

3 A Not that I remember. But again, that is 

4 readily ascertainable from the bureau. 

5 Q Were 302 interview reports written up? 

6 A Reports were done. 

7 MR. CHERTOFF: I guess I have to -- I think 

8 we have sent over a letter request encompassing 

9 this - I am addressing myself to Mr. Fishman - but 

10 I don’t think we have received such reports. There 

11 is a letter request. I’m certain it has been sent 

12 out. 

13 MR. FISHMAN: I haven’t seen it if it has 

14 been sent out. All of the documents that are in the 

15 possession of the FBI, you have a complete 

16 production, as I am advised by the FBI, with 

17 notations as to which documents were not produced at 

18 the request of the independent counsel. You have not 

19 asked us to revisit those - that withholding to my 

20 knowledge, I am happy to do that and I don’t think we 

21 need to discuss it on the record. Can we go off the 

22 record for a second. 
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1 (Discussion off the record.) 

2 MR. DINH: Back on. 

3 THE WITNESS: You mentioned 302, my 

4 recollection is they did the interviews and they 

5 quickly telexed the results, whether they had a 302 

6 or it remained in a telex form, 1 am not sure, but it 

7 is in some form and it was done formally. 

8 BY MR. CHERTOFF: 

9 Q Did you ever learn the circumstances under 

10 which these documents were transmitted to the White 

1 1 House, and what happened — 

12 A My impression was it was totally innocent. 

13 And you had White House staff, who were interested in 

14 tracking what was going on on the Hill, for — 

15 because it concerned the White House. So, that when 

16 a request for documents went over to the Small 

17 Business Administration, they wanted a set of that 

18 documents and that a set of those documents was 

19 prepare. We asked them for copies with handwritten 
-0 notations on and any and all copies. 

-1 Q You asked them, you asked the White House, 

?2 the White House folks, the bureau was asked for any 
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Xeroxes and we wanted all of that, too, to make sure 
we had it because we wanted to know if any notations 
had been made about anything. And we were unable to 
get any of that. 

1 believe that Mr. Eggleston said he made 
some rough notes at some point but shredded the 
documents but turned the rest back over to the Small 
Business Administration, but I would — 1 really want 
you — if you are going to rely on it, get the 
record. We will look at that. I want to track back 
over this issue with the SBA documents. Let me 
withdraw the question. 

My understanding, from what you’ve told me, 
is that the House committee had requested documents 
in connection with the SBA investigation — 

A That’s my recollection. 

Q In response to that request, am I correct, 
that the SBA sent over a letter, and then there were 
accompanying documentary exhibits? 

A That’s my understanding. 

Q And the accompanying documentary exhibits 

included investigative work product that the 
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Inspector General of SBA had generated? 

A I don’t know in that’s true or not, but the 
documents are — they’ve got them. 1 just don’t 
know. 

Q Were some of the documents confidential, to 
your knowledge? 

MR. FISHMAN: Confidential to whom? 

BY MR. CHERTOFF: 

Q Confidential law enforcement information or 
investigative information to the SBA, the documents 
sent to the House. 

A 1 don’t remember what was in them. I don’t 
remember being struck by the notion that they were 
confidential documents. 

Q Were they public documents? Was the 
content of the set of exhibits sent over to the House 
composed entirely of public documents? 

A I don’t know that. 1 believe they were 
documents that were agency documents, but documents 
they felt they could share with the Hill. 

Q Why was the decision made by the department 
and the FBI that these documents ought to be 
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recovered from the White House? 

A As I recall, there was a newspaper article 
about a telephone call from Hale’s attorney, Lindsey, 
and there was some indication of communication 
between Hale’s lawyer and White House staff of the — 
sort of a substantive nature. And then there was 
this indication of taking documents from the Small 
Business Administration, and to us the circumstances 
were a little unusual. And we wanted to be sure we 
knew what they had taken. And that we would know it 
ourselves. And that if, in fact, there were 
notations on these documents, it might relate to 
conversations or contacts these people had that were 
significant, we wanted that, too. And we wanted to 
be sure that there was a process in place if an 
agency such as the Small Business Administration that 
was conducting some investigative work in that period 
was communicating with law enforcement, if and when 
it had requests for materials from anybody who might 
be of interest to the investigation and might be a 
witness in the investigation. 

And at that time, Mr. Eggleston and 
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Mr. Lindsey, both as 1 recall, were seen by us as 
potential witnesses of contacts and communications of 
Hale and his lawyer. And we did want to know what 
Hale’s lawyer was saying to these people. We didn’t 
know. Or what — you know, what those commun — 

Q Did you ever ascertain exactly how it was 
that the White House requested the documents from 
SBA? 

A 1 believe that one of the documents you 
have of my contact with an SBA employee reflects 
that. And I don’t remember exactly what that was, 
but 1 believe that what he said was that the general 
counsel had represented that it was an inquiry from 
White House staff, again related to the Congressional 
interest and the White House staff wanting to be 
informed so they wanted to see the documents. And 
that’s all I remember, independently. 

Q Was it the House Congressional liaison 
office that gave the request to the SBA? 

A My recollection is there was a contact 
between Eggleston and general counsel of the SBA. 1 
believe that’s in the memo or one of the memos. I 
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haven’t seen those in a while, but I believe that’s 
true. And I have a recollection, too, that it was a 
higher level communication than just the 
Congressional affairs office. That’s my memory of 
it. 

Q Higher level? 

A Or at least a different organization. 

Q That it was from the White House counsel’s 
office rather than the Congressional liaison office? 

A That’s my recollection. 

Q Do you recall, as you sit here now, what 
were the materials that were actually transmitted to 
the White House? 

A No. 

Q Do you know whether the actual criminal 
referrals, actual SBA referrals were part of the - 

A Part of that package, 1 don’t believe they 
were. Not the package that came back. I don’t 
believe that. 

Q Not the package that came back from the 
White House? 

A Right. I didn’t see the package that came 
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back from the White House, either. That was 
apparently redelivered by Eggleston to this fellow. 

Q Stevens? 

A Stevens. Directly on a Sunday. 

Q And then Stevens later communicated that he 
had gotten everything back? 

A That’s right. 

Q Was there a receipt or was there paperwork 
that accompanied the original transmission of the 
documents to the White House and then the return? 

A I don’t know. My recollection is Stevens 
said he saw Eggleston on the street and Eggleston 
handed him the documents and he took them inside. 

Q He saw him on the street? 

A Met him on the walk. 

Q Where? 

A Outside the IG’s office, I believe. 

Q You mean outside the SBA IG’s office? 

A Right. 

MR. FISHMAN: I don’t think he means 
others, a random encounter. 

THE WITNESS: 1 think he said I will give 
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you the documents back, it was hurried, and the 
fellow drove up and Stevens was waiting for him and 
he said here are the documents. 

BY MR. CHERTOFF: 

Q Did Mr. Stevens ever explain why the 
documents weren’t returned with a messenger or 
somebody bringing them back and delivering them to 
the office? 

A No. And I don’t want to speculate why 
Eggleston might have thought he wanted do it 
himself. Certainly we were indicating that we wanted 
the documents. 

Q Did you ever — were you involved in any 
or — let me withdraw the question. 

Were you aware of any investigation, up 
until the time that Mr. Fiske was named, concerning 
Mr. Coleman’s contacts with someone from the White 
House about the Hale matter? 

A Randy Coleman? 

Q Yes. 

A I was sure interested. That’s what I was 
talking about earlier. 
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Q Was there any investigation that actually 
ensued? 

A That’s why we interviewed Lindsey, partly. 

Q Do you remember what Mr. Lindsey said, if 
anything, about that? 

A No, I don’t remember getting anything 
incriminatory or exculpatory or of particular import 
other than his recollection what it was about. And I 
just don’t remember what he said, but we do have a 
written report of that contact with the bureau. 

MR. FISHMAN: I will say this now, any 
provision of 302 reports or anything like that will 
have to be discussed with the independent counsel 
before that happens because Mr. Hale is still 
cooperating with them as I understand it. 

MR. CHERTOFF: The 302 of Hale - 

MR. FISHMAN: I understand. Although the 
department has a great willingness to cooperate with 
the committee, we also are mindful that we don’t want 
to interfere at all with what the independent counsel 
is trying to accomplish. And we will have to have 
further discussions with the committee and with the 
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independent counsel about the nature of the request. 

BY MR. CHERTOFF: 

Q When the FBI sought to reclaim the 
documents or recover the documents that had been 
transmitted to the White House by the SBA, did they 
do so by way of subpoena? 

A No. 

Q Was it an oral request? 

A I talked directly to Stevens and said I 
wanted it done. 

Q And Stevens then — 

A To the extent we could do it and I thought 
there were communications going on in that period of 
time, too, between people much higher than I am in 
the department. Maybe Phil Heymann. With the White 
House counsel’s office, as well. And I’m a little 
hesitant here because I am not sure. My sense is, 
though, that they had some contact, too, on getting 
this done. 

And what ensued was the return of the 
materials. And then later when the FBI interviewed 
them what I wanted them to ask was did you give 
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everything back, do you have copies of what you gave 
back, do you have anything with written notations on 
it relating to what you gave back. That sort of an 
inquiry was one of the things that 1 thought was 
something that the bureau should do. 

Q I am going to show you what has been marked 
as Bates numbers 410 and 41 1 and ask you if you 
recognize the handwriting? 

A Well, I’m not sure. I think it is John art 
bury’s and I am looking at JDA at the bottom which 
reflects that it came out of his files. So 1 
believe -- 1 believe this is John’s, his notes. 

Q Let me ask you whether you recall a 
specific conversation with Mr. Stevens after you had 
learned about the documents having been furnished to 
the White House counsel’s office in which he 
indicated — let me withdraw the question. 

Do you remember an occasion after you had 
discovered that the documents had been transferred to 
the White House when Mr. Stevens tried to reach you 
to talk about this, and you were on the phone and 
instead Mr. Art bring took the call and later 
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reported to you about it? 

A It is possible, but I don’t remember that. 

Q Let me see if I can refresh your memory by 
reading you, as best I can, from Exhibit 410. For 
identification, it says "tel with Mark Stevens dated 
1 1/22/93." As best as I can read it, it goes as 
follows: "Mark Stevens called GAC on telephone so I 
took call at airport" — "so I took call at airport 
in Memphis on way to Dallas. Talked GSGAC Friday 
yesterday in office at 9:00 a.m. Egg," which I 
presume is Eggleston, "called," something I can’t 
read, "talked to people at DOT Friday. Wanted to 
get," again I can’t read it. 

A DOT. 

Q It says "DOT." Now maybe "DOJ," but looks 
like DOT? 

A It is DOJ. 

Q "Friday wanted to get," something I can’t 
read, "back as soon as" - 1 think "make docs back as 
soon as possible" and some words I can’t read, says 
"bring over" something "re: copies." Then there is 
a reference here to a "copy of the last exam report 
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through 3/2/93," and it says something about 
shredded, also something about notes, and then, "what 
do with docs took to office in box, put under his 
desk." Does this ring a bell? 

A Sure, I mean what that refers to in my mind 
is the return to Stevens on the street. The notion 
of shredded in my mind would mean that when Eggleston 
gave him documents that Stevens had said, words to 
the effect, do you have any copies with notations on 
them or are you returning all of the materials. And 
that the response he got from Eggleston would be, 
well, he shredded a document or documents when he 
returned them. 

And that what was happening here was, 

Stevens was calling back to report what had occurred, 
and in reporting it, talked to John. And 1 was on 
the phone with somebody else when it came in. 

Q Did Mr. Stevens, to your knowledge, ever 
ask Mr. Eggleston to furnish any copies of memos or 
work product he may have generated based upon the SBA 
materials — 

A I believe so. I believe that’s one of the 
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things we asked Stevens to ask him for. 

Q Was anything ever furnished from the White 
House? 

A No. my recollection is — and I believe 
that was covered by the bureau, too -- that he said 
no, the only thing he had done was made notations on 
a document or something and that was shredded, but 
that nothing else was produced. 

Q I am going to show you what has been marked 
as FBI 1973, also JME 3945 for identification, and 
again it is a handwritten note, dated December 3, 

1993. And I will read this to you for purposes of 
whether you can tell me whether you recall a 
conversation you had with someone from the FBI from 
which this copy came -- 

MR. FISHMAN: What is the number? 

MR. CHERTOFF: FBI 1973, JME 3945. 

BY MR. CHERTOFF: 

Q It says "Allan Carver" and it says "Wade, 
someone from DOJ told White House people need to 
co-op with FBI and talk to the FBI. WH," presumably 
White House, "said would take it under advisement." 
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What, if anything, do you recall about a conversation 
you had with anybody concerning that subject? 

A I have a recollection of talking generally 
about -- and that’s where I think Phil Heymann had 
stepped in, to try to move this process along - of 
getting interviews of the White House staff, and 
getting, 1 thought, the documents back in that period 
but it may have been the interviews. There was a 
sense that this should be done right away; sooner, 
not later. 

And there were discussions going back and 
forth in that period about whether, and if so, under 
what circumstances and l think one of the 
circumstances that was discussed was to have one 
individual in the White House representing another 
individual and him interviewing somebody, and that 
was totally unacceptable to me and it was totally 
unacceptable to Rick Wade. 

So we were trying to work out an 
arrangement that would get the interviews and be a 
reasonable accommodation of the interests, of the 
concerns of the parties. That’s what I think that is 
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about, and that was part of what was going on in that 
period. I had a number of contacts with Rick Wade in 
that period, conversations. 

Q Were you actually dealing with the While 
House in trying to work this out or was someone else 
from the department dealing with the White House? 

A No, I was not dealing with the White House 
at all. 

Q Who was dealing with the White House? 

A I don’t know from personal knowledge, 
although again it is my impression that Phil Heymann 
talked to them directly. 

Q Your recollection is there was a period of 
time when there was some disagreement between the 
White House and the FBI concerning the manner in 
which these -- 

A I don’t think it got to a disagreement. 

Again, I think what it got to was some discussion to 
the effect that we want interviews, and it is 
important to have them and we want to get them 
scheduled and get them done. And we want them under 
conditions that will be credible and that will be in 
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accord with the usual way the FBI does interviews. 

And in dealing with people who are not 
totally accustomed to that environment, as you do 
when you are dealing with people all the time in 
investigations and trying to work that out, so it was 
that sort of thing. I don’t see it, in my mind, as a 
contest or an antagonistic situation. But I think 
there was apparently a sense that it should be done a 
little differently than the way we wanted to do it, 
and we wanted to do it professionally and in 
accordance with the standard operating procedure of 
the FBI. It was as simple as that and we weren’t 
going to do it any other way. 

Q Do you know the identity of any of the 
people who participated in discussions between the 
Department of Justice, including the FBI on the one 
side and the White House on the other, concerning the 
manner in which the interviews would take place? 

A The FBI talked with people, I know, during 
that period. 

Q Who in particular? 

A I don’t know, but they have done paper on 
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them. 1 mean — in trying to schedule the 
interviews, for example, and going to people to talk 
to them about getting the interviews set up, I don’t 
know if it was Rick or somebody else, just exactly 
how that played out again, but 1 do know that all of 
that is — it is record information. 

Q And your impression is that Mr. Heymann 
also at some point had to get involved? 

A That’s my impression. I don’t know whether 
he had to get involved, but he did get involved and 
there was a sense of getting things done now and not 
negotiating over a protracted period of time, and 
that it might need that sort of involvement simply to 
move the process along. 

Q Did there come a time when you learned that 
there had been discussions earlier in 1993 between 
someone from the SBA and someone from the White House 
concerning the Hale investigation? 

A No. Personal involvement in that? Not 
that 1 know of. 

Q Did there come a time that you learned — 

A Maybe at some point during the 
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investigation we saw that in the newspaper or heard 
that, but I have no memory of that. 

Q Let me confine you to the time that 
Mr. Fiske was appointed. 

A Right. 

Q 1 take it after Mr. Fiske was appointed you 
no longer participated in the investigation? 

A That’s correct. 

Q Up until the time Mr. Fiske was appointed, 
did there come a time that you learned the 
administrator of SBA had had conversations with the 
then-chief of staff of the White House concerning the 
investigation? 

A Not that I have any recollection at all 
except again, if anything was in the newspaper, then 
I’d learn it; or if anything was published, then 1 
learned it. But 1 don’t remember that ever being a 
subject of discussion with anybody. 

MR. CHERTOFF: Excuse me just a moment. 

Just a couple of quick areas. I should be done in 
five or 10 minutes. 

BY MR. CHERTOFF: 
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Q First let me ask you, did there come a time 
that you learned that Ms. Casey had complained about 
her treatment by Department of Justice officials in 
connection with the issue of recusal? 

A No. 

0 Secondly, were you involved in negotiating 
the subpoena with Mr. Kendall for the turnover of the 
Clinton documents to the Department of Justice at the 
time that the department was handling the 
investigation before it was turned over to Mr. Fiske? 

A I was, and I led it. 

Q Would you briefly for the record, give us 
your description of what occurred in the course of 
those negotiations? 

MR. F1SF1MAN: With the caveat, of course, 
ultimately to the extent a subpoena was served and 
requested certain things, that there may be 6(e) 
implications to how far he can go in discussing that. 

MR. CHERTOFF: I understand there is a 
limit to that. 

THE WITNESS: I looked at the newspaper 

articles at the time to see what was released and 1 
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noticed that the White House had listed a rather 
comprehensive listing of what was produced pursuant 
to the subpoenas. So 1 am comfortable with talking 
generally about it and I will tell you what I know. 

In my conversations about getting 
documents, one of the things that I wanted was I 
wanted materials that Mrs. Foster had received from 
the White House, and I wanted material that 
Mr. Kendall had received from the White House. And 
as I recall, the published press reports at that time 
had signaled that things were being taken out of the 
White House, so we wanted them. 

In discussing how best to do it, one 
approach was to approach counsel and simply ask them 
for both nonprivileged material and privileged 
material, and ask them to waive any privilege they 
might otherwise claim. The thinking was they 
probably would waive any privilege they might have. 

There were discussions in that period of 
time with Joanne Harris and Merrick Garland that 1 
recall. As I recall, at one point Joanne Harris had 
mentioned she had had a conversation with Janet Reno, 
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a brief one, who apparently had indicated some 
interest in making absolutely certain that these 
sorts of material were acquired expeditiously. 

That’s my recollection of it. 

Now, as a result of that, one of the ways 
to do it under consideration was to have a subpoena 
available if necessary. That was discussed 
initially. It was decided instead to go ahead and 
craft a subpoena. This, I might also add, followed a 
telephone call from Kendall to Joanne Harris where 
apparently he was proffering his cooperation, as she 
related it to me. 

So as a result of that, 1 had subpoenas 
prepared. One of first subpoenas directed witnesses 
not to talk to anybody publicly, and I instructed our 
staff to delete that. I don’t know if that was 
unique to Little Rock or not. Told them it was 
inappropriate, they have no legal authority to direct 
the witness in a subpoena that they can’t produce. 

I talked to Kendall about getting 
privileged and unprivileged documents on the 

telephone. Told him we had a subpoena for general 
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documents, but 1 wanted more than that, I wanted 
documents outside the scope of the subpoena, or we 
could broaden it. And 1 wanted privileged documents 
as well and wanted a waiver if they could do it and 
wanted to know what his position was on that. He 
said he would check with his client. 

He later came back and said no, he wanted a 
subpoena covering everything. From our point of 
view, that was fine. We wanted the documents. We 
frankly were going to get them through cooperation, 
with the subpoena. Apparently from what I read in 
the paper later, one of his main interests was to be 
sure that we were covered by a subpoena and couldn’t 
publish his documents in The Washington Post the next 
day without running the risk of 6(e). 

As far as we were concerned, he had no 
protection at all. If someone wanted the documents 
from Kendall or they wanted them from the White 
House, obviously, 6(e) didn’t attach. And they were 
perfectly free, anyone who wanted them, to go 
directly to Kendall or directly to the White House 
and request the documents. 
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1 had a very similar conversation with Lisa 
Foster’s attorney at the time, sort of to the same 
effect. 

BY MR. CHERTOFF: 

Q Were you involved at all in the crafting of 
the Attorney General’s order that established the 
terms and conditions of the appointment of the 
independent counsel, Fiske? 

A Yes, I was. There were a group of us that 
worked on that when it came up. It was — we met in 
the public integrity section. I think Lee Redec, 

R-e-d-e-c; Joe Gangloff, I was there. Jerry McDowell 
was there at one of the earlier meetings about 
crafting it. And the idea was that the independent 
counsel should be given the broadest jurisdiction an 
independent counsel could have. 

Q Did there ever come a time when you became 
aware of any suggestion from the White House about 
limiting the scope of that mandate? 

A Not that I know of. 

Q Finally let me ask you, I guess we’ve 
developed in the record evidence that you and Mr. Art 
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bring had some contacts with the SBA concerning this 
issue of the documents that had been transmitted to 
the White House? 

A We did. 

Q Was there anybody else specifically that 
you recall that had interaction with - from the 
Department of Justice, that had interaction with 
either the SBA or the White House on that issue? 

A Well, I think the FBI — I think we had a 
meeting with Stevens initially where We sat down, and 
I thought there were a couple of FBI agents mentioned 
in my memo where we all met with them to see what 
they had to say. 

Q Does that include Mr. Wade? 

A I don’t remember. I think Jane Erickson, 
and she was one of the agents who was involved at the 
time. 

Q Was Mr. McKay revolved in these 
conversations? 

A Don McKay? 

Q Yes. 

A No. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


1572 


105 

Q And apart from what you’ve told us about 
your belief that Mr. Heymann may have been involved, 
is there anyone else in the higher reaches of the 
department, that is to say superior to your position 
in the department, who you have reason to believe 
were involved in discussions about this? 

A No, not — what was the tail end of the 
question? 

Q That you have reason to believe were 
involved in discussions about this. 

A Reason to believe, no. 1 mean, it would be 
involved — in the ordinary course, Jerry McDowell 
would be aware of what was going on. He would not be 
not contacting the White House. Indeed, the 
appropriate contact to the White House in those kinds 
of things would be the office of the Deputy Attorney 
General and not the criminal division. 

MR. CHERTOFF: I have nothing more. 

MR. FISHMAN: Let’s take five. 

EXAMINATION 

BY MR. IVEY: 

Q Good afternoon, I have a few follow-up 
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questions I would like to ask. 

A Very well. 

Q Hopefully they won’t take too long. 

Why don’t we go back to the subpoena 

issue. 

A Okay. 

Q At about what time did the negotiations for 
this subpoena take place? 

A I am going to refer now to the chron 
because I think it’s got a notation on that. Not 
really. 

Right around Christmas, shortly before 
Christmas. If you look on page 7 of the chronology, 
that may help some, on GAC 2. And the date of the 
actual conversation, one of two conversations that 
occurred with Kendall initially was December 23, 

1993. 

Q Thank you. 

Now, does that correspond to the memo to 
the file with your signature on it? I believe it is 
2493 is the Bates stamp number. I can’t read the — 

I’m sorry, it has “Subject: Thursday December 23, 
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1993 coordination relating to acquiring various 
materials. He removed from the White House office of 
Vincent Foster," is that — (handing)? 

A That’s correct. 

Q Just with respect to the title there, the 
subject, you mentioned, within the memo conversations 
with Mr. Kendall? 

A Yes. 

Q Okay. Now, Mr. Kendall was the lawyer 
representing — not the Foster family; is that 
correct? 

A He was representing the White House. As I 
understood it, there were two categories of documents 
here that came out of the White House that we were 
interested in. And one of those categories was 
documents that went to Lisa Foster through her lawyer 
that were meant for her. And then there was another 
category of documents, that went to, as I understood 
it, the counsel for the First Family. 

Q Just so the record is clear, why were you 
interested in those documents? What was the -- 

A Well, they were a source, we thought, a 

108 

potential source of material information relating to 
allegations that were of interest to us in our 
investigation. For example, Whitewater Development 
Corporation, that was an interest to us, and matters 
relating to it because of Vincent Foster’s 
relationship with the First Family, there was 
potential that information would be there. 

We didn’t know whether it was there or not, 
but we wanted to see the documents, as investigators, 
during the investigative stage, to either confirm 
that there was such information or to find that there 
wasn’t, and we wanted to do that ourselves. 

Q In other words, you thought there was a 
potential, a possibility — 

A Like any investigation. 

Q -- that some facts that may have been 
relevant to an ongoing investigation -- 

A That there was a possibility that they may 
contain material that was relevant to the 
investigation, that was enough for us. 

Q Now, how did those negotiations proceed? I 
mean just in brief? What did you -- 
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A Let me see. 1 can answer your question, if 
you want, pretty quickly. I mean, there were 
discussions, as I stated earlier in the deposition, 
that 1 had on the 23rd, with a view towards getting 
the documents. The idea was to get all the documents 
that we thought might be of interest to our 
investigation, which could include some privileged 
material. 

And we really wanted to try to work out a 
waiver of any documents where privilege might be 
claimed so that we could get past that and see the 
documents ourselves. That was in our thinking. 

So it was simply to say we have a desire 
for these, we have a subpoena for you, for material 
that’s rather specific and we want to go beyond the 
subpoena and we want to get additional information 
from you, too, if we can, of a privileged nature, 
what do you think? Or will you do it? 

And that’s what precipitated a response 
that, well, we want to cooperate, but I’ve got to 
check. And then coming back saying, well, really 
I’ll respond to a subpoena. So, 1 will give you the 
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documents if there is a subpoena for the documents. 

And what 1 read from that is, without a subpoena - 
anything out of sight of a subpoena you are not going 
to get. 

Q And the tenor of those discussions — 

A The tenor was cordial, professional and 
totally ordinary. In terms of dealing with defense 
attorneys, there was nothing unusual about it, 
nothing strange about it, nothing that would have 
advantaged the other side, if you will, in any way, 
shape or form, that I can see. Or anything, again, 
out of the ordinary in dealing with somebody that you 
are trying to negotiate getting documents from. 

Q So I take it you negotiated subpoenas with 
defense attorneys in other circumstances? 

A Yes, and our people do it routinely. 

A typical example is subpoenas that are 
addressed to financial institutions for records of 
their depositors. There are very often negotiations 
that go on over a period of time about how you are 
going to have the production and alternatives to 
actual production and that sort of thing. And it may 
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be, too, that documents that could be given to you 
without a subpoena will be withheld by a financial 
institution that wants a subpoena because they want 
the protection of the subpoena from what they think 
might be a lawsuit, or they just simply want the 
documents protected from public disclosure, which 
very often is a legitimate interest of somebody 
providing information to federal criminal law 
enforcement. 

Q You also mentioned that you didn’t feel 
your investigation would be disadvantaged in any way? 

A Certainly not from a subpoena. There could 
be no adverse impacts on us at all, having a subpoena 
served on somebody. It would be more convenient in 
some instances to get things without a subpoena, but 
we use subpoenas all the time. 

Q Did you feel that there was any intent to 
block your efforts in obtaining these documents at 
all? 

A Block, no. 

1 wouldn’t use that word at all. 1 think 
that at some point during the discussions there were 
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discussions about whether or not privileged materials 
would be provided at all. Those discussions 
continued, and I think were continuing about the time 
that Robert Fiske became involved, at which point the 
discussions — I don’t know what happened when Bob 
Fiske became the independent counsel at that point. 

Q Let me read some language to you, there is 
no Bates stamp number on this, but -- I’m sorry, 
there is FBI 2189. And 1 don’t believe this is the 
document that you produced, but I wanted to see if 
you agreed with this statement. At the bottom there 
are initials TTK, which 1 assume refer to Tom Kubic 
and Larry — 

A It is possible. 

Q In any event, the paragraph 1 wanted to 
read was this: "The agents did not delay the 
issuance of the subpoenas and did not negotiate any 
language changes specifying what documents should be 
sought. It should be noted that Kendall did not tell 
DOJ what should or should not appear in the 
subpoena.” Is that a statement you agree with? 

A Yes. I don’t have any problem with that. 
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Kendall isn’t telling anybody what to put in a 
subpoena. Kendall is saying if you want documents, 
you’ve got to have a subpoena. You know, so if you 
want material from me, you’ve got give me a subpoena, 
then you can have the material. And I will only give 
you what is encompassed by this subpoena. 

Q Let me put it this way: The scope of the 
document request in the context of the subpoena you 
ultimately gave to Mr. Kendall, was that scope 
determined by the Department of Justice? 

A Yes. 

Q Okay. Was there -- 

A In other words, Kendall could sit there -- 
but look, Kendall could say I am not going to give 
anything unless you do, but the people who make the 
decision on what’s going to be in the subpoena is not 
Kendall. Kendall did not dictate, for example, to me 
what’s going in a subpoena. 

Q That’s what 1 am asking. 

A It would be a cold day in the hot place 
when a guy that I am dealing with -- I am serious -- 
would be negotiating the terms of the subpoena or 
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telling me what to put in the subpoena, unless I 
wanted to define the scope accurately and 1 could get 
help from the person 1 am issuing the subpoena to and 
they could outline for me what 1 need to subpoena in 
order to get what I want. I mean, that’s the way 
where an outsider could influence the subpoena. 

Q That would be another example of 
negotiating with the — 

A Sure. I don’t know what I want, maybe in 
dealing with a particular bank. The bank may know 
better than I do what records 1 might need in my 
investigation and they might help me shape the 
content of my subpoena. That’s one example. 

MR. IVEY: Off the record for a second. 

(Discussion off the record.) 

MR. IVEY: Back on the record. 

BY MR. IVEY: 

Q You also mentioned that you didn’t think 
that there was any protection at all accorded to the 
White House or Kendall, 1 believe? 

A Through the issuance of a subpoena. 

Q Through the issuance of a subpoena, yes, 
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because Rule 6(e) of the Federal Rules of Criminal 
Procedure covers secrecy of grand jury documents. It 
applies to prosecutors, it applies to witnesses, it 
does not apply to witnesses — you said it applies to 
witnesses -- 

A It does not apply to witnesses at all. If 
I subpoena somebody and they are a witness, they are 
not bound by 6(e). 

Q To make this crystal clear for the record, 
the Department of Justice is governed by the 
restrictions of 6(e)? 

A Sure. 

Q But in this case, the witnesses who 
provided the documents — 

A They are not. 

Q In other words, Mr. Kendall and the White 
House, Mr. Hamilton, the Foster family are not? 

A That’s correct. 

Q Okay. So, if someone wanted to seek this 
information by a subpoena or some other document, 
they could also go back to those people and get the 
information? 
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A They could, if they gave them ~ and they 
would give them to you, but, yes, they would be a 
possible source of the material. That obviously 
assumes that they still either have the originals or 
they have copies. 

Q And when you say it didn’t prejudice or 
undermine your investigation at all, is that one of 
the reasons that’s connected to that or is it a 
separate matter? 

A 1 am really not sure what you are asking or 
what you mean. 

Q I just wanted to see if this links up to 
your prior statement about the subpoena -- issuing 
the subpoena not undermining your investigation. 

A Issuing a subpoena hardly ever can 
undermine your investigation. In one sense it can 
protect information more readily and have an 
influence on agents and people working for the 
government to keep the information confidential. 1 
mean, that’s one advantage of it potentially. But 1 
can’t really think of a way that — certainly not in 
this context — that serving a subpoena and receiving 


] 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


1578 


117 

documents by subpoena could do anything but advance 
an investigation. 

Q Okay. 

A You’ve got a witness who says 1 won’t 
produce them without a subpoena, you say you are 
going to get a subpoena. 

Q Let me follow up on that in this way: With 
respect to the investigation that you had ongoing, 
was it better for your investigation to keep this 
information confidential while your investigation was 
underway? 

A That particular information? 

Q Yes. 

A 1 think you would find some agents and some 
prosecutors who would hope that nothing would be in 
the public domain during an investigation. In other 
words, there would be no Congressional investigation, 
there wouldn’t be any other sort of investigation, it 
is always easier for us if we have information that’s 
not in the public domain, but the plain fact of the 
matter is that we live in a world where very often it 
is and we understand that. There are very often 
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parallel Congressional proceedings, as we all know. 

Q Boy, do we know. 

I wanted to ask you a question about leaks, 
press leaks. 

Were there ever any discussions of press 
leaks regarding the Madison referral, that you were 
aware of, inside the Justice Department? 

A 1 don’t know of any in the way you phrased 
the question. There were discussions and 
conversations about questions of leaks, and at one 
point I had a conversation with Jane Erickson and the 
FBI, 1 believe, about whether they saw any way at all 
to determine the source of leaks, generally, 
realizing when I asked the question that finding the 
source of leaks can be virtually impossible. Nothing 
came of that. 

Q Do you remember what prompted that 
conversation -- 

A Yes, picking up the newspaper, seeing that 
some unidentified source, pardon me, from the 
government was providing information to the press. 

Q Do you recall what the information was? 
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A Not specifically, but I know in The Post in 
that period of time they would be talking about 
somebody from the government is talking about an 
investigation that is being done by the SBA or the 
FBI is looking at something. They are very general. 

They were in the papers at that period of time. I 
didn’t like it. 

Q Was there a discussion about the 
possibility that Jean Lewis was involved in those 
leaks? 

A Not with me. No. Although her name came 
up in that period of time because of the 
relationship, I think, with the United States 
Attorney’s Office, and the FBI locally in Little 
Rock, and the Kansas City RTC in that period. I 
sensed that there was some tension. 

MR. DINH: Just to make sure for 
clarification, when you are talking about leaks, you 
are talking about the release of confidential 
information, not merely talking to the press? 

THE WITNESS: There was no discussion or 
focused discussion or anybody who knew or -- that I 
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knew of -- anybody illegally leaking or improperly 
leaking. It was just reading the newspaper articles 
suggested that people might be leaking information 
from within the government someplace. FBI, RTC or 
elsewhere. Only suggestions. 

So, I wanted it to be very clear to the 
bureau that I was concerned about that sort of thing, 
and to the extent that there was a way to get at it 
and identify anybody who was leaking within the 
government, my focus really was in our own shop, that 
that would be just great, if we could identify 
anybody, but we never did. And as far as she was 
concerned particularly, she was far away from my 
thinking at that time. 

BY MR. IVEY: 

Q You mentioned some tension, I believe, 
between I think you said the RTC? 

A It is not unnatural for investigators in 
trying to get documents to want to get them sooner 
than they get them and that’s what I mean. The 
bureau in Little Rock, as I mentioned much earlier in 
the deposition, they wanted to get speedier action on 
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getting documents that they were trying to get from 
the RTC. 

Q What else did you learn about that? Did 
you find out what types of documents, or what — 

A These were subpoenaed material and they 
wanted to follow up on it. And I took some action to 
try to work that out, where the parties would be 
working closely together, and working well together. 

One of the tasks that I assigned to Don McKay was to 
try to work that out by visiting Kansas City, and at 
this time sitting down with people there from the RTC 
and having the bureau sit down with them. Just 
bringing this group together as a team. 

Q About when was that, do you recall? 

A Early in the investigation. I mean, early 
after Don got assigned. It was one of the first 
things he did. 

Q So probably November ’93? 

A Probably November. He went down to Little 
Rock November 9, 1993. That was his first trip. 

Q So he went to Little Rock first and then 

you said to Kansas City? 
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A He went to Kansas City on a day trip or 
overnight at one point at my request to try to work 
with the Kansas City RTC and to develop a 
relationship with them, or the bureau and the Kansas 
City RTC were working harmoniously and my impression 
was they very soon were. 

I had contact with a person or persons in 
the RTC headquarters at that time, 1 believe it was 
Jim Dudine, along the same lines to say, look, maybe 
you can talk to your folks in Kansas City and we can 
bring everybody together working productively. 

Q 1 believe that’s D-u-d-i-n-e. Did you ever 
learn what the problem was with respect to RTC 
providing the documents? 

A 1 don’t know that there was the problem. 1 
think it was their own internal review mechanism 
within the RTC. Typically, they will review 
documents that have been requested from law 
enforcement to determine whether or not they should 
invoke any privilege or whether or not there is some 
other reason why they should not provide the 
documents. That’s part of their review process, or 
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should be, within the agency itself. Now, that can 
take time and that can generate some frustration on 
the law enforcement side. 

Q Did you have any direct conversations with 
anyone in Kansas City? 

A No. 

Q Did you have any direct conversations with 
anyone at the U.S. Attorney’s Office in Little Rock 
about this? 

A 1 don’t know. 1 think I had some 
contact — well, 1 know I had some contact with Don, 
but on this subject — 

Q That would be Don Pettus? 

A Don McKay. I don’t remember talking to 
anybody down there. I may, during the course of our 
involvement in it, have had a conversation with some 
of these people. I just don’t recall it. 

Q Did you ever speak to Irons or Pettus, that 
you can recall, about this matter? 

A I don’t know. I don’t remember any 
conversation with them. 

Q And with respect to your conversations that 
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the Department of Justice — I take it -- you 
mentioned asking the FBI, 1 think it was Ms. Erickson 
to follow up on this. Were there any conversations 
with anyone else? 

A No, Ms. Erickson to follow up on the what, 
the leak kind of thing? 

Q Yes. 

A 1 had a conversation with her once about 
what do you think about investigative techniques that 
could be developed to develop a leak investigation. 

I was hard pressed to figure out how we would do it 
in light of the information that was floating around, 
which wasn’t much, and I don’t remember getting 
anything back from Erickson at all. And frankly, 1 
really didn’t think 1 would, but 1 wanted to be sure 
because the press articles that were going out didn’t 
give you any leads that were significant or helpful. 

MR. DINH: Off the record. 

(Discussion off the record.) 

BY MR. IVEY: 

Q Did you talk with anyone else in the 
Department of Justice? 
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A Not that I know of. 

Q Let me ask you some questions about Paula 
Casey. Now, if I am recalling your previous 
testimony correctly, you had a conversation with Irv 
Nathan? 

A No, 1 didn’t. I have never talked to -- 1 
never talked to him in that period that 1 know of. 1 
knew that he had or at least understood that he had 
had some contact with Jerry McDowell, but 1 don’t 
remember any contact with Irv Nathan directly. 

Q Where did you get this information about 
possible source, a reporter, I believe, it was, that 
you testified -- 

A Talking to Jerry. 

Q McDowell? 

A Yes. 

Q So McDowell had had a conversation with 
Mr. Nathan? 

A Right. And the bureau, the FBI, I think 
had had contact with Irv Nathan, too. 

Q Did you ever learn who that source was, the 
reporter? 
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A I am not sure who it is, but I believe that 
eventually he is named in the material you have, I 
believe. 1 just can’t think of his name. I think I 
have seen his name, and I believe that it was finally 
listed in one of the these items, I think. 

Q Do you recall if it was Jeff Gerth, 

G-e-r-t-h, from The New York Times? 

A That may be the person. I am not 
positive. But I am positive that it is somewhere in 
the materials, and that is a name that 1 am familiar 
with and I know he was writing articles in that 
period. I just don’t know if he was the guy. 

Q By "materials," do you mean the chronology? 

A No, the investigative reports in that 
period, you know, that were done by the FBI, memos 
that were done to the FBI in that period of time by 
Jack Keeney early in the September period. That sort 
of thing. 

Q Let me hand you a document, this is a 
memorandum from John Keeney to director, FBI, dated 
September 21, 1993. 1 direct you to the second 
paragraph there on page 2062, Bates stamp number 
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2062. 

A Okay. 

Q Is that the — 

A I think there is a later document. I am 
unfamiliar with this. There is a later document 
where they actually name the person that Irv has in 
mind and I am not sure whether it is Gerth. I think 
that it is. 

Q Now, 1 take it you don’t know whether 
Mr. Nathan provided any information or had a 
conversation with the reporters that he mentioned? 

A No, I don’t know that. 

0 Did you ever hear anything one way or the 
other from Mr. McDowell about that? 

A I am sure I did, but that’s why I’m saying 
that you got that and I think there’s some subsequent 
memos. And the only reason I am not telling you who 
the source may have been is I am just not sure. 

Q That’s fine. I appreciate your candor. 

Now, were you present at the November 3rd 
meeting? 

A With Paula Casey? 
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Q Right. 

A No. 

Q Did you hear anything about the meeting? 

A Before and after, to my recollection. 

Q And I think you testified that Mr. McDowell 
was the person you talked with? 

A That’s correct. 

Q Did Mr. McDowell tell you some of the 
reasons that Ms. Casey expressed about recusal, or 
some of the views she expressed about recusal? 

A Not so much that. I mean, he did a memo 
about it at one point, after the recusal actually 
occurred, reporting up the chain, his recollection of 
the reasons for the recusal, but 1 don’t remember him 
specifying reasons, although he might have said there 
were reasons for that. I just don’t remember the 
discussion. 

What I remember fixed in my mind was he 
said we are going to be talking to Paula Casey, 
paraphrasing, and we are going to be talking about 
recusal, and then coming back after that meeting and 
saying Paula Casey is going to recuse. 
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Q 1 believe you testified earlier your sense 
that the Hale allegations was the reason you thought 
recusal would have been appropriate. 

A Yes, that and the public — what was coming 
out in the public, and the necessity or at least the 
need for an investigation, where it wouldn’t be 
affected adversely by any suggestion, that the 
particular investigation was being conducted by 
anybody associated closely perhaps with anybody 
involved in the investigation, even as a witness, 
like the President. So that was a reason. I mean, 
that’s a reason I think was on the minds of people 
who were reviewing it at the time. 

Q Now, were you aware that negotiations with 
respect to Mr. Hale and a guilty plea were ongoing? 

A Sure, we were fully aware. Paula Casey was 
sending us copies of the letters that were being 
exchanged. At some point, she sent copies and 1 
think later, as this went on, sent us copies of what 
was occurring. 

Q And it was a fairly lengthy negotiation 
with respect to - 
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A I don’t know how long it was. He was 
negotiating with him, and in my judgment, was doing 
exactly the right thing in dealing with it. 

Q When you say that, does that refer to the 
fact that Hale was reluctant to make a proffer with 
respect to information he knew? 

A Step 1 in the process is Hale proffers, and 
he proffers with leaving us free to use the fruits, 
but not necessarily the admissions. 

And that’s pretty fundamental in dealing 
with someone who is trying to negotiate a disposition 
less than what you mean go into court or think you 
can go into court and prove. So to the extent that 
they were insisting on a comprehensive proffer from 
Hale, that was exactly the right thing to do. 

Q And what’s the reason for that? 

A You don’t buy a pig in a poke. 

Q And by that, what do you mean? 

A By that, what 1 mean is you don’t go blind 
into taking a disposition from a person, and that’s 
especially true if the person is trying to posture 
themselves as a witness. You’re interested in 
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dealing, knowing what it is your getting in return 
for what you are giving, and the only way you can 
know that is, in my view, in most cases, is to get a 
full and comprehensive proffer from the person, 
perhaps an attorney to proffer first, followed by a 
proffer from the person. And then you can 
investigate it to determine whether it’s truthful. 

And then if you think that the information 
is sufficiently valuable, you can go the next step 
and determine whether or not you are going to accept 
a disposition or work out a disposition, and if so, 
what that does disposition is going to be. That’s 
the process. 

Q That’s standard prosecutorial procedure? 

A Especially in white collar cases. 

Q Now, do you know if Ms. Casey was reluctant 
to recuse because of an absence of a proffer or a 
statement by Mr. Hale of what he knew when to Mr. - 

A I don’t know what United States Attorney 
Casey’s thinking was at all in that period. 1 just 
don’t know what was on her mind, what she was 
thinking about. She attended the meeting on December 
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the 3rd apparently, and there was a discussion about 
how best to handle the matter. She probably arrived 
there, as most of us would, with an interest in 
handling a case that was ours and assigned to us, and 
interested in pursuing it and feeling quite confident 
that you could. 

And then after discussion, apparently 
reached the conclusion that, yes, the right thing to 
do, the proper thing to do under the circumstances, 
was to recuse. That’s my read of it. 

Q Now, I believe Mr. Hale made public 
statements with respect to Mr. Clinton, the type of 
statements that were the proffer that 1 assume the 
prosecutors were seeking? 

A Well, as I recall, his lawyer had called 
Lindsey, and the White House even, in that period of 
time. I think that was about the time that Lindsey 
received a call from Randy Coleman. 1 just don’t 
remember the chronology exactly, but it seems to me 
that Coleman was doing what he could to try to work 
out a disposition that was totally one-sided and 
favorable to his client by doing whatever he could to 
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get it. And he was talking to the press at the time 
to try to do that, or at least to advance his own 
cause and to put pressure on, to try to get what he 
wanted from Casey and her office, and her office was 
resisting giving him that kind of a deal. 

Q Now, when you say "one-sided," what do you 
mean by "one-sided"? 

A Totally advantageous to him and no 
advantage to the government, basically. 

Q If I recall this correctly, he was seeking 
a plea that involved no felony? 

A I think he was seeking something lenient, 
grossly lenient, and was refusing to proffer what he 
had in a meaningful way, or a way that was 
satisfactory to the United States Attorney or anybody 
else. That’s my sense of it. 

Q Okay. And when you say that he was making 
statements publicly to advance his own cause, how 
would those statements have advanced his cause? 

A I have no idea, unless he thought that 
perhaps that would bring some pressure to bear, to 
push this thing toward a disposition, his 
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disposition, but I don’t know what was in Coleman’s 
mind. It is not totally unusual for defense lawyers 
to employ the press. 

Q And they, I guess in this situation, 
employed the press in order to facilitate the 
one-sided — 

A To help the client. It is fair game, it is 
fair game. They talk to the press and 1 think they 
talk to whoever they can talk to, within the 
government even, if they can, to try to help a 
client. 

Q And that would be to facilitate the 
one-sided arrangement that you mentioned? 

A To get the disposition they want. And 1 
say one-sided because in my view it was a 
nonstarter. 

Q Do you know if there was any issue about 
how the recusal would take place? And by that 1 
mean, one type of recusal would be the case would 
simply be sent back to main Justice. Another type 
could be, l guess it is a downward recusal, where, in 
this case, the U.S. Attorney would be isolated from 
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the investigation and someone else in her office 
would handle that. 

Do you know if that was discussed at all in 
the meeting on November 3? 

A No, I don’t know that. But I am positive 
that the discussion would have been that the Little 
Rock United States Attorney’s Office should recuse, 
as an office, and be out of the investigation. That 
had to be the discussion, but I wasn’t there. 

And, very shortly after that, almost 
immediately after that, 1 got the word that we were 
going to send a team down and Paula Casey wanted to 
get this done, posthaste, right away. So as soon as 
her letter of recusal was published, I believe, we 
sent McKay down. She wanted him down right away, so 
we sent him down the 9th of November 1993. 

Q So she sent the recusal letter, I believe 
it was November 5th, 1993, two days after the meeting 
at the Department of Justice? 

A That’s what my chronology shows and 1 am 
sure that’s correct. 

Q Does your chronology show when she was 
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confirmed as U.S. Attorney? 

A No. 

0 Do you know if it was late September of 
1993? 

A I am not sure. 1 don’t know. 

Q Do you know how the recusal issue was 
brought to her attention? 

A No. 

Q Do you know if she received any phone calls 
from Jean Lewis? 

A No. 

Q No? 

A I think Jean Lewis -- that’s the RTC 
person, I think she said she talked to the office. 1 
don’t know if she ever said she talked to Casey or 
not, but no, the answer is no. 

MR. FISHMAN: The answer is no, you don’t 

know. 

THE WITNESS: The answer is no, period. 1 
don’t know whether they had contact. 

BY MR. IVEY: 

Q Do you know if Donna Henneman, or anyone in 
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the EOUSA’s office, contacted Paula Casey with 
respect to this matter in September or October of 
1993? 

A I don’t know. 

Q Do you know if the EOUSA’s office contacted 
Paula Casey to request that she send a declination 
letter to the RTC with respect to criminal referral 
C0004? 

A I don’t know. 

Q You mentioned earlier that the nine 
referrals came in about the time that she declined 
C0004. Do you know if there was any type of causal 
relationship between those two events? 

A I don’t know that either. 

Q So by your previous statement you weren’t 
trying to imply that? 

A No. 

Q Let me ask you some questions about the 
declination letter. Do you know at what point the 
"package" was sent back to the U.S. Attorney’s 
Office? 

A No. 
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Q Let me ask, is there a process by which 
this is normally done, when main Justice decides, for 
example, we don’t think you should recuse, and wants 
to convey that to the U.S. Attorney’s office that 
made the request, is there a standard procedure for 
doing that? 

A Well, there is a procedure on recusal. It 
is published in the United States attorney’s manual 
and then there was a blue sheet, we call it, 
supplementing that in 1992. It doesn’t add much to 
it, but it is a little more specific. It sets out a 
procedure. 

But in my experience, what is likely to 
occur is that the communication will go back from the 
deputy’s office, or the Executive Office for U.S. 

Attorneys telling the United States Attorney about 
whether or not there is going to be a recusal 
ultimately. I know of a situation where I have 
talked to an United States Attorney on a totally 
unrelated recusal, and I told him that we would take 
the United States Attorney’s matter. 

So, in practice, I am not so sure that 
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there is a procedure that is in force all the time. 

In this instance, there would be a usual procedure 
simply by virtue of the routing. The matter 
originated in the Executive Office for U.S. Attorneys 
through Tony Moscato. I’m talking about the earlier 
recusal now. 

Q That would be October of 1992? 

A No, January of 1993, when the letter came 
in. The procedure there would be that the director 
of the Executive Office for U.S. Attorneys goes to 
the Attorney General through either the principal 
associate deputy or an associate deputy, the title is 
both in the various documents, through him, and with 
the recommendation. The associate Deputy Attorney 
General wants to consult with the criminal division, 
confers with the criminal division and sends it down 
as an action item. 

What that would mean, in the ordinary 
course in the department, is that a report would go 
back, a document would go back or a proposal would go 
back or whatever was produced in the criminal 
division would go back to the person who sent it down 
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and assigned the work, so that would be Douglas 
Frazier at that time. That person would make a 
determination or talk with whoever that person would 
consult with, and at the time that that went up, 
there was an acting Attorney General. 

So, one would expect, in the ordinary 
course in those situations, that there would be a 
decision upon whether to visit that with the acting 
Attorney General or not. And then the decision would 
be communicated to the United States Attorney in some 
form, and that could be communicated through the 
Executive Office for U.S. Attorneys which initiated 
the whole thing. 

And that wouid not be unusual, that that 
decision then would be communicated from the 
Executive Office for U.S. Attorneys. 

Q Okay. Now, at this point in 1993, the 
decisions about recusal were made by? 

A You are talking about January now? 

Q Well, all of 1993, I guess. 

A The decisions about recusal were made by 
the deputy Attorney General’s office. The deputy 
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Attorney General’s office usually was involved in 
that kind of thing. I don’t know who makes the final 
decision. 

Q Was there a Deputy Attorney General in 
place in March 1993? 

A 1 don’t know if they had an acting in place 
or not. 1 noticed that the routing slip was 
addressed directly, as 1 recall, to Stuart Gerson, 
through Douglas Frazier. 

Q And Douglas Frazier, do you remember what 
position he had in the deputy Attorney General’s 
office? 

A Principal associate Deputy Attorney 
General, which ordinarily would be his principal 
deputy. 

Q Do you know if at that time Mr. Frazier had 
the authority to make a decision with recusal? 

A If Mr. Frazier did? 

Q Right. 

A I don’t know whether he did or not. 

Q Have you ever spoken to Mr. Frazier about 
this recusal issue? 

142 

A About this one, no. 

Q Do you know if an absence of a Deputy 
Attorney General would be a decision for the Attorney 
General’s office? 

A 1 don’t know. I don’t know how they worked 
that out at that time. 

Q Do you know if Mr. Frazier sent a cover 
letter or a letter to the U.S. Attorney’s Office with 
respect to the Justice Department’s position on 
recusal? 

A A cover letter? 1 don’t know. 

Q Do you know if the U.S. Attorney’s Office 
was contacted in any way -- and this is in the spring 
of 1993 -- with respect to the main Justice 
determination on recusal? 

A The spring of 1993? 

Q Yes. 

A From what 1 have seen, no, and I have no 
personal knowledge that they were contacted at all. 

My personal knowledge of it is that it was signed off 
on, on March 2nd, 1993, in the fraud section, 
addressed to Jack Keeney. And then from looking at 
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the files, it was signed out by Larry Urgenson on 
March the 19th, 1993, addressed to Frazier. From 
that point on, I have absolutely no idea what 
happened to it. 

Q Just so I can trace this, the fraud - you 
said fraud section? 

A Fraud section in the criminal division. 

Q Is that part of the criminal division? 

A That’s right, it’s a subordinate component. 

Q And so this memo would have gone up to 
Mr. Keeney, who was then acting, I guess, in charge 
of the criminal division? 

A He was the acting Assistant Attorney 
General in charge of the criminal division. 

Ordinarily it would go from Jerry McDowell, the 
section chief, addressed to Keeney, in this instance, 
again according to records in the department, the 
acting deputy Assistant Attorney General of the 
criminal division who oversaw the fraud section, 

Larry Urgenson, was the person who actually signed 

the document out. That had been prepared in the 

fraud section, the documents, and forwarded them. 
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Addressed to Frazier, the guy who asked the division 
to look at it in the first place. That was addressed 
to him. It was apparently dispatched according to 
the division records, on March the 19. 

Q The criminal division was only to make a 
recommendation with respect to recusal? 

A That’s correct. 

Q They didn’t have the authority to make a 
final determination — 

A They not only did not have the authority, 
they weren’t asked to make a final decision. 

Q You testified you didn’t know if 
Mr. Frazier had sent any type of letter to the U.S. 

Attorney’s Office or what types of communications may 
have taken place between main Justice or the U.S. 
Attorney’s Office with respect to recusal, and -- 

A That’s right. 

Q -- so I did want to ask you about the 
letter that Ms. Casey wrote. I believe it was with 
respect to recusal. I’m sorry, the declination. 

MR. FISHMAN: The October 27 letter. 

MR. IVEY: Yes. 
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BY MR. IVEY: 
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Q I’m sorry, there is no Bates stamp number, 
but I know you testified about it earlier. I am 
referring to a letter from Paula Casey to Jean Lewis, 
dated October 27, 1993. You commented earlier about 
the line "the matter was concluded before 1 began 
working in this office." 

And I think your testimony was that there 
was no conclusion reached by the criminal division or 
the fraud section? 

A That’s correct. 

Q Do you know if there were any 
communications from higher up in the Justice 
Department with respect to this matter, and any 
conclusion that might or might not have been reached 
by the Justice Department? 

A I do not. 


MR. FISHMAN: By "higher up," do you mean 
EOUSA? 

BY MR. IVEY: 

Q Specifically, I mean the acting Attorney 

General or the office of the Deputy Attorney 
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General. 


A I will clarify. I don’t know whether there 
was any communication, from the Justice Department, 
from the EOUSA, at that point to her, or from any 
other component about what to do with RTC criminal 
referral number C0004. 

Q So when you received that, you had some 
concerns about the wording of the letter -- 

A No, not concerns, I — again, a better word 
is astonishment, not a concern, but simply 
astonishment to see that, suggesting that that matter 
wasn’t in the United States Attorney’s Office for 
decision, because my impression was and is, from my 
own involvement in it, not being in the EOUSA and not 
being in the AG’s office and not knowing what may 
have gone on in those locations, but my impression of 
it was totally different. Namely that it was going 
back to the United States Attorney’s Office, or at 
least the recommendation was to send it back to the 
United States Attorney’s Office for whatever action 
they were going to take on it. 

Q And what was the basis of that impression? 
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A Because that’s what l recommended to Doug 
Frazier through Jack Keeney, that the matter be sent 
back to the United States Attorney’s Office. 

Q And do you know if Mr. Frazier or whoever 
made this decision adopted your view? 

A Well, my understanding is and l haven’t 
seen a copy of the document, but I thought that 
eventually when somehow they located the memorandum 
that was prepared for Jack Keeney’s signature, and it 
was signed out evidently by Larry Urgenson on March 
19th, 1993, and its attachment, the memorandum 
prepared by Mark MacDougall, found their way, 
someplace, somehow, to Paula Casey’s office, to her. 

And all of that occurred a substantial period of time 
after Larry Urgenson signed out the materials. 

So 1 don’t know how they got to Paula 
Casey, 1 don’t know what communications Paula Casey 
may have had with anyone within the Department of 
Justice, about those materials or whether Frazier put 
a cover letter on it and sent it out to her or 
anybody else did. I just don’t know. 

Q You said your understanding was she got 
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those materials. What’s the basis of that 
understanding? 

A It is my impression. 

Q Based on what? 

A Just my impression based on her declination 
or supposed declination, her reliance on Department 
of Justice materials. The only thing I know was 
prepared was what was prepared in the fraud section, 
and again, maybe something was prepared somewhere 
else, but I don’t know that and the way it was handed 
and the way apparently it was misrouted at some 
point, I -- I just find it unlikely that they had 
anything else but I don’t know that. 

MR. FISHMAN: Can we go off the record? 

(Discussion off the record.) 

BY MR. IVEY: 

Q Let me be clear about this: You didn’t 
speak with Mr. Frazier about what happened with 
respect to the referral or the request to recuse? 

A On the October letter? 

Q Right. 

A No. 
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MR. FISHMAN: I’m sorry, the October 

letter. 

MR. IVEY: October 27, 1993. 

MR. FISHMAN: Okay. 

THE WITNESS: No. 

BY MR. IVEY: 

Q And do you ultimately know who made the 
final decision with respect to this request to 
recuse? 

A To the best of my knowledge, the person who 
made the final decision was Paula Casey. However, it 
is phrased in there, when she wrote that letter she 
sent the letter out -- 

Q I’m sorry, I misphrased the question. 

Within the Department of Justice there was an action 
determined, there was a request to recuse that came 
up? 

A Right. 

Q And there was a decision within -- 
A As I understand it, back to the U.S. 

Attorney’s Office. I don’t know. 

Q You don’t know who made that decision? 


Q So, I guess it is a logical conclusion that 
you don’t know what was on that person’s mind at the 
time the decision was made? 

A I don’t. 

Q And I think you also testified that you 
don’t know if any of that was communicated to 
Ms. Casey? You have no direct knowledge about that? 

A That’s correct. 

Q Let me ask you about the matters with 
respect to the SBA. What was the time frame for 
these events? You testified about Mark Stevens, at 
what point did you have contact with Mark Stevens? 

A I don’t have an independent recollection of 
that. I did the memorandums of those contacts at the 
time, and did them while they were fresh on my mind 
and detailed. The first contact with Stevens, the 
meetings, I just don’t know, but the memos that you 
have are accurate. 

Q 1 just need a rough time frame. 

A It was around — I want to say November 
’93. Yes, November ’93, that’s right. 
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Q All right. Now, you testified that you 
thought Congressional interest was part of the reason 
that the White House contacted the SBA and requested 
these documents. 

And in your view, is that a legitimate 
reason for seeking that information? 

A That the White House might be interested in 
knowing what a Congressional committee was asking 
about? 

Q Yes. 

A It might depend on what the motive was. 

Q Did you have any — well, 1 think you 
testified earlier you didn’t — your impression was 
this was "totally innocent," I believe was your 
quote? 

A I don’t have any reason to question that it 
was totally innocent. I don’t know whether it was or 
not. 

Q Did you lead the investigation to find out 
what - why SBA had sent the documents to the White 
House and what the White House had done with them? 

A On those? Well, actually, there were a 
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number of leaders of the investigation, including . 

Joanne Harris, including Merrick Garland, including 
Jerry McDowell, including Allen Carver. And I want 
you to understand that there were communications 
going on with people pretty regularly - the 
conversations I had with Harris and Garland were 
fewer, but there were several over a period of 
time — in that period of time. 

So when you say "leader," 1 played a role 
in the investigation, and it was a significant one. 

I had a team out who was doing the work at Little 
Rock headed by Don McKay, and one of my functions was 
to oversee that pretty closely, while doing BCCI and 
some other things at the same time. That’s one 
reason I had John Artbury maintain close contact with 
the team that we had out there as well, but 1 
reported to McDowell and occasionally got calls from 
Harris, and a couple of times from Merrick. 

Q And in addition to maintaining these 
contacts, there was investigatory action taking 
place, the FBI was conducting interviews? 

A Yes. 
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Q In your view, was it a thorough 
investigation? 

A Well, in my view, the people that I was 
familiar with up the chain wanted to do an 
aggressive, comprehensive, complete, totally honest 
investigation. 

Q And is that what was done? 

A Yes. Certainly the part that I am familiar 
with. 

Q In your view, was there any attempt to 
influence the investigation or to steer your findings 
in any particular direction? 

A The only influence I know about is to do it 
right and to do it professionally. There was 
certainly no attempt to steer it in any improper 
direction whatsoever, at all. There was certainly 
guidance on being aggressive, an example of that, 
again, is getting the documents from Kendall and from 
Foster’s attorney. That’s steering in a sense. But 
in my judgment, correct steering, correct influence, 
and an absolutely honest effort. 

Q Was there any steering or influence by 
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anyone at the White House with respect to this 
investigation? 

A None that I have personal knowledge of. 

Q To the extent you were connected with it? 

A I don’t know of any. 

Q I think I mentioned earlier you testified 
you thought the motives that prompted it were totally 
innocent, but I guess I would look for a finding. I 
mean, did you reach a finding? 

A I will say again I don’t know what 
motivated anybody to do what they did. I don’t know 
what’s in the minds of people, but based on the 
objective evidence that was developed during my 
association with the investigation, I don’t know of 
any illegal or unethical or wrongful conduct by 
people in the White House who had acquired the 
documents from the Small Business Administration, 
that I’m familiar with, that little piece. 

Q Was there any formal conclusion reached on 
this? 

A What’s that? 

Q Was there any formal conclusion reached on 
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this? 

A Formal conclusion? 

Q Yes. 

A We never had a conclusion. We had an 
ongoing investigation, and the independent counsel 
took it. 

Q I see. 

Were you near completing your investigation 
or was there still quite a bit more to do? 

A We weren’t even close. 

MR. FISHMAN: Do you mean the whole 
investigation or that piece? 

THE WITNESS: Well - 

BY MR. IVEY: 

Q That piece. 

A That piece is part of the whole puzzle so 
the answer is no. We weren’t anywhere - that was 
part of the evidence gathering process and we would 
have continued to gather evidence and examine 
matters. We weren’t conducting, if you will, a 
narrow little investigation of this situation. It 
was, let’s get information, let’s look at it and 
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let’s examine it. 

These folks were not under investigation in 
the common sense of being subjects of an 
investigation, these were people who were potential 
witnesses, in our minds’ eyes, who had access to 
information we wanted and we wanted to know about it. 

Q Let me focus you on this particular piece 
of the puzzle just for a moment. You mentioned you 
interviewed or someone with the FBI interviewed 
Mr. Eggleston? 

A Well, I am sure Mr. Eggleston was 
interviewed. 

Q Lindsey? 

A Lindsey as well, and I think Nussbaum. 

Q Were there other interviews conducted with 
respect to - 

A I don’t know. 

Q Do you know if whoever was making 
determinations about who should be interviewed had 
concluded that there were more interviews that were 
left to be done or if they — 

A I was sort of the catalyst for this, so in 
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talking to Rick Wade, too, and what we should do and 
there was a general consensus with the FBI. So 
during that period, those of us who were closer to 
the line in the investigation were saying this is 
what we want to do, and here is why. And we were 
setting in motion ways to do that. So, there was 
certainly no limitation on access or getting people 
interviewed that we thought should be interviewed, as 
far as 1 know, that the bureau thought should be 
interviewed. None of that. 

Q You also mentioned something about 
documents being returned, I think by Mr. Eggleston to 
Mr. Stevens? 

A Right. 

Q Where did you learn about that event? 

A Well, part of it apparently is evidenced in 
the notes of John Artbury that we looked at earlier 
in the proceeding. 

But that came from Stevens. He reported 
back that it happened. I think I talked to him 
directly, too. But he reported back that he had the 
documents, and had received the documents and that 
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Eggleston had given him the documents and had done so 
outside the building on the street. 

Q Do you know if — with respect to 
contacting the SBA to initially seek the information, 
do you know if Mr. Eggleston made that contact? 

A I don’t know what he did, frankly. 

Q I think you were asked about Congressional 
liaison earlier? 

A Well, the contact with Eggleston at that 
point, in the White House office, I don’t know if it 
was Eggleston directly — I think it was. I think 
Phil Heymann had contact with him. And the idea was 
to speed up the process, to speed up getting 
interviews of people that we wanted to interview in 
the White House staff. 

Q Let me clarify my question. I meant the 
initial request for these documents. 

A Oh, I don’t know. I don’t know the details 
of that. My understanding is, and my recollection is 
that at some point, Stevens talked to the general 
counsel of the agency. And my recollection is, from 
what Stevens said, the general counsel of the agency 
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had a conversation with Eggleston and from that 
conversation directly from Eggleston provided the 
documents. That’s my memory. 

Q And your recollection is that was from a 
conversation with Stevens? 

A That’s my memory of it. 

Q Do you know if it would be -- typically, if 
the Congressional liaison in the White House would 
make that request as opposed to the White House 
counsel’s office? 

A No, I don’t know what they would do. 

Again, I don’t know what typical would be. 

Q Now, you mentioned something about an oral 
request. 

Did these documents then go at some point 
from the SBA, to the FBI or the Department of 
Justice? 

A I am not sure what you mean by "oral 
request." 

Q I thought that when you testified earlier 
you said that you didn’t use a subpoena; I think you 
said you picked up the phone and made an oral 
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request? 

A Well, we are talking about — which 
documents now are you talking about? 

Q These are the documents that were given to 
the White House and they were given back to -- 

A We didn’t subpoena the documents from the 
White House. Those documents, as far as 1 know at 
least, went back to Stevens, and I believe those - a 
collection of which Stevens got were given either to 
FBI the or to the team that was investigating the 
matter at that point, McKay’s team. 

Q Right, but my question is, was there a 
subpoena from either the - or from the Justice 
Department? 

A No. To the White House? 

Q No, to the SBA. 

A No. 

Q That was done - 

A Dealing with the investigators in the SBA. 

We had the SBA, at that point, assisting with the 
criminal investigation that our people were 
conducting. 
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Q Do you know if that was an oral request, 
then, that was made? 

A Right, right. 

Q Do you know if there was a transmittal 
letter? 

A Of the documents back -- 

Q From SBA to the Justice Department? 

A Not that I know of. The written record of 
that, again, consists of the file memos and I guess 
the FBI 302s that were done. That was the way of 
documenting what was occurring so there was a 
documented record of the communications. But I don’t 
know of any letter, and at that same period of time, 

Dwight Bostwick, who was on the team, was dealing 
with the SBA trying to get still additional 
materials. And I think Dwight may have written a 
letter on other stuff, but not this. 

Q Okay, so there was no transmittal letter 
and there was no letter requesting the documents? 

A Not that I remember that there was a 
transmittal letter. 

Q Do you know who made the request? 
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A For what? 

Q For these documents. 

A To have them returned? 

Q No, to have them come to the Justice 
Department. 

A No. 

MR. FISHMAN: After they were returned. 

BY MR. IVEY: 

Q After they were returned. 

A After they were returned to the SBA? 

Q Right. 

A I am hoping we made a request. I’m sitting 
here thinking that surely we did, but no, I would 
have certainly wanted them to see what they were and 
to know what they were. 

Q Okay. 

Is it typical for documents to be passed 
without a transmittal letter under these 
circumstances? 

A Sure. 

Q Nothing unusual about that? 

A Not necessarily, no. As long as you’ve got 
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some record of what’s going on someplace. 

Q And again, in the absence of a transmittal 
letter, would it also be not unusual for the request 
to be made orally as opposed to in writing? 

A No. No. 

Q Let me go back to Mr. Nathan for a moment. 

A Okay. 

Q Mr. Nathan, to my understanding, reported 
to Mr. Heymann; is that correct? 

A That’s right, yes. 

Q His relationship to you, then, was a 
working relationship, not a subordinate relationship? 

A Irv Nathan? 

Q Right. 

A No, he is way above me in the hierarchy, 
significantly above me in the organization. 

MR. FISHMAN: Off the record. 

(Discussion off the record.) 

BY MR. IVEY: 

Q Did you frequently have conversations with 
Mr. Nathan about issues within the department? 

A No. Except when he was a defense lawyer. 
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And that wasn’t frequent. 

Q During his tenure within the department? 

A No. 

Q Did it strike you as unusual that the 
conversation with respect to the source, which we 
suspect was — 

A You mean the communication that Irv Nathan 
would have with Jerry McDowell, because I didn’t have 
any communication with Irv Nathan at all? 

Q Right. 

A No, no, not unusual. I think he was 
communicating with the FBI. I think Jack Keeney was 
involved in that period of time, so all of that would 
be very normal, natural, usual contact. 

Q Now, with respect to having a reporter of a 
source of this type of information, information 
relevant to an ongoing plea negotiation, is that 
typical with the law department? 

A You know, I am not sure what "typical" is 
in criminal investigations. I am serious, really. 

Q Let me phrase it this way ~ 

A I don’t know, as we sit here, who his 
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source was, 1 really don’t. But 1 think it is 
documented. And again, when you start asking me 
about whether it was unusual to have a reporter, it 
is hard to answer because I don’t know if it was a 
reporter. But the short answer to that would be to 
have a reporter as a source — I have no way of 
looking at that. 

Q I will rephrase it. You have a career in 
law enforcement that is fairly significant. 

A It’s covered a few years and I don’t use 
reporters as sources. I hardly ever talk to 
reporters. And prosecutors differ. I am one who 
simply believes that the less communication with 
reporters that people have during investigations the 
better, except to ensure that — when it is 
necessary, to make sure that it’s accurate, that has 
been misrepresented, that when you can appropriately 
do so the government does so. But by and large, they 
have their job, prosecutors have theirs, and contacts 
with the press belong at the policy level, namely, 
the Irv Nathan level or the AG level. That sort of 
level. Or the Assistant Attorney General level and 1 
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am not at that. Generally we don’t favor 
communications with the press. 

Q Why is it that you don’t personally deal 
with reporters as sources? 

A With reporters? 

Q Yes. 

MR. FISHMAN: He is not saying sources, he 
is saying period. 

THE WITNESS: Or in any fashion. 

Because within the Department of Justice, 
there is a press policy to begin with which requires 
those kinds of inquiries from the pleas to be 
referred elsewhere. 

BY MR. IVEY: 

Q Let me back up because I thought you said 
you don’t use reporters as sources, that you thought 
it was a bad idea. 

A No, I don’t. For me. 

Q That’s what I am asking. 

A I wouldn’t turn away a reporter if he said 
he was aware of a bribe allegation any more than I 
would turn you away or somebody else. But in terms 
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of establishing a relationship with a reporter like 
that, I wouldn’t do that. 

Q And why are the reasons aside from — 

A I think there is a stark difference between 
a federal prosecutor and a reporter. They are very 
properly attempting to collect information to write 
stores. 

Our function is to try to determine facts, 
and then make a judgment on what to do with those. 

And that impacts on the freedom of individuals, and 
there is a certain inconsistency there in dealing 
with reporters who may do something wrong with 
information or want information or plant information, 
for their own purposes. 

Q Well, they also want to publicize 
information, too; right? 

A Or publicize information, and I don’t think 
that has any place in criminal law enforcement and 1 
think most reporters understand that. 

Q That would be particularly true in a 
situation where an investigation or plea negotiations 
are ongoing? 
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A Right. 

Q Was there ever any attempt — or did 
Mr. Nathan ever identify this source personally? 

MR. FISHMAN: To him? 

BY MR. IVEY: 

Q You mentioned a memo, 1 think, but 1 am not 
clear. 

A 1 don’t know whether he did or not. Not to 
me. 

MR. D1NH: We are still talking 
hypothetical here, because he is not sure there was, 
indeed, a reporter who was the source. 

THE WITNESS: 1 think that’s a fair thing 
to say. I am just not sure, sitting right here, who 
the source was, what capacity this source was 
operating at the time. But my impression, again, is 
that ultimately that was made part of the record. 

MR. FISHMAN: Off the record. 

(Discussion off the record.) 

BY MR. IVEY: 

Q Did you have any knowledge of Mr. Hale or 
his attorney contacting any Congressional office or 
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member of Congress prior to entering his plea? 

A I don’t know of — sitting here now, I 
don’t remember that. May have, but I don’t 
remember. 

Q Did you have any role in setting the 
priorities for financial institution investigations 
with respect to the Justice Department, by the 
Justice Department? 

A Yes. 

Q What was your role in that? 

A In the early days of the financial 
institution fraud program, following the enactment of 
the Financial Institutions Reform Recovery 
Enforcement Acts of 1989 - 

Q FIRREA? 

A Yes - there were determinations that had 
to be made about what would be investigated, and - 
as priority matters and that sort of thing and we 
work with the executive office for U.S. attorneys on 
that. And then special counsel, financial 
institution fraud, Jim Richmond. 

Q At what point was this ~ this is 1989, 
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1990? 

A He was a nonstatutory special counsel 
appointed by the Attorney General. 

Q Who was his successor? 

A Jim Richmond’s successor, Ira Raphaelson, 
R-a-p-h-a-e-l-s-o-n. 

Q How did you go about setting the priorities 
for these investigations? Are there standards that 
you follow? 

A There was a whole lot of discussion with 
the FBI, the regulatory community, within the 
Department of Justice, which resulted in ultimately 
the development of a sort of a major case approach. 
Richmond was involved in it, later Ira was involved 
in it, in doing it. 

Q What is the major case approach; what do 
you mean by that? 

A Well, there was a category of matters, 
investigations, that were defined as major. That 
definition was distributed to all the United States 
attorneys offices in the country by the executive 
office for U.S. attorneys. And it involved matters 
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where there was a loss of approximately $100,000, or 
more. Insider fraud involving significant insiders 
within a financial institution, multiple borrower 
from the same financial institution. 

Let me — maybe I can shortcut this a 
little bit. Attacking Financial Institution Fraud is 
a quarterly publication that is given to Congress 
that details the whole program from the beginning to 
the end. These things have been published since I 
think as early as 1990, somewhere around there. They 
just detail the whole program, but to get into it is 
going to take some time, and 1 don’t know if you 
really want to. 

Q Well, I am aware of the documents that -- 
the publications you are referring to because they 
send them to the committee every quarter, I take it. 

But I didn’t want to get a sense -- off the record. 

(Discussion off the record.) 

BY MR. IVEY: 

Q I guess what I did want to get at, the 
publication sort of lists activities that the Justice 
Department has conducted with respect to these 
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institutions, but I did want to get a bit of a sense 
of how you decided which institutions to pursue and 
how you prioritized it. 

A Let me try it this way and maybe this will 
help. 

The President of the United States, George 
Bush, came to the Department of Justice to a meeting 
of the United States Attorneys from around the 
country and the special agents in charge from around 
the country, right about the time of FIRREA, to kick 
off what was going to be generally the FIF program in 
the United States, F-I-F. Jim Richmond was the first 
special counsel for financial institution fraud 
designated administrative before the Crime Control 
Act of 1990 established that position in the law, 
which sunsets in November of this year. 

In order to manage the case load, and to 
have emphasis on the most important matters that 
could you see in the country, there was this 
definition established in the executive office of the 
U.S. Attorneys, in a reporting requirement and in 
many offices in the country there were financial 
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institution coordinators. And initially there were a 
number of positions to do financial institution fraud 
work, many offices adhered to that very strictly, 
others less strictly, in terms of dedicated resources 
to FIF. 

With the size of the case load and the 
finite resources the emphasis was on establishing and 
developing those major cases. Not to the exclusion 
of all other cases, I hasten to add. There was 
nothing there that said those are the only cases you 
can look at. United States Attorneys and FBI in the 
various districts certainly had the authority to 
pursue those matters that they felt were appropriate 
whether or not they fell within some broad definition 
of major case, but for tracking purposes especially, 
we established this major case definition for the 
U.S. attorneys. 

Q Now, how many cases — I mean, this seems 
like a pretty broad definition to me, I am sure you 
are more familiar with it than I am, but a $100,000 
cut-off seems to be relatively low for what some of 
these institutions lost. 
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How many of these institutions would have 
fallen into this category in 1992? 

A Well, this is by -- in terms of fraud loss 
which can be much different from losses resulting 
from failures or any number of causes. And again, 
that’s a guideline. Within various jurisdictions 
people are going to be dealing with their most 
significant cases as they have resources available to 
deal with them. 

So they may have something above that or 
below that, but Attacking Financial Institution Fraud 
is really the best source there, because you can see 
the numbers of prosecutions in that major case area 
reported in each of those and you can track them from 
way back in the beginning of them program. And you 
can also see the FBI statistics which show the number 
of matters by district in the United States or field 
division. FBI -- 

MR. FISHMAN: Off the record. 

(Discussion off the record.) 

THE WITNESS: I understand you to be 
talking about financial institutions, and when you 
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look at Attacking Financial Institution Fraud and you 
look at the FBI’s reports in there, you see that they 
report a category of failed financial institution 
cases, which gives you some impression of cases that 
are emphasized by — within the entire arena of 
financial institution fraud. 

Those are the big failures and those are 
cases which may generate any number of referrals, 
related or unrelated. It gives you a number. I 
don’t know what the number is. 1 mean, there were a 
very large number — I mean, at one point we had 700 
failed financial institutions in inventory, plus 
10,000 or so major financial institution fraud cases 
and I think 5,000 or 6,000 of those were major. 

BY MR. IVEY: 

Q I didn’t follow you there, you said 700 
failed institutions, 10,000 - 

A In dividing it out the way the Bureau would 
look at it, they had separate categories of failed 
financial institutions. If they had an investigation 
involving a whole series of allegations involving one 
failed financial institution they counted that as one 
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investigation, even though it might be 30. 

Q Okay. 

A Then there was a separate category in the 
bureau of $100,000 and above matters, irrespective of 
these failure cases and different. And they would 
run an inventory of around 5,000 of those. I think 
the current inventory is in the neighborhood of 4000 
or so. So there was a large inventory that would 
continue to turn over for a period of time. It’s 
gone up and now it’s gone down. 

Q Now, the number 700 you used — and I 
recognize this is an approximation — 

A Right. 

Q — that’s with respect to failed 
institutions? 

A Failed financial institutions, right. 

Q And would that have been about the 
approximate number in 1992 or do you think it would 
have been higher? 

A I would have to go back. I think about 
that period of time it was peaking out, ’91, ’92, so 
that’s probably roughly accurate. 
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Q And did they divide these up according to 
federal districts? 

A Well, I — generally, yes. You can see 
them by FBI division and you can see by district what 
people have, so generally yes, you could have a case 
in multi — in a number of districts. 

Q Do you know if that was true in Arkansas, 
that they divided them up by district? 

A Arkansas is like anyplace else. I mean, 
they - if they got a referral in the United States 
Attorney’s Office in that sense, though, they would 
treat it as if it were a referral in the Eastern 
District of Arkansas, if that’s where it was venued. 

Q Now, who investigated these failures? Can 
you tell us briefly how that broke down? Obviously 
the RTC was involved. Did the FBI go in and 
participate in these investigations? 

A When they are in the FBI inventory, these 
matters 1 am talking about are all FBI 
investigations. In criminal investigations we use 
FBI and United States Secret Service in some. In 
some you might have the Postal Service involved. You 
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might have all three together. You might have the 
RTC inspector general. You might have Assistant 
United States Attorneys in the various districts. 

Or if it were one of our task force 
operations that we were running out of the fraud 
section you would have fraud section lawyers, FBI 
people dedicated to it. Secret Service in some cases 
working it. The FBI was the main and is the main 
investigative agency for criminal allegations 
involving financial institution fraud. 

Q And how would the FBI coordinate its 
activities with the RTC investigations that were 
taking place at that time? 

A They would work typically directly with RTC 
counterparts, if it was the inspector general, the 
IG’s people in coordinating investigations like that, 
though, usually it is an attorney who is working the 
investigation, like an Assistant United States 
Attorney or like a trial lawyer, who is going to be 
working with the appropriate person in the field from 
the Resolution Trust Corporation who may have an 
interest in what’s going on. 
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Q Okay. Well, before we get to the point 
where we’ve targeted the specific institution, and 
that sounds to me like your answer there is you’ve 
got an assistant that’s going to deal with banking — 

S&L X or something like that, a particular bank or 
financial institution, before you get to that point, 
you are looking at the state of Arkansas, and you are 
trying to determine which financial institutions are 
going to be on this list of priorities. How is that 
decision made, and — well, by that I mean not the 
standards you talked about already, but is there any 
interaction between Justice Department, the U.S. 

Attorney’s Office, the FBI, the RTC? 

A In a U.S. Attorney case, ordinarily the 
coordination would be between the U.S. Attorney and 
the special agent in charge in the division. They 
would determine how they are going to do things 
within that venue. 

Q This is before - I mean, before a case is 
chosen? 

A But l mean generally how they are going to 
attack crime in that jurisdiction, in that venue, in 
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that district, ordinarily, the special agent in 
charge and the United States Attorney or the United 
States Attorney’s designation, are going to talk 
about how they are going to manage inventory. 

And you have to understand that these 
offices all around the country had existing 
inventories of matters that were open in the FBI -- 
or open in both the FBI and the U.S. Attorney’s 
Office involving financial institutions. Way before 
this program, if you will, got started, as a result 
of FIRREA bank fraud was being prosecuted all around 
the country and they all had inventories. And it is 
one of the reasons that we focused on it and had a 
program because there was a huge inventory of matters 
that had to be examined and then you had the S&L 
failures. So all that did was bring it into a little 
more organized, systematic way of dealing with it 
nationwide. 

Q Do you know, after this determination was 
made with respect to this initial list of 
institutions to focus on, how the work was divvied up 
at that point? I mean, did it then go to -- 
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A It’s going to differ from district to 
district. They don’t all act alike. When we went to 
work with the Dallas bank fraud task force and tried 
to organize what we had, we had a large number of 
failed financial institutions and sat down with the 
FBI and determined how we were going to attack the 
inventory that we had and the allegations we were 
going to have. And such things as statute of 
limitations, amount of loss, whether the fraud was 
systemic or not, a number of factors come into play 
in deciding how you will prioritize within a given 
district. So one shoe doesn’t fit all is what 1 am 
saying. 

Q 1 guess I mean with respect to individual 
investigators. I mean, we have a document here 
that’s from -- it is a memo from Jean Brennan, who 1 
think is now Jean Lewis to Clark Walton dated 
December 1 1th, 1991. The subject is referral 
schedule. And if 1 can read the Bates stamp number 
here it is 4594 on the first page and the second page 
it is cut off, actually it was 4595. 

MR. FISHMAN: That would not be a document 
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produced by the Department of Justice, I assume, 
however. 

MR. IVEY: That’s right. 

MR. FISHMAN: It is not our Bates number. 

BY MR. IVEY: 

Q I wanted to ask you if that listing of 
institutions would be the way that typically these 
institutions would be set out in order of priority? 

A Looking at that exhibit, I don’t see 
anything exceptional about it. It doesn’t represent 
a standard operating procedure for the entire 
government necessarily, but all it shows is 
communication between the Resolution Trust 
Corporation official and the FBI on trying to figure 
out how best to attack a workload. That would be 
common. 

Q In attacking a workload, would you think it 
would make sense to look at things like the amount of 
the loss of a failed institution in determining where 
it should come in the order of priorities? 

A The amount of loss in the institution? 

That’s a factor. 
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Q And would you also look at the possible 
amount that could be recovered by the government? 

A That’s a factor, and that factor may be 
less important if you have an insider than an 
outsider. 

Q And with respect to civil recovery, would 
you also look at things like statute of limitations, 
for example, on the possible civil recovery? 

A Typically, civil recovery is going to be in 
the minds of the regulatory community. In failed 
cases they may have in mind some civil recovery 
against former directors and officers, or accountants 
or lawyers, that sort of thing. Sometimes in looking 
at cases we would consider whether or not Section 951 
of FIRREA was a viable alternative to criminal 
prosecution, 12 USC 1833 A, I believe, which is a 
civil money penalties action. So civil action is 
usually under consideration by the regulatory 
community or either civil or administrative. 

One of the ideas of the policy that Ira 
Raphaelson was interested in was notion of a sanction 
resulting from misconduct, criminal, civil or 
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administrative, or perhaps even a combination. But 
if appropriate, there should be sanction and the idea 
would be to try to get the most appropriate sanction 
or combination of sanctions. 

Q Did you ever review or see any referrals 
that were sent from RTC field investigative offices 
to the U.S. Attorney’s Office? 

A Plenty of them. Yes. 

Q Do you know if there was any concern, 
either within the Justice Department or in any of the 
U.S. Attorney’s Office, about the quality of some of 
these referrals that were sent? 

A I think the U.S. Attorneys in the Bureau 
were always, in a number of offices, trying to get 
better referrals, and the regulators are trying to 
get better service. So, sure, I mean, you were 
always saying can we do better. There was a referral 
procedure that began back in around 1984 that was 
established by the national bank fraud Working Group 
that the regulatory agencies used, and they published 
regulations on criminal referrals as a result of 
that. It set out when they would make referrals and 
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then their people were responsible for putting 
together the referral packages and to make them as 
comprehensive as they can. 

Q Now, if 1 am not mistaken, the RTC also set 
out its own criminal referral standards form, 1 
guess, in 1993 -- I believe ’92. 

A RTC also had criminal referrals they made, 

yes. 

Q You know, with respect to getting "better" 
referrals, by "better," what do you mean? 

A You may have superb referrals coming in 
from a given office. You may have some that people 
feel there should be more information about the 
suspected criminal activity, more documents along 
with the referral. That sort of thing. 

Q Do you know if there were complaints from 
the Justice Department to the RTC about the quality 
of referrals — 

A There were — 

Q - in 1992, 1993? 

A I don’t know about the time frame. I know 
that — I am positive that from time to time there 
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were complaints about referrals not being as good as 
prosecutors and investigators wanted them to be. 

Q Do you know if any of those complaints were 
related to referrals generated by RTC in Kansas City? 

A Kansas City, I don’t know. I know - I was 
telling you earlier that the bureau was concerned 
about speed and timeliness. And timeliness is always 
an investigator’s concern, getting timely 
information. 

Q You are referring back to the production of 
documents issue? 

A Production of documents or production of a 
referral. 

Q Do you know if there was a change in the 
RTC policy which required a review of referrals by 
the legal department before they were sent out to the 
U.S. Attorney’s Office? 

A It was always my impression that they were 
always supposed to get legal review for referrals, 
whether they did it or not. That they would have 
some legal review within the Resolution Trust 
Corporation, as they do usually in most of those 
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organizations, to determine whether or not there was 
a basis for the referral. 

Q So you — I take it you think legal review 
is a good idea? 

A Yes. 

Q Would it be fair to say that many of the 
investigators that write these referrals are not 
lawyers? 

A Yes. Although, as I understand it, they 
generally go through legal review by people who are 
supposed to be more familiar with the procedure. 

Q Do you know if investigators typically 
contact the EOUSA within the Justice Department? 

A I don’t know what "typically" is, honestly. 

Q Are you aware of any certain situations 
where that’s occurred? 

A Yes. 

Q Do you — 

A Specifically, in connection with 
Whitewater. 

Q So this would be the Jean Lewis contact, 
phone call to EOUSA? 
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A I have seen the memorandum, I’ve got it 
mentioned in this chronology, so I am aware of that 
contact and the Donna Henneman contact, apparently I 
read about that. 

Q I take it from your comment that you are 
not aware of any other? 

A No. Actually, I am aware that the 
Resolution Trust Corporation and other agencies would 
communicate with the EOUSA. That’s not unusual, and 
the reason it is not unusual, partly, is they have 
priority program teams in the EOUSA, and one of those 
priority programs that the EOUSA was interested in or 
overseeing was financial institution fraud. 

They had a close relationship with the RTC 
and the Federal Department Insurance Corporation 
people on issues of recovery and they were dealing 
with them all the time on collection issues, so do I 
think this was really unusual, no. 

Q Well, to the collection issues, would those 
be in civil cases or criminal cases or both? 

A Restitution, largely in criminal cases. 

Q And this would be — it sounds like this 
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would be the time of disposition of the case? 

A Just figuring out how to track it and know 
what you are getting and being able to make a record 
of restitution that has been ordered as a result of a 
conviction, and then collected, in maintaining a 
record of that collection. So there was a lot of 
communication between EOUSA and the regulatory 
community on that. A lot of communication on 
criminal referrals, generally, in the process and the 
procedures, so it was not unusual for regulators to 
come to EOUSA on matters. 

Q Who would they contact typically? 

A The legal office or the priority programs 
team people, I suppose. But again, I am not sure 
what "typically" means in that context. 

Q Was there a name of someone in the office, 
you know, when these priority programs were 
publicized that listed a personal contact — 

A Well, Doug Frazier was working on that and 
there is a woman who in particular does FIF and I 
just can’t think of her name now. 

Q Is that Donna Henneman? 
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A No, although Donna Henneman was in the 
legal office there. 

Q With respect to the restitution that you 
mentioned earlier, that would be a point after 
sentencing or disposition, not before a case has been 
accepted by the Justice Department? 

A Right, right. 

Q You also mentioned with respect to criminal 
referrals as well, this would be investigators 
calling up to find out what the Justice Department 
has decided to do with the criminal referral? 

A Usually what would happen is locally 
someone would call the U.S. Attorney’s Office or the 
FBI and ask, try to talk to the case agent who is 
assigned to it or the Assistant U.S. Attorney who was 
assigned to it. That’s what would happen, they 
wanted to know what was going on. They might call 
the fraud section in a particular case if they wanted 
us to call somebody to check into it. 

Q I thought your testimony had been that 
these investigators call EOUSA? 

A No. 1 don’t want to you think there is a 
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procedure where some investigator is going to call 
one source in the government. I mean, my read of it 
is that probably the Arkansas U.S. Attorney’s Office 
told this woman that they had made a referral to the 
Justice Department and hadn’t heard about it and told 
her it went to the EOUSA. She called the EOUSA as a 
result of that to try to run it down. That’s my 
speculation. Because from what you read in the press 
and from what she said on television when she was 
testifying, she apparently was contacting the United 
States Attorney’s Office in that period or had 
contacted them, some months after, apparently, she 
had made the initial referral, to check on it. 

So I suppose she then called EOUSA when she 
was told by the office, oh, we have sent it to the 
EOUSA, but 1 don’t know that. I think that’s a 
reasonable supposition, though. 

Q Well, I appreciate that, but 1 wanted to 
back up to the point that 1 thought you had made. 

Maybe I misunderstood, and if 1 do -- if I did I 
apologize in advance, but I thought you said that 
there was a point of contact within the EOUSA’s 
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office for these investigators? 

A There was a priority programs team. That 
was not their point of contact. There was a priority 
programs team that was supposed to sort of over -- 
monitor the program around the country. And they 
would get these reports from the field in that team 
and collect them. They would take assignments — 
they were given like the restitution project and that 
sort of thing — and deal with people. They were not 
necessarily a point of contact. 

Again, the usual point of contact is the 
United States Attorney’s Office or the FBI locally, 
for people who had made a referral to that office. 

That’s ordinarily where I would expect them to go. 

That wouldn’t stop .them from calling fraud if they 
thought they wanted to call fraud or calling the 
EOUSA if they thought they needed to call the EOUSA. 
They could do that. More often they would go 
directly to the U.S. Attorney’s Office or the FBI 
locally. 

Q And this priority program that you 
mentioned - 
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A Tracey Carey. Tracey Carey, I’m sorry. 

She was an attorney in the executive office for U.S. 
Attorneys, who, from my perception of it, had the 
lead on the FIF program. 

Q And FIF is financial institution fraud? 

A Yes. 

Q And is FIF within EOUSA? 

A See, they are the administrative office of 
the United States Attorneys around the country and 
that’s their function, to serve those United States 
Attorneys’ offices in an administrative capacity and 
they have that one function with particular programs, 
paying especially close attention to that. 

Q Right, but with respect to contact with 
investigators, as you said normally it would go 
through the U.S. Attorney’s Office? 

A Right. 

Q But I am trying to understand what the FIF 
program was. It is a collection — information 
collection? 

A You mean within the priority programs 
team? 
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Q I’m sorry? 

A The priority programs team is just a 

subordinate element within the EOUSA with 
responsibility for recordkeeping, disseminating 
information, keeping track of problems that may come 
up in the field if someone needs to know about them, 
working with the fraud section in the criminal 
division, working with civil division components, 
participating in the national bank fraud working — 
that sort of thing. 

That’s their function. 

Q And did you say -- 1 want to be clear about 
this ~ that there was someone in that group who 
served as a contact for investigators? 

A No. 

Q So my recollection, then, my understanding 
of you saying that investigators typically call, or 
frequently call the EOUSA’s office, my recollection 
is incorrect? 

A From investigators, no. I don’t mean to 
communicate that at all. What I mean to communicate 
is you could have frequent contact from the 
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regulatory community, from people within the RTC, 
within the FDIC and other regulatory agencies with 
the EOUSA, on matters relating to financial 
institution fraud. 

Q But that would be someone at a policy level 
in one of these regulatory agencies? 

A Not necessarily a policy level, but more 
usually somebody in Washington, D.C. who is more 
senior, certainly, than a field investigator. 

MR. IVEY: Off the record. 

(Discussion off the record.) 

BY MR. IVEY: 

Q Did you ever speak with Mr. Frazier after 
seeing the Casey declination letter? 

A No, about -- 

Q Right, about the letter. 

A And I don’t remember talking about anything 
else either, but certainly not that. 

Q What about Mr. Margolis, did you ever talk 
to him either before or after the declination letter 
with respect to the issue? 

A No. No. 
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Q Let me go back to the RTC issue again and 
contacts with EOUSA. 

A Okay. 

Q What are criminal coordinators within the 
RTC? 

A You mean within the United States 
Attorney’s Office? 

Q No, I believe within the RTC. 

A I believe 1 know what you have in mind. 

I’m sure within the RTC they had a program where they 
set up criminal coordinators who were supposed to be 
experts on making referrals and evaluating referrals 
and coordinating and that sort of thing. So they are 
just what you think they are. They are the people 
responsible for making criminal referrals or putting 
them together, coordinating what has to be done to 
get them in the law enforcement and in helping out 
after the referral is made. That was the idea of 
it. 

Q And do you recall about when these criminal 
coordinators were — 

A Put in place? 
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Q Yes. 

A Yes, pretty early in the program. 1 don’t 
remember the year, but it was pretty early. 

Q With respect to the contacts you mentioned 
about — with respect to the policy -- priority 
program? 

A Priority programs team. 

Q Right. Would criminal coordinators be more 

likely to make those types of contacts with EOUSA 
than with field investigator? 

A 1 don’t know. I just don’t know what their 
relationship was. 

Q Let me ask you this question: You 
testified earlier that you thought Hale was saying 
the Whitewater Development Corporation had been 
involved in illegal activity with respect to SBA. 

And I think that was in the context of information 
that had come to you from, 1 guess, Mr. McDowell. 

A Well, the notice of the specifics came from 
the FBI. There was certainly — you know, 
conversation with Jerry, but the substantive 
information, as I recall it, came -- originated from 
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the FBI. 

Q FBI, okay. 1 just wanted to see if l could 
focus on the substantive information. 

Did you mean to say Whitewater Development 
Corporation when you were talking about Hale’s 
allegations with respect to Bill Clinton? 

A 1 meant to. But the most accurate 
information would be from the bureau telex that came 
in, and from the memo that we did to Jack Keeney on 
September 21 that you showed me earlier. So that 
would certainly be the most accurate information. 

MR. FISHMAN: Off the record. 

(Discussion off the record.) 

MR. FISHMAN: Back on. 

THE WITNESS: So 1 have 002062, that I am 
looking at. 

BY MR. IVEY: 

Q And that’s the September 21 memorandum? 

A September 21, 1993 memorandum to the 
director of the FBI from John Keeney from the 
division — well, yes, this is accurate. This is 
what I would have been told at the time. 
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Q Okay, that it was — 

A And that mentions Whitewater Development 
and Masters Marketing, $300,000 payment. 

Q You mentioned that you had assigned 
Mr. Artbury, with respect to this issue of getting 
documents from RTC in Kansas City to the U.S. 

Attorney’s Office; is that a correct recollection of 
your testimony? 

A Don McKay, John Artbury had a role, I had a 
role. So John was involved in that, yes. 

Q Did he ever come back and talk to you about 
what he had done with respect to that issue, what the 
problem had been? 

A Well, I — yes, I am sure he did. And 
there was E-mail traffic at the time, too, and there 
was contact that John had with the executive office 
for the U.S. Attorneys on the subject. So John and I 
were talking all the time in that period. 

Q Can you recall what he said substantively? 

A No. 

Q I wanted to ask you about Mr. Hubbell’s 
October 19th, ’93 meeting with PLS in Washington. 
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A Right. 

Q Do you know what prompted the meeting? 

A No. 

Q You said you thought he knew some of those 
officials at PLS? 

A Yes. 

Q Do you know which ones he knew? 

A No. 

Q Do you know why you think he knew some of 
them? 

A Yes. 

Q Why is that? 

A Because that’s what 1 was told. 

Q By whom? 

A By the person in the RTC, his name I don’t 
remember and don’t know. 

Q A person at this meeting? 

A The Resolution Trust - that’s correct. 

Q And it is your understanding that what 
Hubbell said at that meeting was that if there were 
problems in producing materials, that he asked 
essentially to — he put himself out to help with 
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what they were trying to do? 

A Seemed like he was available for people to 
call if they were concerned about document requests 
or demands from the United States Attorneys. If they 
had a particular problem, it is just simply saying 
that he was available. 

Q Do you know if he said anything about 
matters with respect to Arkansas in particular? 

A No. 

Q Do you know if he made any attempt to 
single out referral C0004 - 

A No. 

Q — or any of the matters connected with 
Whitewater and Madison? 

A No. No. 

Q Do you recall the tenor of your friend’s 
conversation with you? 

A Sure. 

Q Did he seem outraged? 

A No. 

Q I’m sorry? 

A No. As I said earlier, he seemed to be 
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interested in passing information, first inquiring 
who this person was or what the interests might be, 
that’s my memory of it. And then, later, simply 
letting me know generally what had occurred during 
the course of the meeting. And none of that came 
back as being particularly interesting or exciting at 
the time, again. 

Q I think you also said that Hubbell never 
gave any notice about the meeting, but you didn’t 
attach any significance to the lack of the notice? 

A 1 don’t know what Hubbell did. I know I 
didn’t get any notice and I don’t know what his 
conversations may have been within the department 
with other people about it. But I didn’t get any 
notice -- 

Q Okay - 

A -- nor would I have expected to get any 
notice from him. 

MR. IVEY: That’s all for me. 

EXAMINATION 
BY MR. DINH: 

Q 1 just have a couple of areas, and a couple 
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of questions within each. Do the math on that one 
and I think we should be done in about 10 minutes. 

As I told you before, my name is Viet Dinh 
and 1 am with the majority side and I took over from 
Mr. Chertoff, since he left the room. 

Why don’t 1 start with the information 
regarding the SB A. You stated to Mr. Ivey earlier 
that in ideal situations the investigator wants no 
information regarding their investigation, pending 
investigations to be in the public domain? 

A Right. 

Q Why is that? 

A There are several reasons that you don’t 
want investigatory information in the public domain. 

One is that you really don’t want people that are 
being investigated tracking your investigation, and 
staying ahead of you as a result of tracking it. 

Another is that people have allegations made against 
them very often where ultimately there is no criminal 
culpability or law enforcement decides there is no 
case and that shouldn’t be in the public domain, 
certainly not from the law enforcement side of the 
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house. Maybe it comes out in a different way. 

In terms of affecting witnesses who may be 
approached by law enforcement agents, some witnesses 
may not want to talk to you if they begin to think 
that the next thing they are going to do is read 
about what’s going on and their involvement in it in 
the press. 

Beyond that, they may not want people to 
know they are witnesses, as well. Those are some 
reasons, there are others. 

Q Leaving aside the privacy interest of the 
target subjects or witnesses that ends up to be of no 
avail to the investigation, one of the reasons why 
you do not want information to be in the public 
domain is you do not want the target subjects or 
witnesses to affect their responses to investigation 
or to affect the investigation itself by beating it 
to the punch, as it were? 

A In a lot of investigations that’s true. 

Q Now, with respect to the quality of the 
information that was given by the SBA to the White 
House, you stated earlier to Mr. Chertoff that you 
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did not know whether they were confidential 
information, non-public information or public 
information, but they were simply information that 
was provided to the White House at the White House’s 
request? 

A That’s correct. 

Q And do you not know what kind of security 
procedures that were agreed to with respect to the 
White House and the SBA in the sense of keeping and 
maintaining the integrity of whatever information was 
provided to the White House? 

A Sitting here today, I don’t know. To the 
extent that any of that is relevant, 1 would have 
known it at the time, but I don’t know sitting here. 

Q I would like to direct your attention to 
Bates number 365, and the sub number is JDA 55, so I 
believe that would come from the time of your 
assistant, John Artbury? 

A That’s right. 

Q It is a memorandum to the file documenting 
a meeting by Mr. Artbury, and others in the Justice 
Department, and FBI agents and representatives of the 
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SBA regarding documents that were requested from the 
White House to be returned to the SBA and their 
subsequent transfer to the Justice Department. And 
if I can direct your attention to the last paragraph 
of that memorandum. And if you can read it for the 
record I would appreciate it? 

A Sure. The last paragraph of the document, 
reads as follows: "It was learned during the meeting 
Mr. Spatel will fax today Mr. Eggleston a copy of the 
letter, from Erskine B. Bowles, administrator of the 
SBA, to the honorable John J. Lafalce," 

L-a-f-a-I-c-e, "Chairman, House Committee on Small 
Business," dated November 15, 1993. And a copy of 
the SBA’s press release regarding Capital Management 
Services. It was suggested that the FBI would seek 
the return of the letter when its agent interviews 
Mr. Eggleston. 

Q Could you read the footnote for me, that 
appears at the end? 

A There is a footnote marked number 1, and it 
says, "the press release was a public document, and 
does not need to be returned." 
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Q By negative implication from the footnote, 
does that refresh your recollection as to the quality 
of the information provided by the SBA to the White 
House as far as the public or not public nature? 

A No, not by memory, but I am positive that 
the memorandum you have here is an accurate 
representation. 

MR. FISHMAN: Is an accurate? 

THE WITNESS: Is an accurate. 

BY MR. DINH: 

Q 1 must rephrase the question. By negative 
implication the footnote suggests that the 
information that was provided by the SBA to the White 
House was non-public information and that was 
information you were speaking to be returned to the 
SBA and to the Justice Department eventually? 

A I think that’s fair to say, that it would 
be SBA information that they were prepared to give to 
Congress but not put in the Washington Post. I 
mean -- yes, it is fair to say. 

Q You said earlier that your judgment as to 
the propriety of the transfer of documents from the 
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SBA to the White House depends on the motives of the 
person seeking the documents or of the person 
transferring the documents? 

A It could. 

Q Would an improper motive be the improper 
disclosure of information to subjects, targets and 
businesses of a pending SBA investigation? 

A 1 think by stating the investigation — 
saying it is an improper disclosure you have answered 
it. Sure. 

Q Thank you. 

I would like now to move to the RTC 
discussions that you talked about earlier. You 
mentioned that there were some problems with 
compliance with or production of documents in 
response to a subpoena that was issued to the RTC for 
documents relating to Madison Guaranty? 

A There was an expression of concern by the 
United States Attorney’s Office and Assistant U.S. 
Attorneys, as 1 recall, and the FBI that they wanted 
a faster return, yes. 

Q In connection with this you made a call to 
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Jim Dudine? 

A I think it is Jim Dudine. I think he says 
his name is Dudine. 

Q He is with the RTC? 

A He is with the RTC. He is a senior person 
with the RTC and I came to know him as a member of 
the bank fraud working group that initially was 
responsible for enforcement. 

Q He is based here in Washington, D.C.? 

A Yes. 

Q You don’t know what his exact title or 
where its -- 

A Right now, no. 

Q At that time, do you know what section he 
was in charge of? 

A He was the head of enforcement in the 
Resolution Trust Corporation in those days. 

Q Now, the problems you were having with 
documents from the Kansas City office relating to 
Madison Guaranty — 

A Right. 

Q — and it was with the production of those 
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documents. Do you know who reviews the documents for 
production, in response to a subpoena, in the RTC? 

A Within the Resolution Trust Corporation? 

1 -- not in every case. Usually, though, my 
understanding is they would usually have legal review 
in their office, in the local office, if they had 
attorneys available to do it. 

Q Would the investigators be involved in the 
document review? 

A Well, at some point, they -- 

Q They have documents, obviously? 

A They are collecting them and putting them 
in the package that would be under consideration to 
go with the referral, assuming you get documents, but 
you have the referral itself and allegations in it. 

Q I mean, in response to a subpoena, who 
would be responsible for determining what documents 
were relevant to that subpoena and what is the scope 
of the subpoena? 

A Typically they assign lawyers to do that 
within the RTC, and not infrequently, in those days, 
it could take a long time within a given office to 
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get a lawyer assigned and then to get the lawyer to 
do the review and then to get the documents. 

Q But it would be a lawyer doing the review 
response, typically, to subpoena? 

A On issues of privilege, it should be a 
lawyer. And within a given office, you know — 
again, from the RTC point of view, you don’t know 
what they are going to do in reviewing it, but 
ordinarily it would be a lawyer. 

Q I just want to make some things clear for 
the record because I think the discussion earlier 
with Mr. Ivey dealt with both the leaks to the press 
and the dealings with the document production in the 
RTC. 

You mentioned that you had heard Jean 
Lewis’s name come up in reference to a document — 
the document production issues as the investigator in 
Kansas City responsible for Madison Guaranty? 

A I don’t know if I heard it — I believe so, 

yes. 

Q To the best of your knowledge or 
recollection, were there any discussions within the 
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Justice Department regarding Jean Lewis as being the 
source of press leaks of confidential information? 

A I think her name was mentioned as someone 
who was suspected as possibly the source of leaks. 

And I’ve got to tell you, 1 don’t know of any 
information that evidenced that she, in fact, was, 
but I do remember that her name had come up. And I 
believe that some within the FBI suspected that she 
was leaking information to the press, but I don’t 
know that anybody had an objective basis for that. I 
don’t believe I ever saw any evidence that 
demonstrated that. So 1 don’t know whether she did 
or not. 

Q So there is no confirmation of any press 
leaks by Jean Lewis? 

A Not that I know of. 

Q At one point there was some discussion 
regarding the inadequacy of referrals and the 
complaints from the Justice Department or the U.S. 
Attorney’s Office regarding referrals. To the best 
of your knowledge and recollection, were there any 
complaints, that you know of, regarding referrals 
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filed by Jean Lewis? 

MR. FISHMAN: Generally or the ones in this 

case? 

BY MR. D1NH: 

Q The ones in this case. 

A In terms of quality or in terms of 
timing - 

Q In terms of quality. 

A I don’t recall a complaint on the quality. 

Q And referrals, I take it, gets declined 
quite often, or how frequent is the — are referrals 
declined, are they infrequently, almost never? 

A Just roughly, 1 would estimate, that the 
majority, the substantial majority of referrals do 
not result in criminal prosecutions. 

Q They get declined? 

A Correct. If they even get opened. 

Q Keeping in mind the — well, what is the 
normal rate of turnover for these declines? How much 
time typically or — and I know that is a loaded 
word - in the usual course does a referral take to 
be declined, if it is — 

214 

A There is no usual course. That is an 
honest answer to that. There is no such thing. 

Q It depends on the specific case with the 
allegations? 

A That’s right. 

Q But you said earlier that it is not the — 
it is not infrequent that they contact the U.S. 

Attorney’s Office in order to follow up on the 
progress of their referrals, especially given some 
time has lapsed with respect to those referrals? 

A That’s true. 

Q And for them to follow up beyond the U.S. 
Attorney’s Office in order to find out what the 
status of those referrals are, if that referral has 
indeed traveled beyond the U.S. Attorney’s Office? 

A That’s probably more unusual. I would 
think that most contacts would be dealing with the 
U.S. Attorney and the FBI locally. 

Q But given that they have information that 
the referrals are now out of the hand of the U.S. 

Attorney’s Office, is it logical for the 
investigators to pursue that in order to find out the 
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status of the referral? 

A Sure. 

Q I would like now to move on toward the 
discussions earlier regarding your negotiations with 
Mr. Kendall, and just to put you in proper time frame 
I will not ask any questions regarding those 
negotiations. But do you recall at around that time 
any discussions within the Justice Department 
regarding a missing Whitewater file? You had stated 
earlier Whitewater Development Corporation was a 
specific area of interest to you. Do you recall any 
discussions regarding a missing Whitewater file? 

A No. 

Q You stated you worked with Mr. McDowell, I 
take it? 

A Yes. 

Q And you testified earlier that you and he 
have a working relationship such that you do discuss 
your areas of investigation? 

A Right. 

Q 1 hope to refresh your memory with notes 
that were recently produced to us, and I believe 
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these are notes kept by Joe Gangloff. Can you state 
for the record who Joe Gangloff is? 

A Joe Gangloff is a deputy section chief 
currently in the public integrity section. 

Q And specifically, these are Bates stamps A 
845, A 846, and A 847. And to the extent I can read 
these notes they have 12/26 at the top, 10:20, and 
then actually at the bottom below that, has 12/20, 
and then listing JAM -- JAH, JCK, GMD, JG and D. 
Margolis. 

A One thing, at the time that occurred 
Gangloff was the acting chief of public integrity 
section. 

Q Thank you. 

Now, given that listing — actually, let me 
just ask you to identify the listing of people, JAH? 

A Joanne Harris. 

Q JCK? 

A Jack Keeney and then Jerry McDowell. 

Q JG? 

A Joe Gangloff 

Q And D. Margolis? 
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A I would think David Margolis. 

Q Let me read here, among other things, what 
is addressing "missing Whitewater file," and then 
some mention of the travel office investigation, and 
then a question, "what is now opened? Fraud” 
underlined, and then something that’s illegible and 
then "SBA. Kennedy/Lindsey interview today.” 

Something that’s illegible. 

MR. IVEY: You want to give it to him? 

THE WITNESS: That’s all right. 

BY MR. DINH: 

Q Somebody that’s illegible ”to contact 
Shaheen,” S-h-a-h-e-e-n, ”re: Missing Whitewater 
file." And then the next line, arrow pointing to 
"JAH," Joanne Harris, "look for the file. McD 
contact Shaheen. Nussbaum made interesting" 
something illegible "personal paper tom" and then 
"Hamilton" underlined at the bottom. 

Does that refresh your memory as to any 
conversations you may have had with Mr. McDowell 
regarding this meeting on the -- on 12/20? 

A The meeting that is the subject of the 
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notes you have been reading? 

Q Yes. 

A No. 

Q You had no discussions with Mr. McDowell 
regarding the search for any missing Whitewater file? 

A Missing Whitewater file, no, not that I 
remember. I don’t know what missing Whitewater file 
they are talking about there and whether they are 
talking more generally about Whitewater files taken 
out of the White House — that we were trying to get 
from Kendall and trying to get from Lisa Foster’s 
attorney if they existed. I just don’t know -- or 
whether that was a reaction to some newspaper article 
at the time talking about files being taken out of 
the office. 

Q Who is Shaheen? 

A Mike Shaheen is the head of the office of 
professional responsibility in the Department of 
Justice. 

Q Finally, just to return back to the 
question of the Hubbell contact, 1 just want to pin 
down a little more as to how we can further pursue 
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this. 

You stated that it was in October ’93. Do 
you recall whether it was in the beginning of 
October, ’93 or end — 

A End of October, toward the end of October. 

Q End of October? 

MR. FISHMAN: For the record, 1 am 
relatively certain that we have provided documents to 
the committee that include Mr. Hubbell’s calendar 
that reflect that meeting. And so if that will save 
the committee time and save us time this evening, 1 
am relatively sure that contact is detailed on his 
calendar. 

THE WITNESS: I might add in relating this 
to you that I am relating it to you because of the 
timing toward the end of the month and activities 
that were occurring. I would not have seen this as 
having anything to do with anything. You are even 
looking at in the ordinary course -- going through my 
E-mail records, and our processing, going to a new 
job. There are two items that relate to this, both 
of them are E-mails, neither one of them identifies 
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the RTC person, and 1 have seen those and they fix 
the date and I believe it is the end of October, the 
27th, the 28th. 

BY MR. DINH: 

Q You state you wrote an E-mail to 
Mr. Urgenson regarding this? 

A That’s correct. 

Q Actually, just to go back — why do you 
think the timing at the end of October is relevant? 

A I have no idea whether it is relevant or 
not. 

Q But what made you — what about the timing 
at the end of October - 

A I think the significance of it, if there is 
any significance at all, is that this person 
ultimately had some problems as a result of his 
involvement with his law firm, and he had some 
involvement with the Resolution Trust Corporation. 
Whether or not there is anything to that or not, 
beyond what it appears to be, is something I just 
don’t know. 

Q I guess I was asking what specifically 
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about the end of October, we know — what 
specifically about the end of October triggered that 
in your mind? 

A It is on the eve of the recusal. I mean, a 
lot was going on toward the end of the month. You’ve 
got the referrals coming in from the Resolution Trust 
Corporation to the United States Attorney’s Office. 

Q Was this after the referrals? 

A It is about the same period of time. 

MR. DINH: I have nothing further. 

MR. IVEY: Very briefly. 

EXAMINATION 
BY MR. IVEY: 

Q With respect to Mr. Hubbell’s meeting with 
PLS, do you know if he had any other meetings with 
PLS other than this meeting in late October of 1993? 

A I don’t know. 

Q Do you know if he had regular meetings with 
PLS? 

A I don’t know. 

Q You were also asked a moment ago about any 

comments within the Department of Justice about the 
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quality of referrals. And 1 wanted to hand you this 
document, it is Bates stamped 4275 and it also has a 
number at the bottom GAC 1295. 

A It came out of my files. 

Q It is an E-mail, looks like to me it’s 
dated October 12, 1993 and it’s got — and it’s from 
McDowell. 

A It’s a routing saying it is from McDowell. 

Q Okay. Is this an E-mail from Mr. McDowell? 

A This is an E-mail by him based on the cover 
of - 

Q Do you know if it was to you or not? 

A I don’t know if it was to me or not. I am 
positive I had it because I had my files. 

Q What is Mr. McDowell’s position in the 
Justice Department? 

A Jerry McDowell at that time was the section 
chief for the fraud section of the criminal division. 

Q Is he someone who has seen a lot of 
criminal referrals during his tenure at the Justice 
Department? 

A Well, he headed a couple of organized crime 
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1 and racketeering units out in the field for a number 

2 of years. And then he was the chief of the public 

3 integrity section. And then he was the chief of the 

4 fraud section. And now he is the chief of the asset 

5 forfeiture and money laundering section of the 

6 department, so he’s seen criminal referrals of a wide 

7 variety or allegations of a wide variety. In terms 

8 of fraud institution referrals in particular he would 

9 not ordinarily see a referral form. 

0 Q Let me read part of this to you: "The 

1 single greatest frustration in the case so far has 

2 been the failure of the RTC to provide the documents 

3 to the grand jury. Johnson has talked to Phil Adams, 

4 RTC counsel in Kansas City, the regional office 

5 covering Little Rock. Adams told Johnson that the 

6 documents in the proposed referrals had been reviewed 

7 in Washington, D.C. HQ, and had been sent back to 

8 Little Rock for finishing touches. Johnson expected 

9 the file shortly, but they never came. He finds this 

10 very frustrating because the RTC referral is of very 

11 limited usefulness when the USA is familiar with the 

12 case and what they need is the underlying documents. 
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1 Also" -- and this is particularly the part 

2 I wanted to bring your attention to the previous RTC 

3 referral last year in this matter -- "the RTC local 

4 lawyer was of dubious value, nearly useless referral, 

5 tail wagging a valuable dog." 

6 A This is from Johnson? 

7 MR. FISHMAN: That was from McDowell. 

8 THE WITNESS: Talking about his 

9 conversation with Johnson as I understand it, right. 

0 BY MR. IVEY: 

1 Q I left out a line here, "was of dubious 

2 value and drew highly speculative" - I am getting 

3 the document. No, I am not getting it. Now I am 

4 copying it in now. Starting again. In this matter 

5 the same RTC local lawyer "was of dubious value and 

6 drew highly speculative conclusions. Essentially you 

7 have a nearly useless referral, tail wagging a 

8 valuable dog." 

9 So just briefly then, does this sound like 

0 a comment on the 1992 referral C0004? 

1 A The initial part of it that you were 

2 talking about sounds like he was expressing the view 
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of the 1992 referral, and he didn’t find it 
particularly impressive, yes. 

MR. IVEY: That’s all for me. 

EXAMINATION 
BY MR. DINH: 

Q I just wanted to ask one quick follow-up 
question. The bulk of what Mr. Ivey has just read to 
you concerned the frustration with Justice Department 
with respect to the production of documents from the 
RTC - 

A You mean the United States Attorney’s 
Office? 

Q Right, I’m sorry. With respect to the 
production of documents by the RTC, not - that’s the 
way I understand the document, but the concern at 
that point was to get documents. And if I understood 
that correctly, too, he was referring to potential 
referrals? 

A Right. I think he makes a reference there 
that he’s expecting more of what he wants. What he 
wants is he wants his documents relating to Hale. 

Q So by "a useless tail" — "a useless 
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referral, tail wagging a valuable document dog" is 
more a statement as to how valuable the documents are 
because the referral is useless only because the USA 
in this case is already familiar with the facts of 
the case? 

A I think it is apples and oranges. I think 
you are talking two things. He is talking Hale, he 
wants documents on Hale and then he alludes to any 
earlier referral sort generically or generally, and 
expresses his view. That’s how I interpret it. I 
don’t know what he meant. He is the person who was 
talking, but that’s — my sense of it is and it is a 
general attitude that you want hard information and 
it is more valuable than somebody’s impressions. 

Q I simply want to make clear the dispute 
over the production of documents and whatever 
impression one may glean as far as the quality of the 
referral. 

A Again, you would have to speak to him. 

MR. DINH: Thank you. 

(Whereupon, at 8:06 p.m., the deposition 
was concluded.) 
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Military Service 

Enlisted service in the U.S. Army (January 7, 1959 through July 4, 

1960) 

Cadet, U.S. Military Academy (July 5, 1960 to June 3, 1964) 

Infantry Officer, U.S. Army (June 3, 1964 through August 1, 1969) 

Ranger and Airborne schools 

8 2 D Airborne Division (December 31, 1964 to September 1967) 

Dominican Republic (while with the 82D) (May 3, 1965 through 
June 26, 1965; January 10, 1966 through August 7, 1966) 

Vietnam (September 15, 1967 to September 9, 1968) 

The Infantry School, Fort Benning, GA (October 28, 1968 to 

August 1, 1969) 

Law School 


University of Virginia School of Law (August 1969 to June 4, 1972) 
Department of Justice Employment 

Legal Clerk, Internal Security Division, Analysis and Evaluation 
(June 4, 1971 - September 4, 1971) (summer job while in law school) 

Trial Attorney, General Crimes Section (July 31, 1972 to March 15, 
1976) (headed the Integrity Unit beginning in 1974) 

Trial Attorney, Public Integrity Section (charter member) (March 
15, 1976 to May 22, 1981); Director, Conflicts of Interest Crimes 
Branch, Public Integrity Section (May 22, 1981 to March 13, 1988) 

Deputy Chief, Fraud Section (March 21, 1988 to May 14, 1991) 

Principal Deputy Chief, Fraud Section (May 14, 1991 to October 15, 
1995) (appointed to the Senior Executive Service April 19, 1992) 

Senior Counsel to the Chief of the Asset Forfeiture and Money 
Laundering Section (October 15, 1995 to the present) 
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Chronology Re: Madison Guaranty SSL Ass'rt 


September 1992 

<yj 1/92 -- Resolution Trust Corporation ("RTC") letter to the U.S. 
Attorney's Office, Little Rock, Eastern District of Arkansas, 
forwarding RTC Criminal Referral 4 C0004. (See the attached 
overview of the referral.) 

9/2/92 — Little Rock U.S. Attorney's Office received the RTC 
letter and the referral. 


October 1992 

10/6/92 — Little Rock U.S. Attorney's Office faxed a copy of RTC 
Criminal Referral 4 C0004 to the Executive Office for U.S. 
Attorneys ("EOUSA") . 

TO/7/92 — Urgent Report from Laurence McWhorter, Director, 

EOUSA, addressed to Attorney General William Barr, with copies 
for Deputy Attorney General George Terwilliger, and Associate 
Attorney General Wayne Budd, forwarding a copy of RTC Criminal 
Referral # C0004 and reporting that Governor and Mrs. Clinton 
were named in the 'referral as "witnesses who may have information 
regarding tne suspected criminal activities." The Urgent Report 
further reported that "It is the belief of the United States 
Attorney's Office that further investigation into this matter is 
warranted." (But see the note below regarding U.S. Attorney 
Banks' letter of 10/16/92.) 

10/10/92 — Laurence McWhorter's memorandum to Messrs. Barr, 
Terwilliger and Budd, captioned "Referral from the Resolution 
Trust Corporation," with copies designated for Robert Mueller and 
Paul McNulty, reporting on the Little Rock U.S. Attorney's Office 
receipt of RTC Criminal Referral 4 C0004 . 

10/14/92 — An information copy of the 10/7/92 Urgent Report and 
RTC Criminal Referral # C00U4 was received in the Fraud Section 
and assigned by Fraud Section Chief Paralegal Specialist Audrey 
Word to Fraud Section Deputy Chief John Arterberry. 

TO/16/92 — Little Rock U.S. Attorney Charles A. Banks' letter to 
Don Pettus, Special Agent in-Charge, Little Rock Division, FBI, 
regarding RTC Criminal Referral 4 C0004, expressing doubt about 
any prosecutive potential, advising that the U.S. Attorney's 
Office would not open an investigation prior to the upcoming 
presidential election, but indicating that the U.S. Attorney's 
Office was willing to discuss with the FBI, after the election, 
whether to conduct a preliminary investigation. (See the attached 
overview of the letter.) 
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10/16/92 — Little Rock FBI teletype to the Director of the FBI , 
attention Assistant Director Larry Potts, reporting that the 
Little Rock FBI was not openinq an investigation. According to 
the teletype, in the period 10/9-16/92, the Little Rock U.S. 
Attorney and the Little Rock FBI reviewed RTC Criminal Referral 
# C0004 and all of the approximately 300 exhibits furnished by 
the RTC, and the Little Rock FBI and Little Rock U.S. Attorney 
were in agreement that there was no tactual basis suggesting that 
any of the individuals named in the referral as witnesses had 
engaged in criminal activity. 

The teletype further reported that the Little Rock U.S. 
Attorney believed that the referral indicated the possibility of 
criminal activity by James and Susan McDougal, and Lisa Anspaugh, 
but he was holding in abeyance giving a prosecutive opinion about 
any of those individuals. 

The teletype reported also that the Little Rock FBI was not 
going to open an investigation without the concurrence of the 
U.S. Attorney and his positive prosecutive opinion. 

10/19/92 — Note to "Bob'* [evidently Criminal Division Assistant 
Attorney General Robert Mueller] from '’Larry” [evidently 
Assistant Director Larry Potts, Criminal Investigative Division, 
FBI] on the letterhead of the Office of the Assistant Director, 
Criminal Investigative Division, FBI, stating, " Here is a 
teletype re the McDougal case in Little Rock. I have discussed 
with the SAC and agree with the contents of this teletype ie no 
investigation is justified at this time.” 

10/20/92 — Urgent Report from Director McWhorter, EOUSA, 
addressed to Attorney General Barr, updating the October 7 Urgent 
Report and forwarding a copy of U.S. Attorney Banks' October 16 
letter. 

10/23/92 — Criminal Division routing slip, evidently from 
Assistant Attorney General Robert Mueller, to Deputy Assistant 
Attorney General John C. Keeney, Criminal Division, marked ”FYI” 
and bearing what appears to be J.C. Keeney's handwritten note 
saying "Gerry McDowell FYI" and ”1 don't see us as involved at 
this .point. Bureau's position is reasonable." The routing slip, 
along with tne "Larry” to "Bob" note and the Little Rock FBI 
teletype outlined above, were forwarded to the Fraud Section on 
or about 10/23/92. 


January 1993 

1/27/93 — U.S. Attorney Banks' letter to EOUSA, enclosing a copy 
of his October 16 letter, and maintaining that any decision to be 
made on what to do with RTC Criminal Referral # C0004 should be 
made in Main Justice to avoid any appearance of conflict-of- 
interest which might exist if his office were to undertake 
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another prosecution of James McDougal, and advising that he had 
resigned his position as U.S. Attorney effective March 1, 1993. 

(See the attached overview of the 1/27/93 letter.) 

February 1993 

2/9/93 — Memorandum from Anthony Moscato, Director, EOUSA, 
addressed through "Principal Associate Deputy Attorney General," 
Douglas Frazier to Stuart Gerson, Acting Attorney General, 
reporting on U.S. Attorney Banks' letter of January 27, and 
forwarding copies of the following documents: the letterd from 
U.S. Attorney Banks dated 10/16/92 and 1/27/93, respectively; the 
two EOUSA Urgent Reports dated 10/7/92 and 10/20/92, 
respectively; and RTC Criminal Referral .# C0004 . 

The Moscato memorandum reported that U.S. Attorney 3anks had 
resigned effective 3/1/93 and wanted his office recused from 
handling RTC Criminal Referral £ C0004 . The memorandum listed 
three alternatives for the Acting Attorney General to consider: 

(1) keep the referral in the Little Rock U.S. Attorney's Office; 

(2) reassign the referral to some other component of the 
Department of Justice; or (3) "other." 

According to an Executive Secretariat Control Data Sheet, 
the Moscato memorandum left the EOUSA 2/11/93, and there was a 
due date of 2/24/93. 

2/18/93 — Memorandum from "Associate Deputy Attorney General" 
Douglas Frazier, addressed to Criminal Division Acting Assistant 
Attorney General J.C. Keeney, asking for a review of and 
recommendation on a recusal package consisting of the Moscato 
memorandum and its attachments: copies of U.S. Attorney Banks' 
letters of 10/16/92 and 1/27/93; copies of EOUSA' s Urgent Reports 
of 10/7/52 and 10/20/92; and a copy of the RTC Criminal Referral 
# C0004 . (See the attached overview of both the Frazier 
memorandum and the Moscato memorandum.) 

According to the Executive Secretariat Control Data Sheet 
mentioned above, the Frazier memorandum and the recusal package 
left Douglas Frazier's office 2/19/93 (Friday), and arrived 
somewhere in the Criminal Division front office the same day. 

2/22-25/93 ( Monday-Thursday ) — G. Allen Carver, Jr. , Principal 

Deputy Chief, Fraud Section, was on travel, San Diego, 

California . 

2/22/93 (Monday) — Correspondence tracking records show Laurence 
Urgenson, Acting Deputy Assistant Attorney General, Criminal 
Division, as addressee of the Frazier memorandum and recusal 
package, and that the materials were received in the Criminal 
Division front office. 
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2/22/93 (Monday) — Correspondence tracking records show 
G. McDowell as addressee of the Frazier memorandum and recusal 
package, and that the materials were received in the Fraud 
Section. 

2/23/93 (Tuesday) — Memorandum to G. McDowell by Fraud Section 
Trial Attorney Mark MacDougall, noting that G. McDowell had asked 
M. M^cDonga l 1 for an analysis of the recusal package, and 
concluding that the materials supplied by Douglas Frazier did not 
call for a criminal investigation. (See the attached overview of 
the MacDougall memorandum. ) 

March 1993 


3/2/93 (Tuesday) -- A draft memorandum prepared for signature of 
J.C. Keeney and addressed to Douglas Frazier was typed in the 
Fraud Section; a copy was initialed by G. McDowell and G. Carver. 
G. Carver wrote the draft memorandum. (See the attached overview 
of the memorandum.) 

3/2/93 (Tuesday) — Correspondence tracking records indicate that 
the Fraud Section's draft ^morandum for J.C. Keeney to consider, 
and the MacDougall memorandum, were received in the criminal 
Division front office by or for L. Urgenson. 

yf 19/93 — A date-stamped copy of the J.C. Keeney to Douglas 
Frazier memorandum . indicates that L. Urgenson signed the 
memorandum for J.C. Keeney. According to the memorandum, the 
Criminal Division (1) saw no grounds for recusing the Little Rock 
U.S. Attorney's Office from handling RTC Referral # C0004, 

(2) would not question a decision by the U.S. Attorney's Office 
to decline the matter, and (3) was forwarding a copy of the 
MacDougall memorandum for Douglas Frazier to send to the U.S. 
Attorney's Office if he wished. 

June 1993 


6 /? / 9 3 — RTC internal memorandum from L. Richard Iorio to Lee 0. 
Ausen, RTC Office of Inspector General (Investigations) ("OIG"), 
referring to a 6/8/93 telephone call from Donna Henneman, EOUSA, 
who had told the RTC OIG: (1) that RTC Criminal Referral # C0004 

had reappeared on her desk; (2) A. Word had located a copy in the 
Fraud Section, but "the individual assigned to the referral... 
didn't want to deal with it," so A. Word had sent the referral 
and all pertinent information to D. Henneman for handling. 

According to the RTC memorandum, D. Henneman told the RTC 
OIG that she had talked with Douglas Frazier, who said that he 
did not recall the memorandum [most 'likely the referral package 
and Criminal Division materials prepared in response, but unclear 
from the Iorio memorandum] and asked that D. Henneman send him 
what she had for "review a^d a final decision." 
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The Iorio memorandum further said that D. Henneman had told 
the RTC OIG that she had sent her materials to D. Frazier and 
would keep the RTC OIG posted; the RTC OIG in turn had told her 
that it had additional information supporting allegations 
contained in RTC Criminal Referral £ C0004 and wanted a written 
communication from the Department of Justice stating what action 
was to be taken in response to the referral. 

September 1993 

9/17/93 — A Little Rock FBI telex regarding David Hale, 
reporting a need for RTC assistance/cooperation. 

9/20/93 — G. Carver faxed to J.C. Keeney a copy each of the 
March 19, 1993, Criminal Division memorandum addressed to Douglas 
Frazier and the M. MacDougall memorandum. 

9/21/93 — Meeting — G. Carver; J. Arterberry; Fraud Section 
Senior Trial Attorney fnow Senior Litigation Counsel) Donald 
Mackay; Fraud Section Trial Attorney Dwight Bostwick. (There was 
discussion about the possibility of the Fraud Section's handling 
any investigation resulting from David Hale's allegations.) 

9/29/93 — G. McDowell, G . Carver,., Public Integrity Section 
Acting Chief Joe Gangloff, ano Puoiic Integrity Section attorney 
Jo Ann Farrington together met with three FBI officials — Tim 
Dortch, Jane Erickson and Rick Wade. (The tentative assignment of 
the Hale matter to D. Mackay and D. Bostwick evidently was 
mentioned . ) 


October 1993 

10/4/93 — G. McDowell's email — mentioned that the Little Rock 
U.S. Attorney was scill running the Hale case. 

10/3/93 — RTC sent/gave nine new criminal referrals relating to 
Madison Guaranty Savings & Loan Association to the Little Rock 
U.S. Attorney's Office and to the Little Rock FBI. 

10/13/93 — RTC Kansas City Office's memorandum to the EOUSA 
forwarding copies of RTC summaries of the nine RTC criminal 
referrals . 

10/15/93 (about) — Little Rock FBI received copies of the nine 
criminal referrals. 

10/19/93 — L, Potts' memorandum to J.C. Keeney, outlining 
various allegations associated with David Hale and others, and 
reporting that they were being vigorously pursued. 
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10/27/93 — Little Rock U.S. Attorney Paula Casey declined RTC 
Criminal Referral # C0004. (See the attached copy of an article 
published in The Wall Street Journal, dated 8/8/95, p A-12) 

10/28/93 — J. Arterberry met with G. Carver, who mentioned 
(1) that G. McDowell had done a memorandum to the FBI at J.C. 
Keeney's request, which G. Carver had reviewed; and (2) J.C. 
Keeney wanted an Urgent Report done. 

10/28/93 — J.C. Keeney's Urgent Report for the Attorney General 
and the Deputy Attorney General. (Evidently the report was based 
in large part on the Potts memorandum of 10/19/93.) 

10/29/93 — Memorandum by Ron Dick, Chief of the Financial 
Institution Fraud Unit, White Collar Crimes Section ("WCCS"), 

FBI, supplying background information on the Little Rock FBI's 
receipt of the nine referrals. 

November 1993 

11/1/93 — Fax from Thomas Kubic, Chief, WCCS, FBI, addressed to 
G. McDowell, forwarding a copy of R. Dick's 10/29/93 memorandum. 

11/1/93 — J.C. Keeney's Urgent Report to the Attorney General 
and the Deputy Attorney General, advising in part that the Little 
Rock U.S. Attorney (Paula Casey] had not yet requested any 
assistance from the Criminal Division. 

11/5/93 — G. McDowell's email forwarding Principal Associate 
Deputy Attorney General Irving Nathan's email saying that Little 
Rock U.S. Attorney Paula Casey was recusing her office. 

11/5/93 — Little Rock U.S. Attorney Casey's letter recusing her 
office from handling any Madison Guaranty-Whitewater-David Hale 
related matters or cases. 

11/5/93 — G. Carver told J. Arterberry that Little Rock U.S. 
Attorney Casey had recused her office, D. Mackay was to go to 
Little Rock 11/9/93, D. Bostwick also might go, but J. Arterberry 
was to talk with Deborah Smith first. 

11/8/93 — G. McDowell email saying Little Rock U.S. Attorney 
Casey had told him she wanted a prompt transfer; G. McDowell sent 
G. Carver a copy of P. Casey's 11/5/93 recusal letter. 

11/9/93 — Department of Justice press release announcing the 
recusal and D. Mackay 's assignment to head a team from the Fraud 
Section to handle the recusal. 
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November 9, 1993 - December 1993 — The Fraud Section team did a 

substantial amount of work in Little Rock; G. Carver had contacts 
with Rick Wade from FBI Headquarters regarding interviews of 
several White House officials regarding their involvement in 
receiving various documents from the Small Business 
Administration and contacts between Randy Coleman 
(David Hale's attorney) and Kennedy of the White House staff; on 
G. Carver's instructions, the Fraud Section team made almost 
daily reports to J. Arterberry or G. Carver, or both. 

December 1993 


12/13/93 — G. McDowell's routing slip to J.C. Keeney and David 
Margolis, marked "file," regarding Little Rock U.S. Attorney 
Casey's decision to recuse her office. 

12/21/93 — G. Carver's email to G. McDowell about G. Carver's 
request to Rick Wade to get documents from D. Kendall mentioned 
in the Wall Street Journal, and to ask D. Kendall to waive 
privilege if he raised it; reported that G. Carver had asked the 
Fraud Section team to draft a subpoena to serve on D. Kendall if 
he failed voluntarily to produce Whitewater-related materials; 
further reported that Richard Rogers of the Office of 
Professional Responsibility had been notified. (R. Rogers and 
Judith Wish of OPR were copied on the email.) 

12/22/93 — G. Carver's email to G. McDowell amplifying an 
earlier oral report regarding conversation with Little Rock U.S. 
Attorney Paula Casey about a House Banking Committee staff 
request to her for access to her office's McDougal files. 

12/23/93 — G. Carver, Criminal Division Deputy Assistant 
Attorney General Merrick Garland, Criminal Division Assistant 
Attorney General Jo Ann Harris, G. McDowell telephone 
conversation about obtaining White House documents — G. Carver 
outlined an approach: G. Carver and the FBI would call D. Kendall 
and request materials relating to Whitewater Development 
Corporation, Madison Guarantee, and David Hale, would tell him 
there was a subpoena addressed to him for Whitewater documents 
and we wanted to be able to serve him, were willing to receive 
documents from him directly, but wanted his written confirmation 
of full production of materials called for by subpoena or oral 
request; G. Carver and the FBI would call J. Hamilton and request 
the Foster diary and materials received from the White House 
relating to Whitewater, Madison and Hale; Assistant Attorney 
General Harris approved using subpoena. 

12/23/93 — G. Carver, Fraud Section Trial Attorney James Nixon 
and FBI agents together spoke with D. Kendall (two separate 
telephone conversations) — he said he wanted a subpoena for all 
documents, including privileged ones — FBI served him 12/24/93. 


7 


1659 


12/23/93 -- G. Carver and FBI spoke with J. Hamilton; initially 
talked about voluntary production, but later told him subpoena -- 
FBI served him 12/23/93. 

12/27/93 — G. Carver told M. Garland that the Hamilton and 
Kendall subpoenas had been served. 

12/28/93 — G. Carver's email follow up to M. Garland about 
serving the subpoenas (cc for G. McDowell). 

January 1994 

Early January 1994 — The Fraud Section team did memos on grand 
jury progress, scope of investigation and impact of statutes of 
limitations (a memorandum on relevant statutes of limitations 
was forwarded to the Attorney General 1/13/94); the Fraud Section 
and the Public Integrity Section worked on Independent Counsel 
appointment materials. 

1/2/94 -- George Stephanopoulos , senior presidential advisor, 
said on ABC's "This Week With David Brinkly," that all Clinton 
records relating to Whitewater had been turned over voluntarily 
to the Department of Justice. (The Washington Post, 1/7/94, pp A1 
and A4 ) 

1/3/94 — Dee Dee Myers, White House press secretary, announced 
that the documents ..were being cataloged and would not be released 
for another two weeks. (The Washington Post, 1/7/94, pp A1 and 
A4 ) 

1/4/94 — G. Carver's email to "Irving" saying G. Carver had no 
objection to release, or White House review, of "Tab B" documents 
"Irving" had supplied at Associate Deputy Attorney General David 
Margolis' request. 

1/5/94 — The White house issued a statement announcing that its 
pending relinquishment of documents actually was in response to a 
Department of Justice subpoena, but it was still voluntary 
because the President's lawyer had requested the subpoena. (The 
Washington Post, 1/7/94, pp A1 and A4 ) 

1/5/94 — Memorandum by D. Mackay, D. Bostwick and J. Nixon on 
the scope of the Little Rock project and resource needs. 

1/6/94 — "Senior officials" in the White House told the press 
that neither they nor the Clintons were aware of the subpoena 
until 1/5/94. (The Washington Post, 1/7/94, p A4) 
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1/6/94 — G. Carver and J. Hamilton had a telephone conversation 
-- J. Hamilton said he had not personally reviewed materials he 
received from the White House, nor were they in his office 
anymore — to some extent he would have to recreate what came 
from the White House. 

1/6/94 — G. Carver sent Assistant Attorney General Harris copies 
of Kendall and Hamilton subpoenas. 

1/7/94 — J. Nixon sent G. Carver copies of subpoenas addressed 
to D. Kendall. (One subpoena included an instruction to the 
recipient not to disclose the subpoena; the other did not include 
the instruction. The instruction was deleted at G. Carver's 
direction as there was no legal authority for including it.) 

1/10/94 — Meeting attended by Assistant Attorney General Harris, 
M. Garland, J.C. Keeney, G. Carver, and G. McDowell — need to 
move quickly, confident in team, must pin down D. Kendall's 
position on supplying materials, trying to get the Foster diary 
was discussed, other relevant subpoenas were mentioned. 

1/12/94 — Assistant Attorney General Harris asked G. Carver for 
an update, which he gave; G. Carver's email to G. McDowell on the 
position of D. Kendall on providing materials outside the scope 
of the subpoena and G. Carver's instruction to D. Mackay to try 
to get the materials — G. Carver said an attempt to get the 
Foster diary would.be made — G. Carver reported that on 1/11/94, 
J.C. Keeney said the Attorney General wanted a memorandum on the 
impact of relevant statutes of limitation. 

1/12/94 — The President agreed to calls for an independent 
counsel. (The Washington Post, 1/15/94, p A9) 

1/12/94 — Memorandum summarizing the allegations contained in 
the referrals. 

1/14/94 — Five more boxes of Clinton materials relating to 
Whitewater were turned over to the Department of Justice. Five 
other boxes were turned over the previous week. (The Washington 
Post, 1/15/94, p A9 ) 

1/24/94 — The Fraud Section t£am, G. Carver and G. McDowell met 
with Robert Fiske and attorneys on his staff. 

April 1994 

4/1/94 — Fax from Frank Greve of Knight Ridder, Inc. to A. Word, 
forwarding a copy of the 6/?/93 RTC OIG internal memorandum 
outlined above. (See page 4 of this chronology.) 
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Referral £ C0QQ4 


When and where received: September 2, 1992; Eastern District of 
Arkansas 

Amount of suspected violation: $350,000 to $1,000,000. 

Date(s) of suspected criminal activity: between 12/84 and 5/85. 

Amount of Loss to any victim: undetermined, but loss suspected 
because of the nature of the transactions. 

When suspicion arose: May 1992, when an RTC investigator 

discovered the suspected criminal activity. 

Effect on the financial institution: could have contributed to 
the failure. 

Named suspects: James McDougal, former shareholder, officer, 
director and board chairman of Madison Guaranty Savings & Loan 
( "MGSL" ) ; Susan McDougal, former shareholder and director; Lisa 
Anspaugh, former borrower. 

A number of entities which once maintained checking accounts at 
MGSL were listed in the referral. The referral reported that 
some of the companies appeared to be viable and active entities 
while others appeared to be "Tittle more than shell companies." 

Checking account histories from September 1984 through May 1985 
were reviewed. The review found "patterns" beginning as early as 
February 1984, possibly earlier, and occurring as late as July 
1987. 

The review found numerous "questionable case flow and 'loan' 
transactions between the combined companies and other financial, 
institutions . " 

O excessive overdrafts 

o check kiting 

o extensive use of unauthorized signatures (possible 
forgery) 

O potential misappropriation of funds 

O possible illicit campaign contributions 

o diversion of loan proceeds 

o potential bank fraud 
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Analysis of the Accounts 

The RTC reported that it examined only randomly selected 
checks and deposits for the target six month period because the 
cost of producing all the checks for the period would have been 
too high and labor intensive. 

From an analysis of the aggregate checking accounts for 
those entities between December 1984 and May 1985, the RTC 
determined the following pertinent facts: 

O Between December 1984 and May 1985, there were a 

minimum of 95 check transactions by and between the 
combined companies and/or outside financial 
institutions, totalling $1,019,122. 

O in the same time frame, there were a minimum of 45 
deposit transactions by and between the combined 
companies, affiliated persons, and/or financial 
institutions, totalling $1,019,122. 

The combined companies "lent" one another in excess of 
$190,000 in the relevant period. There were 31 checks 
written as "loans" by and between the entities, 
totalling $192,886, but the RTC found no evidence of 
any repayment. 

The jointly held personal checking account of James and 
Susan McDougal (account #424) often was overdrawn, with 
overdraft amounts of up to $30,000, lasting two and 
three weeks at a time. In the relevant period, checks 
drawn on the McDougal account exceeded $622,000 and 
deposits into the account exceeded $690,000. The 
combined companies wrote at least: 10 checks (called 
"loans") to James or Susan McDougal, totalling $53,170. 

o James McDougal used some of the proceeds of a home 
purchase and improvement loan to bring current 
principal and interest payments on other MGSL loans. 

O James McDougal allowed overdrafts to exist at the 

"shell companies" as well. In the relevant period, 
there were 16 overdraft situations within the accounts 
of the combined companies. Most of those were cured by 
deposits from one company to another. 

o in the relevant period, Whitewater Development wrote at 
least 10 checks, totalling $70,639.41. Five of the 
checks, totalling $60,625, were written on insufficient 
funds. The overdrafts were covered by funds from the 
other combined companies and included loan proceeds 
from bank loans. No service charges or fees were 
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assessed, except in two instances, but those 
charges/fees were refunded. 

O The MGSL Board of Directors minutes show that in 
October 1985, Madison Financial Corporation was 
overdrawn by $2.7 million. The Board of Directors 
later voted to call the overdraft "an investment in the 
service corporation," as relevant regulations permitted 
up to 6% of MGSL's assets to be invested in service 
corporations . 

o Every month in the relevant period, Susan McDougal 
deposited a check for $285.13 from Logan Charter 
Service into the Whitewater account at MGSL. The 
checks were payable to Bank of Kingston, but were 
endorsed by Susan McDougal to Whitewater's MGSL 
account. She was the only signatory on the Whitewater 
account, but the signature on the signature card 
evidently was not hers. 

0 In the relevant period, Lisa Anspaugh signed the 

signatures of the McDougals to numerous checks drawn on 
the combined companies. 

o McDougal had a personal financial interest in allowing 
Whitewater Development frequent overdrafts. 

o The MGSL account of Tucker-Smith-McDougal involved 
similar activity in the relevant period. 

o The MGSL account of Flowerwood Farms involved similar 
activity in the relevant period. 

O As of May 24, 1985, the MGSL joint checking account of 
the McDougals had an overdraft balance of $4,096.03. 

O As of April 30, 1985, the MGSL account of Whitewater 
Development had a balance of $255.13. 

O As of April 9, 1985, the MGSL account of Tucker-Smith- 
McDougal had a balance of $5,664.73. 

O As of May 16, 1985, the MGSL account of Flowerwood 
Farms, Inc. evidently was not overdrawn 

The RTC cited a Flowerwood Farms, Inc. check payment of 
$86,612.68 on a MGSL loan to McDougal, and a subsequent check 
payment by McDougal of $55,000 to Flowerwood Farms, Inc. as "a 
blatant example of the check kiting alleged in the summary of the 
referral." The Flowerwood Farms, Inc. payment overdrew its MGSL 
account by $50,994.18. McDougal' s payment covered the overdraft, 
but overdrew his MGSL account by $28,077.82. 
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The RTC reported that the combined company accounts of 
Whitewater Development, Tucker-Smith-McDougal , and Flowerwood 
Farms, Inc., in conjunction with the account of the McDougals, 
were "the most active and egregious contributors to the alleged 
overdraft and check kiting activities." 
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Charles Banks' 10/16/92 Letter 

He wrote the Special Agent in-Charge ("SAC”) of the FBI's 
Little Rock Division, and referred to an earlier meeting between 
them, at which he expressed his serious reservations about future 
prosecutions of the individuals involved in RTC criminal referral 
/ C0004 , stated that he had completed a second review of the 
referral and its supporting documents, and supplied his current 
views on RTC criminal referral # C0004: 

O There was no prosecutable case against any of the 
witnesses. Proof of the requisite criminal intent could not 
be done. 

O The allegations against the McDougals and Lisa Anspaugh 
had "credibility worthy of possible deliberation for 
investigation," but there were several "serious negative 
attributes for a successful prosecution," as follows: 

James McDougal's previous acquittal; 

James McDougal's mental state; and 

no prospect of recovering any lost monies. 

He expressed concern that the RTC referral might have been 
politically motivated, or, if not, might have an effect on the 
election if an investigation were launched, and told the SAC that 
the U.S. Attorney's Office would not become involved in any 
investigation prior to the election. 

He told the SAC, however, that following the election, he 
would be available to meet with the SAC "to discuss a limited 
examination and possibility of proving some of the allegations 
regarding Mr. and Mrs. McDougal and Ms. Anspaugh." 

He went on to say that there was a "distinct possibility" 
that he would decline the case, and in that case, the DOJ could 
override his decision and take over the investigation and 
prosecution if it wished. 

He concluded with advice to the SAC that the U.S. Attorney's 
Office was going to refer any press inquiries to "supervisory 
officials in the Department of Justice and/or Resolution Trust 
Corporation. " 
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Charles Banks' 1/27/93 Letter to EOUSA 

U.S. Attorney Charles Banks wrote to Donna Henneman, Office 
of Legal Counsel, Executive Office for U.S. Attorneys ("EOUSA") 
January 27, 1993, regarding RTC criminal referral # C0004, as 
follow up to his October 16, 1992, letter to the FBI. 

He reported that RTC officials had contacted his office 
following the RTC's receipt of a FOIA request from a member of 
the Little Rock media. 

He told the EOUSA that the RTC wanted to know whether their 
production of referral documents to the media, if that were to 
occur, would affect the U.S. Attorney's Office's investigation. 

He made clear to the EOUSA that his office did not have any 
investigation underway and had so informed the RTC. 

He told the EOUSA that his office had suggested to the RTC 
that it follow the appropriate FOIA law in responding to the 
request . 

He referred to his October 16, 1992, letter to the FBI as a 
"self-explanatory" statement of his office's position on RTC 
criminal referral..# C0004. 

He said that "it seems prudent that a limited preliminary 
investigation of allegations pertinent to Mr. and Mrs. McDougal 
and Ms. Ansbaugh should be considered," and FBI interviews of the 
three should suffice to determine whether more investigation 
should be done. 

He reported that he believed his office had a conflict of 
interest precluding it from handling the referral because "a 
second investigation/prosecution could easily give the appearance 
of inappropriate motivation by this office." 

He said that he "would appreciate and expect that any 
decision of investigation, indictment, prosecution or declination 
be the responsibility of the Department of Justice." 

He advised that he had resigned his position as U.S. 

Attorney effective March 1, 1993. 
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Doug Fraziers February 18. 1993. Memorandum 

On February 18, 1993, Associate Deputy Attorney General 
Douglas Frazier sent his memorandum to Acting Assistant Attorney 
General John C. Keeney, Criminal Division, forwarding a "recusal 
package" for "review and recommendation." 

The package consisted of a cover memorandum from Anthony 
Moscato, Director of the Executive Office for U.S. Attorneys 
( " EOUSA" ) , through Frazier, to Acting Attorney General Stuart 
Gerson, dated February 9, 1993, and the following attachments: 

Charles Banks' letter dated January 27, 1993; 

Charles Banks' letter dated October 16, 1992; 

Urgent Report dated October 7, 1992, prepared by the 

EOUSA; 

Urgent Report dated October 20, 1992, prepared by the 

EOUSA; and 

RTC Referral # C0004 . 

The Moscato .memorandum mistakenly reported that the October 
16, 1992, letter to the FBI was addressed to the RTC. 

The Moscato memorandum reported that Charles Banks had 
resigned as U.S. Attorney effective March 1, 1993. 

The Moscato memorandum did not include any recommendation on 
what decision should be made on the recusal request; the second 
page of the memorandum presented the following alternatives for 
the Acting Attorney General's consideration: 

Matter Should Remain in USAO: ; 


Matter and Files Should be Referred to: 
; or 


Other : 
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Mark MacDougall's 2/23/93 Memorandum 

According to the memorandum: 

O Chief of the Fraud Section Gerald McDowell had asked 
him to review the referral and make a preliminary 
recommendation regarding further investigation and 
prosecution . 

o He reviewed the following documents: (1) RTC criminal 

referral # C0004 and the transmittal letter of 
September 1, 1992, addressed to the U.S. Attorney for 

the Eastern District of Arkansas ("EDAR"); (2) letter 

dated October 16, 1992, from Charles A. Banks, U.S. 

Attorney for the EDAR, to Don Pettus, Special Agent in 
Charge, Little Rock Division of the FBI; (3) and letter 
dated January 27, 1993, from U.S. Attorney Banks to 
Donna Henneman, Office of Legal Counsel, Executive 
Office for U.S. Attorneys. None of the transactional 
documents described in the referral were provided or 
reviewed . 

O The first four pages of the Mark MacDougall memorandum 
summarize the scope of the review and the allegations 
contained in the referral. 

o Mark MacDougall 's analysis of the information contained 
in the referral appears on the fourth and fifth pages 
of his memorandum. He concluded that the factual 
allegations were insufficient to establish an offense 
under any or all of the following statutes: 18 U.S.C. 

§§ 215, 656, 657, 1005, 1006, 1014, 1344 or 1956. 

O He noted that for the most part the conduct of concern 
consisted of writing bad checks on MGSL accounts. He 
correctly stated that ’’bad check" cases are not often 
prosecuted Federally. 

o He further stated: 

evidence of the intent required to prove a bank fraud 
offense was inadequate; 

the referral did not report any loss to any victim; 

the referral did not report any false representations 
to any financial institution or any Federal regulatory 
agency; 

waiver of overdraft fees is not uncommon in the banking 
industry; and 
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James McDougal was tried and acquitted on earlier 
Federal charges based on activities of his at MGSL. 

Based on the foregoing conclusions, and "current Fraud 
Section standards for prosecution," Mark MacDougall recommended 
that the conduct of James and Susan McDougal and Lisa Anspaugh 
did not warrant the initiation of a criminal investigation. 

Mark MacDougall concluded that there were no facts set forth 
in the referral supporting designating the President and 
Mrs. Clinton or Governor Jim Guy Tucker as material witnesses to 
the allegations made in the referral. 
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Memorandum to Frazier 3/19/93 

On March 19, 1993, Acting Deputy Assistant Attorney General 
Laurence Urgenson, signed out a memorandum addressed from Acting 
Assistant Attorney General John Keeney to Associate Deputy 
Attorney General Douglas Frazier. 

On March 2, 1993, a copy of the memorandum was initialed by 
both Allen Carver and Gerald McDowell, and the copy was marked 
"Typed 3/2/93." 

The memorandum reported to Douglas Frazier that the Criminal 
Division had reviewed the recusal package and had "concluded that 
there was no identifiable basis for recusal by the United States 
Attorney. " 

The memorandum further reported that the Division "would not 
question a decision by the United States Attorney to decline 
further substantive action on the referral." 

Lastly, the memorandum forwarded a copy of Mark MacDougall's 
memorandum for Douglas Frazier's use and his determination of 
whether or not to send the MacDougall memorandum to the U.S. 
Attorney's Office in Little Rock. 


1671 


THE WALL STREET JOURNAL 

8-s--=>5 Coverup 


F)om the opening remarks of Resolution 
Tinst Corp. investigator Jean Lewis, sched- 
uled to testify today before the House Bank- 
ing Committee's investigation into the fail- 
ure of Madison Guaranty Savings & Loan 
Association: 

I believe there was a concerted effort to 
obstruct, hamper and manipulate the re- 
sults of our investigation of Madison-and 
the subsequent independent counsel inves- 
tigation -by individuals at the RTC, the 
Treasury Department, the Justice Depart- 
ment and U.S. Attorney Paula Casey’s of- 
fice in Little Rock, Ark. . . . 

The first Madison criminal referral, 
which was assigned the number C0004, 
was supported by substantial detail and 
extensive exhibits. It was completed on 
Aug. 31, 1992, and submitted to the FBI and 
U.S. attorney by Kansas City RTC senior 
management in the investigation unit on 
Sept. 2, 1992, in full compliance with RTC 
procedures and guidelines. 

Among other things, the referral pro- 
vided specific check numbers, dates, ac* 
count names, account balances, particular 
uses of funds, and the names of individu- 
als and entities involved in various check 
kiting schemes. The referral also stated 
that among those who stood to benefit 
from this activity were Stephen Smith, Jim 
Guy Tucker, then-Gov. Bill Clinton and 
Mrs. Clinton. . . . 

A Long Delay 

Previously submitted referrals involv- 
ing Arkansas institutions had consistently 
resulted in letters of acknowledgement 
from the FBI. By late December 1992, the 
investigation unit had not received an ac- 
knowledgement on the Madison referral. 
In order to follow up, I contacted the Little 
Rock FBI. Shortly thereafter, the investi- 
gation unit received a brief letter from the 
FBI acknowledging receipt of the referral 
and directing further inquiries to the U.S. 
attorney’s office in Little Rock. . . . 

The referral was finally located in the 
Fraud Section of the Justice Department’s 
Criminal Division in late June 1993, and 
was returned to the Executive Office for 
U.S. Attorneys for review. 


On June 23, 1993, I learned the referral 
would be returned to the U.S. attorney in 
Little Rock. This was based on an internal 
Justice Deoartment memorandum stating 
that there was no basis for recusal of the 
U.S. attorney and no apparent conflict oU 
interest. Nine days later I learned the re- 
ferral had arrived back in Little Rock, but 
that the acting U.S. attorney intended to 
“let it sit” until the new U.S. attorney-de- 
signee, Paula Casey, took office. ... On 
Oct. 27, 1993, more than a year after its 
submission, Ms. Casey declined RTC 
Criminal Referral No. C0004. In other 
words, Ms. Casey refused to further inves- 
tigate the matters raised in the referral. 

In rejecting the referral, Ms. Casey 
stated there was “insufficient information 
to sustain many of the allegations." Ms. 
Casey stated she was concurring with the 
opinion of Justice Department attorneys in 

Washington who had concluded this mat- 
ter prior to her coming to the U.S. attor- 
ney’s office in Little Rock. 

However, Ms. Casey’s rejection was in 
direct conflict with information I had re- 
ceived from the Justice Department in 
Washington, and the U.S. attorney’s of- 
fice, when the referral was returned to Lit- 
tle Rock four months earlier. Further- 
more, the committee should be aware of 
press reports regarding a series of tele- 
phone calls from former Associate Attor- 
ney General Webster Hubbell to Paula 
Casey, which overlapped with the latter 
part of this same time period. 

Between May 1993 and August 1993, the 
Madison criminal investigative team re- 
viewed and researched several transac- 
tions involving insider abuse, self-dealing, 
money laundering, embezzlement, diver- 
sion of loan proceeds, payments of exces- 
sive commissions, misappropriation of 
funds, land flips, inflated appraisals, falsi- 
fication of loan records and board min- 
utes, chronic overdraft status of various 
subsidiaries, joint ventures and real estate 
investments, regulatory violations of in- 
vestments in subsidiaries, wire fraud, and 
illegal campaign contributions. 

As a result of this investigation, nine 
additional referrals were prepared alleg- 
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I believe there was a concerted effort to obstruct, ham- 
per and manipulate the results of our investigation of 
Madison Guaranty Savings & Loan. 


ing criminal violations of several sections 
of the United State code These nine re- 

ferrals identified multiple suspects, in- 
cluding the Bill Clinton Political Commit- 
tee Fund, James and Susan McDougal, 
Jim Guy Tucker, Chris Wade, and several 
former Madison officers and borrowers. 
Suspects on some of the referrals over- 
lapped as witnesses on others, reflecting 
the elaborate nature of Madison’s rela- 
tionships with some of its borrowers. . . . 
The referrals also identified additional 
witnesses with potential knowledge of the 
alleged criminal violations. Those wit- 
nesses included Mr. and Mrs. Clinton. . . . 

The Kansas City RTC’s criminal inves- 
tigation unit had planned to submit the 

nine additional criminal referrals on Oct. 
1, 1993. However, RTC Professional Liabil- 
ity Section Chief Julie Yanda obstructed 
that effort with her unprecedented de- 
mand that her staff first conduct a “legal 
review" of- the referrals. Going back to 
July 1993, shortly after Ms. Yanda was 
briefed on the criminal referrals, the crim- 
inal investigation unit observed the begin- 
ning of a concerted effort by the Profes- 
sional Liability Section (PLS) to monitor 
the Madison investigation and exert con- 
trol over certain aspects of it. . . . 

On Sept. 30, 1993, the day before the 
planned submission of the additional crim- 
inal referrals, Ms. Yanda imposed her de- 
mand for an unprecedented legal review. 
Four days earlier she had received copies 
of the referrals, as did a limited number of 
senior management staff in Washington 
and Kansas City. Also on Sept. 30, 1093, 
Ms. Yanda assured Acting RTC General 
Counsel Glion Curtis that the “proposed re- 
ferrals" would not be submitted to the U.S. 
attorney’s office and the FBI until her staff 
in PLS reviewed them. 

At the time, Mr. Curtis had an open line 
of communication to former Treasury De- 
partment General Counsel Jean Hanson, 
who in turn reported to Deputy Treasury 
Secretary Roger Altman. We now know 
that Ms. Hanson provided the White House 
with a “heads up" on the RTC’s criminal 
referrals the day before, on Sept. 29, 1993. 


. . . The request for a legal review of the 
criminal referrals manipulated standard 
procedures and provided the Treasury De- 
partment the opportunity to review and se- 
lectively disseminate sensitive criminal 
referral information. Such sensitive infor- 
mation was in fact disclosed by Ms. Han- 
son in her Sept. 29, 1993 visit to the White 
House. . . . 

On October 8, 1993, the completed legal 
review appeared by means of the RTC e- 
mail. The e-mail recipient list is notewor- 
thy as it included additional people to 
whom the Kansas City RTC criminal in- 
vestigation unit had not provided copies of 
the referrals The inclusion of these se- 

nior Washington and Kansas City man- 
agers raises the question: Why, and at pre- 
cisely what point, did the legal review of 
the Madison criminal referrals become an 
issue of such far-reaching concern in the 
RTC legal division? Subsequent testimony 
revealed the legal review reached as far as 
the office of Treasury General Counsel 
Hanson. 

Without Prior Notice 

The Madison investigation team imme- 
diately examined the legal review and 
found that it consistently focused on civil 
issues rather than the criminal allegations 
raised in the referrals. And even the crim- 
inal issues raised by PLS were precisely 
the kind of issues that the U.S. Attorney’s 
Office and the FBI have subpoena power to 
investigate, and should investigate, in 
pursuing a criminal referral. . . . 

The following week, the week of Oct. 11, 
1993, PLS further interposed itself into the 
criminal investigation process by assum- 
ing control of all Madison subpoena com- 
pliance matters, which, until that time, 
was the primary responsibility of the 
Kansas City RTC criminal investigation 
unit. This was done without any prior no- 
tice. . . . 

On Nov. 9, 1993, 1 was removed from the 
Madison investigation without warning or 
explanation at the direction of PLS Section 
Chief Julie Yanda. Ironically, two weeks 
later I received a Special Achievement 
Award for my role in the Madison investi- 
gation. 


DEPOSITION OF LAURENCE S. McWHORTER 
IN RE: S. RES. 120 


TUESDAY, OCTOBER 17, 1995 

U.S. Senate, 

Committee on Banking, Housing and Urban Affairs, 

Special Committee to Investigate Whitewater 
Development Corporation and Related Matters, 

Washington , DC. 

Deposition of LAURENCE S. McWHORTER, called for 
examination pursuant to notice of deposition, at 9:32 a.m. in Room 
640 of the Hart Senate Office Building, before CARMEN BUNCH, 
a Notary Public within and for the District of Columbia, when were 
present: 


ALICE S. FISHER, Esq. 

Majority Deputy Special Counsel 
LANCE COLE, Esq. 

Minority Deputy Special Counsel 
RICHARD BEN-VENISTE, Esq. 

Minority Special Counsel 
U.S. Senate 

Committee on Banking, Housing, and Urban Affairs 
534 Dirksen Building 
Washington, DC 20510 
On behalf of the Committee. 

CHARLES J. SGRO, Esq. 

Counsel to Deputy Attorney General 

U.S. Department of Justice 

10th Street and Constitution Avenue, NW 

Washington, DC 20530 

On behalf of the deponent. 
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PROCEEDINGS 

MS. FISHER: Good morning, Mr. McWhorter. 
My name is Alice Fisher, Associate Special Counsel to 
the Special Committee. To my left is Lance Cole, and 
he is Deputy Special Counsel. 

This deposition is being conducted pursuant 
to Senate Resolution 120. I don’t know if you’ve had 
a chance to look at it, or your counsel has. 

MR. MC WHORTER: I am not. Just go right 
ahead. I don’t need to read it. 

MS. FISHER: The resolution establishes a 
Special Committee administered by the Banking 
Committee to conduct an investigation involving 
Whitewater Development Corporation, Madison Guaranty 
Savings and Loan Association, Capital Management 
Services, Inc., the Arkansas Development Finance 
Authority and other related matters. 

Section l(b)2(c) of Senate Resolution 120 
authorizes an investigation and public hearings into 
whether the Department of Justice has improperly 
handled RTC criminal referrals relating to Madison 
Guaranty Savings and Loan Association or Whitewater 


Development Corporation, and this will be the focus 
of today’s deposition. 

This deposition is in advance of public 
hearings most likely to occur in November. It’s 
unclear whether you will be called or not called to 
testily before those hearings, but you certainly will 
be given advance notice. 

I’m going to ask a series of questions. 

I’ll ask you to testify under oath. If you don’t 
understand a question, please let me know and I’ll 
rephrase it. 

The stenographer will prepare a record and 
the deposition will be treated as committee 
confidential until the commencement of the hearings. 
Prior to the hearings you will receive a letter from 
the committee telling you that you may come to the 
Senate to review the transcript of your deposition 
and make any notes of corrections for transcription 
on an errata sheet. 

You may be represented by counsel and I see 
that you are. Objections to the form of the 
questions will be noted for the record and counsel 
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5 

may object on the grounds of privilege or relevance. 

The committee chairman will rule on objections where 
the witness refuses to answer a question. 

Whereupon, 

LAURENCE S. MC WHORTER 
was called as a witness and, having first been duly 
sworn, was examined and testified as follows: 
EXAMINATION 
BY MS. FISHER: 

Q Could you state your name for the record. 

A Laurence S. McWhorter, L-a-u-r-e-n-c-e, S, 
M-c-W-h-o-r-t-e-r. 


Q Present business address? 

A 6305 Ivy Lane, Suite 600, Greenbelt, 

Maryland 20770, Office of the U.S. Trustee. 

Q Could you give a brief description of your 
employment history? 

A I started in the Department of Justice in 
1968 as a summer law clerk, came back in 1969 as a 

trial attorney in the criminal division under the 

6 

Attorney General’s honors program. I’ve worked in 
the department all my life. I joined the Executive 
Office for U.S. Attorneys in 1974 and worked as a 
regional evaluator in the southeast region. I 
eventually became the legal counsel in that office 
and deputy director and director of the Executive 
Office for U.S. Attorneys. 

I don’t remember all those dates. 

Q That’s fine. Are you aware of the 
committee’s document request to the Department of 
Justice? 

A Generally. 

Q Did you search for any responsive 
documents, notes, reports that you might have? 

A Yes. 

Q Do you have any knowledge of any responsive 
documents not being produced? 

A No. 

Q Did you speak to anyone other than your 
counsel prior to your deposition? 

A Ever or — 

Q About the deposition. 
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7 

A No. My wife knows I’m here. 

Q Okay. I hope so. 

A She doesn’t know what I’m going to say. 

Q Could you tell me when you first heard of 
an RTC criminal referral relating to Madison Guaranty 
or Whitewater? 

A I’m not sure. It would have been in the 
summer of 1992, I believe. 

Q Do you recall what it was that you heard 
about it at that time? 

A No. 

Q Do you recall who told you about it? 

A I believe I had a conversation with Chuck 
Banks, the U.S. Attorney for the Eastern District of 
Arkansas, about a referral he was expecting to 
receive, and I guess it was from the RTC, about the 
Madison Bank that mentioned the then-Govemor and 
Mrs. Clinton as investors involved with the bank. 

Q Do you recall anything else about that 
discussion? 

A No. 

Q But it’s your recollection that he called 

8 

you sometime in — prior to receiving — 

A It might have been a personal - I might 
have seen him, but I have a recollection of talking 
to him about expecting to receive a referral, and 
this was shortly before the election. And what to do 
with it was at issue. 

The department had a rule, an urgent report 
requirement set forth in the U.S. Attorneys manual, 
and under that manual it was my opinion that this 
information had to be referred to the department as 
an urgent report. 

Q Did you direct him to take any action at 
that point? 

A No, I was — in relation to the 
investigation? 

Q Yes. 

A No. 

Q And -- 

A It was not my job to do that. 

Q Well, did Mr. Banks contact you when the 
referral was received in the Eastern District of 
Arkansas U.S. Attorney’s office? 
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9 

A We eventually got an urgent report from 
that office, and 1 believe it was signed by the first 
assistant, so Mr. Banks may not have been in the 
office on the day that they sent it, so I don’t 
know. I don’t recall having a conversation with him 
after receiving it. 

Q Would that have been Mr. Dodson? 

A I think so, yes. 

Q Did you have a conversation with Mr. Dodson 
at that time? 

A I don’t believe I did, but my deputy may 
have, but I don’t think — Wayne Rich was his name. 

Q Did Mr. Rich tell you about any 
conversations that he had? 

A I’m sure he told me to expect an urgent 
report, but that’s the gist of it. 

Q Do you recall receiving this urgent report? 

A Yes. 

Q And what do you recall doing at that point? 

A It came in — the process would be that the 
Office of Legal Counsel in the executive office would 
prepare the memorandum to send it upstairs and 

10 

actually make copies as required and physically 
deliver it. 

Q Do you recall reading the urgent report 
that was coming out of the Eastern District of 
Arkansas? 

A I skimmed it. I did not read it carefully. 

Q Did you read the referral that was attached 
to it? 

A No. 

Q Or I should ask, was the referral attached 
to it? 

A I don’t recall seeing the referral. I was 
interested in getting it out of my office very 
quickly and not — 

Q Why was that? 

A And not reading about it in the newspapers 
the next day, which was my greatest concern. 1 
thought the information was so close to the election 
that the Attorney General should be aware of it. 

Q I’m going to show you a document that’s 
been Bates stamped 17458. Do you recall sending this 
report? 
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11 

A They appear to be my initials on this copy, 
and 1 do recall sending a report about this date and 
so this is probably it. 

Q Do you recall having any discussions with 
recipients of this report, Mr. Verinder, Mr. Barr, 

Mr. Terwilliger or Mr. Budd? 

A I did not have any conversations with them. 

Q Did you have any conversations with anyone 
else within the Department of Justice regarding this 
urgent report? 

A I think Ira Raphaelson asked me if I knew 
this was coming beforehand. 

Q Mr. Raphaelson would have called you prior 
to your receipt of the urgent report from the Eastern 
District of Arkansas? 

A It was after this went upstairs because he 
was — I normally made sure that he got a copy of any 
report involving savings and loan fraud since he was 
the savings and loan czar at the time, and he was — 
it was a new job in the department and they didn’t 
always give him copies of urgent reports that I 

thought he should see. 
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Q Do you recall that you sent him a copy at 
this time? 

A I believe I asked specifically that he get 
a copy. 

Q Was there anyone else within the Department 
of Justice or within your office specifically that 
you discussed this memo with? 

A Well, the people involved in transmitting 
it, and there wasn’t any — much discussion. The 
only conversation I remember about it was with 
Theresa Bertucci, who was my executive assistant, and 
we were basically just hoping it didn’t show up in 
the media from this source. 

Q Any other substantive conversations — 

A No. 

Q — within or outside of the Department of 
Justice? 

A I don’t remember any, no. 

Q On the second page of the memo, it lists 
follow-up Mack Dodson, first Assistant U.S. 

Attorney. Do you recall why his name was placed here 
rather than Mr. Banks’s? 
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A 1 don’t know for sure. I have the 
impression that Chuck Banks was not in the office 
when this came in and that Mack Dodson was the acting 
U.S. Attorney at the time and had knowledge of it. 

The normal forum used, that we recommended for urgent 
reports, had a space for clarification and follow-up. 

Q And could you just describe for me — and I 
know it’s stated in the memo -- but why it was that 
you felt this report needed to be sent, this urgent 
report that you sent? 

A The U.S. Attorneys manual had a requirement 
for urgent reports to be sent involving sensitive 
matters or matters that were likely to appear on the 
evening news, matters involving constitutional 
lawsuits against the United States and basically 
anything the Attorney General might be unhappy not 
knowing about beforehand. That’s why it was 
started. It’s been a requirement in the department 
in one form or another for all of my experience 
there. Attorneys General hate to read about things 
or be asked questions that they think they should 
have heard about. 
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Q Is it your recollection or do you have a 
recollection of anybody other than Mr. Raphaelson 
calling you after they received this memo? 

A No. 

Q Turning to the second page under 
"Synopsis," I guess it’s the second sentence, could 
you just read that sentence. I think it starts about 
the fifth line down, actually. 

A "It is the belief of the U.S. Attorneys 
office that further investigation into this matter is 
warranted." 

Q Do you recall what knowledge that sentence 
was based on or what conversation? 

A I believe that Mr. Banks believed that the 
information provided by the RTC was preliminary and 
not thorough and needed more investigation before a 
criminal matter could be considered by the U.S. 

Attorney. 

Q But is it your recollection that the U.S. 

Attorney Banks believed that the matter should be 
investigated? 

A It depends on what the matter is. If it 
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was whether or not there was savings and loan fraud 
involving Mr. McDougal and possibly others, I think 
obviously that needed to be investigated further. 

Now, whether or not — I don’t think he 
thought there was sufficient allegations of criminal 
misconduct by the Governor and Mrs. Clinton to 
warrant significant further follow-up. 

Q And do you believe that he expressed that 
to you in a telephone conversation or a letter or do 
you recall how you got that information? 

A I don’t recall exactly. I think it was in 
my telephone conversation with him prior to the 
receipt of this (indicating) or my conversation, it 
could have been at a conference. 

Q Do you recall having more than one 
conversation with Mr. Banks during this time period? 

A No. And 1 have a fuzzy recollection of any 
conversation, but that’s what I think, so I think I 
had just a conversation with him. 

Q Do you recall having any conversations with 
any employees of the Federal Bureau of Investigation 
at this point — 
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A No. 

Q — during this time period about this 
matter? 

A No, never about this. It was not our job 
to be concerned with the substance of this matter. 

Our job was transmitting the urgent report. 

Q Mr. McWhorter, I would like to show you a 
document Bates numbered 7214, which appears to be 
dated October 8, 1992. Appears to be an E-mail from 
you. 

(Mr. Ben-Veniste joined the deposition.) 

A It looks like an E-mail from me. 

Q Would this be an E-mail to Mr. Raphaelson? 

Is that what the "Ira" is there? 

A Yes, yes, it would be to Ira. 

Q Could you tell me what you recall about — 
does this refresh your recollection? 

A I think he had called me and I got a 
message that did we know about it beforehand, and I 
believe that I tried to call him back and was unable 
to and sent him the E-mail which I knew he 
occasionally used. 
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Q Does this refresh your recollection that 
Mr. Dodson thought that some further investigation 
was needed, that you had — someone had a telephone 
conversation with Mr. Dodson about this? 

A I guess Mr. Rich would have told me that, 
but I believe I knew about this matter before we got 
the urgent report. 

Q Do you recall whether you knew that the 
U.S. Attorney’s office in the Eastern District of 
Arkansas felt that further investigation was needed 
prior to receiving the report? 

A I don’t know anything different than I told 
you before. I mean, I think that Chuck Banks 
considered this to be a very raw and preliminary 
referral that was probably prematurely sent and it 
needed further investigation by the FBI in order to 
assess whether or not it was a serious matter that 
should be followed up on. 

Q Do you recall receiving any FBI teletypes 
regarding this criminal referral? 

A No, 1 don’t think so. It would not be 
usual for me to receive those, unless they were sent 
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by the U.S. Attorney as part of the urgent report. 

Q I would like to show you a document with 
Bates number 7157, and it appears to be on the first 
page a note. Would that be your signature at the 
bottom? 

A No, this is not, no. It’s not mine. 

Q Would you know whose — 

A My guess is that it would be Bob Mueller’s, 
but that’s — and it appears to be addressed to John 
Keeney. I don’t know for sure. I mean Bob could 
tell you if that’s his handwriting. 

Q Do you recall having any discussions with 
Mr. Mueller? 

A I don’t think 1 did. 

Q Do you recall having any discussions with 
Mr. Keeney regarding the criminal referral? 

A I’m sure I didn’t. 

Q Mr. McWhorter, I would like to show you a 
document Bates number 17457. It appears to be a 
similar urgent report but this one is dated October 
20, 1992. 

A Yes. 
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Q Do you recall sending this report? 

A 1 don’t recall sending it, but the 
handwritten looks like, "away," in the bottom left 
comer looks like my writing. It probably says 
something like "deliver to Ira right away," or 
"deliver right away," something like that. 

Q Do you recall what caused you to send this 
additional report? 

A I guess we got the letter from Don Pettus, 
or to Don Pettus. 

Q Do you recall having any discussions about 
the letter from Chuck Banks to Don Pettus? 

A I don’t recall any conversations, no. 

Q Do you recall whether you read the letter 
that Mr. Banks wrote to Mr. Pettus? 

A I don’t know. I don’t recall reading it, 
no. I must have skimmed it. 

Q I would just like to show it to you 
briefly, it’s Bates 7051 and 7052, and ask you if 
that refreshes your recollection. 

(Witness reviewed the document.) 

A I don’t recall reading this before. 
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Q Do you recall having any conversations 
regarding this October 20, 1992 memo which you sent 
to Mr. Barr, Mr. Terwilliger and Mr. Budd? 

A No. 

Q Did you have a conversation with 
Mr. Raphaelson? 

A I don’t recall any. 

Q Do you recall any further substantive 
conversations regarding criminal referral, the RTC 
criminal referral? 

A No, I wouldn’t have had any substantive 
conversations about it. 

Q I just want to show you one last document. 

I thought I had a copy here. It’s Bates number 
00502, dated 10-19-92. I would just ask if that 
signature is your handwriting or is that — 

A No, that’s not my handwriting. 

Q Do you know who that might be referring to, 
the person that signed that note? 

A No, it’s from the Office of the Assistant 
Director in FBI, CID. Could be Larry Potts. He was 
involved in savings and loan matters. 
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Q Do you recall having any conversations with 
him? 

A No. I recall not having any conversations 
with him. 

Q Did you or anyone in your office have any 
conversations with anyone at the RTC regarding the 
criminal referral? 

A 1 did not, and I would be really surprised 
if anyone in my office did. 

Q After this October 20, 1992 memo, did you 
have any other contact with the criminal referral or 
any — 

A No. 

MS. FISHER: I don’t have any further 
questions. Thank you. 

THE WITNESS: Thank you. 

EXAMINATION 

BY MR. COLE: 

Q Mr. McWhorter, would you like to take a 
break or prefer to continue, try to finish. I don’t 
think I’ll be a very long time, but this would be a 

good time for a break. 
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A Whatever you like. I’ll be glad to do 
whatever you like. 

Q Why don’t we go forward and then if you 
would like to take a break, just let us know. 

A That’s fine. 

Q If I could direct your attention back to 
your earlier testimony regarding your initial contact 
with Mr. Banks concerning the criminal referral, do 
you recall when that occurred? 

A Not precisely. 1 think it was sometime in 
the summer of 1992, probably the late summer. 

Q And it’s unclear to me whether you believe 
that was in the form of a telephone conversation or a 
face-to-face discussion; is that correct? 

A That’s correct. I’m not ~ my normal 
practice was to make telephone notes if 1 had the 
conversation at my desk, and I have not found any 
telephone notes of this time period, so 1 was either 
not at my desk when I had the conversation, and it 
was on the telephone or I saw Mr. Banks in person, is 
what I make of that. 

Q Was there any event or conference regularly 


1685 


23 

1 scheduled that you attended that you might have seen 

2 Mr. Banks at that would help us? 

3 A I just don’t ~ I don’t remember. There 

4 may have been one. 1 just don’t know. 

5 Q Did you speak with Mr. Banks on a routine 

6 basis at that time? 

7 A Yes, fairly often, several times a month, 

8 usually. We would go for times without speaking, but 

9 I had frequent discussions with him about one thing 

10 or another. 

1 1 Q And do you keep any personal calendars or 

12 Day-timers that you could review to try to pinpoint 

13 the time that you spoke with Mr. Banks? 

14 A I have looked through the only telephone 

15 log that I have, it’s a steno pad, for the two months 

16 immediately preceding this, but that’s the only one 

17 that I found from this time period, and there’s no 

18 conversations with Mr. Banks that I recall, and I’m 

19 sure there was no notes of any conversations about 

20 this subject. 

21 Q Is there a schedule that would have shown a 

22 conference that you might have attended that might 

24 

1 refresh your recollection? 

2 A I would have travel papers somewhere that I 

3 could look through to see if there was a U.S. 

4 Attorneys conference. The U.S. Attorneys, I believe, 

5 were invited to the White House on several occasions 

6 before the election, so it could have been at one of 

7 those meetings that I wouldn’t have any travel. He 

8 came to town occasionally, as all U.S. Attorneys do. 

9 Q I think it would be helpful to the 

10 committee, and perhaps 1 should address this request 

1 1 to Mr. Sgro, if you could review your calendars and 

12 schedules and also any time records that you kept 

13 that the department might have required you to keep 

14 to determine if there’s any indication of when you 

15 met with Mr. Banks, if we could request that. 

16 A Okay. I’ll look through what 1 can find. 

17 Q Or when you spoke with him, I should say. 

18 And was it your testimony earlier that 

19 Mr. Banks, at the time you had this initial 

20 conversation with him, told you that he was expecting 

21 a referral from the Resolution Trust Corporation? 

22 A Yes. 1 don’t believe he had a writing at 
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the time we spoke. 

Q And did he tell you how he had come to know 
that the referral was expected? 

A He probably was told by somebody in RTC 
that it was coming, but I don’t — that’s a guess on 
my part. I don’t remember exactly why he was 
expecting it. 

Q And I’m also unclear as to the purpose of 
this conversation. Was he seeking guidance from you 
as to what action he should take with respect to the 
referral? 

A 1 think so. I think the conversation was 
what do I have to do with this? Do I have to send it 
in an urgent report? 

Q So he was aware of the urgent report 
procedure? 

A I believe he was. 

Q And you advised — did you advise him that 
the referral should be the subject of an urgent 
report memorandum? 

A 1 don’t recall specifically, but it would 
be my practice to tell him that it should be referred 
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as an urgent report. It would be normal for me to do 
that. 

Q And I believe you testified to this 
earlier, but if you could once again explain the 
reasons that an urgent report would be appropriate 
for this referral. 

A Well, it involves the governor and the 
first lady of a state. It’s about savings and loan 
fraud, which was a major issue in the department in 
this time frame. Allegations of — or at least 
involvement in a matter that was being referred is a 
criminal matter. 

MR. SGRO: Was your question more general 
than that as to why — never mind. 

BY MR. COLE: 

Q Perhaps 1 could ask a follow-up question 
that would clarify. In your experience, were other 
RTC criminal referrals the subject of urgent report 
memoranda to the Attorney General? 

A I believe so. Other matters involving 
savings and loan fraud were subjects of urgent 
reports. They were most frequently conviction or 
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sentencing information, if there was a major 
conviction in a savings and loan case or a 
significant sentence was imposed. 

Whether or not referrals were — I don’t 
recall any others involving significant public 
figures, so I don’t think there were any — I just 
don’t recall any others that were similar. 

Q Did Mr. Banks inform you that his 
understanding was that this referral would mention 
Governor and Mrs. Clinton in your initial discussion 
with him? 

A I believe so. 

Q And so is it your testimony that the reason 
that an urgent report memorandum was appropriate for 
this referral was because it mentioned Governor and 
Mrs. Clinton? 

A Yes. 

Q So but for that, it would not have been the 
subject of an urgent report memorandum? 

A I don’t think so, although the McDougal 
case, I believe, was a significant savings and loan 
case at the time. 
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Q You also testified that it was your 
understanding that Mr. Banks viewed the referral as 
very preliminary and perhaps not thorough, I believe 
were your words. Can you tell me what the basis was 
for your understanding? 

A It would have been in the telephone - or 
the conversation. I don’t remember specifically. 

That’s my impression. 

Q Did he tell you what he intended to do with 
the referral as a substantive matter in terms of 
review, further action? 

A I don’t think so. It would not normally be 
anything he would talk to me about. 

Q Do you have any recollection as to how long 
prior to your October 7 memorandum this conversation 
with Mr. Banks occurred? 

A No, not specifically. 

Q If I could show you a document numbered 
17458 dated October 7, 1992, and direct your 
attention to the cc indication in the middle of the 
page. 

A Okay. 
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Q Do I read that correctly to be an 
indication that Mr. Raphaelson was copied on the 
urgent report memorandum? 

A It indicates that, yes, and I’m certain 
that I would have intended that he be a recipient and 
probably noted that on a document or to the person 
that took it upstairs. 

Q And you testified that you had a subsequent 
discussion with Mr. Raphaelson about the referral? 

A I’m not sure we actually talked. The 
E-mail message that I was shown earlier, I believe, 
was a -- was because I missed talking to him on the 
telephone. I think he called me, left a message, did 
I know this was coming or something to that effect, 
and I would have called him back, and if he was out, 

I would -- I believe that I then sent the E-mail 
message so that I could convey the information. 

Q And do you recall exactly what the message 
was that you received from Mr. Raphaelson? 

A It was generally was I aware or were we 
aware that it was coming, was the urgent report out 
of the blue or was it something of which we were 
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aware. 

Q If I could show you a document that was 
produced to the committee by the Federal Bureau of 
Investigation that’s numbered 1062, if you would look 
at the third handwritten entry on that document, 

September 22, 1992. 

(Witness reviewed the document.) 

And if I read that correctly, it says "Ira 
hearings rumbling on case"? 

A Well, that may be what it says. I’m not 
sure. It could be that. It looks like "Ira hears 
rumbling on case." 

Q Does that refresh your recollection as to 
whether Mr. Raphaelson may have known about the 
referral prior to your October 7 memorandum? 

A No, no, I -- I just don’t know if this is 
about this matter. I don’t have any knowledge of 
this. 

Q Thank you. If I could show you another 
document that actually does ~ it has a number, 

007 128 A, and it appears to be a copy of a cover sheet 
with a Post-it note attached to it. I believe it 
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reads "Madison Guaranty S&L, urgent report finally." 

Do you recognize that handwriting? 

A No. 1 don’t believe it’s my handwriting. 

Q Do you have any sense, other than what 
you’ve testified previously with regard to your 
discussion with Mr. Banks, that the Department of 
Justice was aware of this referral prior to your 
distribution of the urgent report memorandum on 
October 7? 

A 1 don’t have any sense that anybody was 
aware prior to that time. 1 don’t know. 

Q And if I understand your prior testimony, 
you didn’t discuss the matter with anyone except the 
persons in your office who helped you prepare the 
urgent report memorandum and transfer it upstairs, 1 
believe you said, to the Attorney General’s office? 

A It would have gone to the Executive 
Secretariat to distribute to the Attorney General’s 
office, but that’s correct. 

Q And your discussion with Mr. Raphaelson you 
believe occurred after the distribution of that 
memorandum? 
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A 1 believe so, yes, or actually I don’t 
believe I had a discussion with him. 

Q Yes. 

A 1 believe he called me — I think Madison 
Guaranty was — I think there was knowledge in the 
department that there was some problem at the Madison 
Guaranty Bank prior to this time, but 1 don’t know 
specifically. 

Q And if I could show you again the E-mail 
message from October 8 that Ms. Fisher previously 
showed you from yourself to Mr. Raphaelson, and I 
believe in the first line it refers to "my folks," 
and I don’t have it in front of me, so 1 can’t recall 
the rest of the sentence. It says "Mack Dodson, 

First USA, 1 think, called my folks on the 6th to say 
that he had been sitting on the referral for six 
weeks and wondered if he should let us know 
something." 

First, do you recall who your folks were 
that you referred to there who received a call from 
Mr. Dodson? 

A It could have been - I don’t recall 
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specifically. It could have been Wayne Rich, who was 
the principal deputy, or it could have been someone 
in the executive office’s legal counsel or it could 
have been both. 

Q And do you have any recollection of whether 
that call on the 6th would have been before or after 
your discussions with Mr. Banks, which presumably 
were before the 7th, but you can’t recall the date? 

A 1 believe that I talked to Chuck Banks 
before this, before this — before the 6th of 
October. 

Q Do you have any knowledge as to whether 
this contact from Mr. Dodson was related to your 
discussion with Mr. Banks? 

A I don’t know. I just don’t know. 

Q And what did you mean when you said that 
Mr. Dodson said that he had been sitting on the 
referral for six weeks? 

A I guess I meant that he said that he had 
had it, had a written referral, and was not doing 
anything with it. 

Q And so your E-mail, then, would indicate 
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that he called your office to ask for guidance as to 
what he should do with the referral? I believe the 
words are "wondered if he should let us know 
something.” 

A Yes. 

Q So if I’m understanding your testimony 
correctly, then, both Mr. Banks and Mr. Dodson 
perhaps independently contacted your office for 
instruction as to how to handle this criminal 
referral? 

A I believe I had a conversation with 
Mr. Banks prior to this time, and I don’t recall ever 
talking to Mr. Dodson and don’t really know what 
others on my staff may have said to him, so I just 
don’t know. 

Q Other than your responding to 
Mr. Raphaelson’s inquiry with your E-mail, do you 
recall any other contacts with anyone in the 
Department of Justice between the time of your 
October 7 urgent memorandum, urgent report 
memorandum, and the October 20 urgent report 
memorandum on this subject? 
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A I believe someone in the criminal division 
had asked for a copy of it. 

Q Do you recall who that was? 

A I have a vague recollection that 
Zipperstein, an assistant from LA, who was either in 
town — he was in town to do something with the S&L 
cases. I believe he called and asked for a copy. 

Q Do you recall when that occurred? 

A It would have been the day after it went 
up. 

Q And how would Mr. Zipperstein have been 
aware of the referral? 

A I don’t know. I would guess that someone 
in the criminal division would have asked him. He 
may have been in charge of the fraud section at the 
time. 

Q Do you know whether he was given a copy of 
the referral? 

A I don’t know for sure, but I’d be real 
surprised if he wasn’t. You know, I assume he would 
have been. 

Q Did his request come to you or how did you 
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learn of it? 

A I just don’t know. He may have called me. 

That’s the impression I have, but it’s - I don’t 
know that for sure. 

Q Do you know what his purpose was in 
requesting a copy of the referral? 

A No. At the time he was - I believe he was 
head of the fraud section or had some other 
responsibility for savings and loan matters, and he 
was a person that ought to have it, I believe. 

Q So your recollection is you earlier said 
that he was an Assistant U.S. Attorney from LA. 

A He was on detail in the department. 

Q And so was he in the criminal division 
then, reporting to Mr. Mueller? 

A I think so. 

Q Do you have any knowledge as to what the 
criminal division may have done after receiving the 
memorandum and after Mr. Zipperstein requested a 
copy? 

A No, I don’t have any idea. 

Q Your October 7 memorandum copied 
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Mr. McNulty who is indicated to be the director of 
Office of Policy and Communications. Why was he 
copied on the urgent report memorandum? 

A I think at this time it was normal for him 
to be copied on it. I believe that someone in the 
Executive Secretariat either told us to do that or 
normally copied him. 

Q Did you have any discussions with 
Mr. McNulty about your memorandum or the referral? 

A No. 

Q Are you aware of whether anyone in your 
office had any contact with his office on this 
matter? 

A I’m not aware, and it would be unusual, I 
think. 

Q Can you recall anything else that occurred 
with respect to this referral other than the request 
from Mr. Zipperstein that you’ve testified to prior 
to your October 20 memorandum circulating Mr. Banks’s 
letter to Mr. Pettus? 

A No. 

Q And can you recall how you came to receive 
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Mr. Banks’s letter from Mr. Pettus — I’m sorry, 

Mr. Banks’s letter to Mr. Pettus? 

(Pause.) 

MR. COLE: Could you reread the question, 

please? 

(The reporter read the record as requested.) 

THE WITNESS: I don’t recall specifically 
how it would have come. 1 don’t recall how I got 
it. Normally it would - as an urgent report or 
follow-up, it would come to the Office of Legal 
Counsel in my office and they would prepare the 
transmittal and bring it to me for signature. 

BY MR. COLE: 

Q Did you have any discussions with Mr. Banks 
about this letter? 

A I don’t recall any discussions with him, 
no. 

Q Are you aware of whether anyone on your 
staff had any discussions with him? 

A I’m not aware. 

Q Are you aware of whether anyone else at the 
Department of Justice had any discussions with 
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Mr. Banks about his letter? 

A I don’t have any knowledge of that. 

Q And with regard to Mr. Dodson, did you have 
any discussion with him about Mr. Banks’s letter? 

A I don’t believe 1 ever talked to him about 
this matter. 

Q And are you aware of whether others in 
either your department or elsewhere in the Department 
of Justice discussed it with Mr. Dodson? 

A No. I have no knowledge of any other 
discussions, if there were any. 

Q And do you have any further knowledge of 
events relating to this criminal referral subsequent 
to your October 20 memorandum, events concerning the 
Department of Justice? I realize there are public 
reports of events concerning this referral. 

A Not that I recall. I left the executive 
office in late October of this year. I think it was 
October 23, 1992. 

Q So that would have been only three days 
after your memorandum; is that correct? 

A Yes. 
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Q And at that time did you go to the position 
that you currently hold? 

A I was put on administrative leave for — 
and went to my current position in January of ’93. 

Q And what was the reason for the 
administrative leave? 

MR. SGRO: I don’t think that that’s 
relevant to this inquiry, is it? 

BY MR. COLE: 

Q Let me rephrase the question, then. Did 
the administrative — 

MR. SGRO: Off the record a second. 

(Discussion off the record.) 

BY MR. COLE: 

Q Back on the record. If l could rephrase 
the question, Mr. McWhorter, was your administrative 
leave related in any way to the matters that you’ve 
been testifying about here this morning? 

A No. 

Q Thank you. And is it your testimony, then, 
from that time forward until today, you’ve had no 
further involvement with or knowledge of the handling 
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of this referral by the Department of Justice? 

A I’ve had no involvement with it. My 
friends may have said something about Whitewater to 
me, but I don’t remember anything specific. I have a 
vague knowledge of an issue about recusal, but I 
don’t know anything about that, Mr. Banks’s recusal. 

Q And you had no personal involvement — 

A None. 

Q - with that issue? 

A No. 

MR. COLE: I think I would like to request, 
and I can follow this up with a letter if it would be 
helpful, that you review whatever records there are 
of your telephone calls from this time, any calendars 
or personal schedules you have and any department 
time sheets, and perhaps whatever is available for 
the period of the month preceding your October 7, 

1992 memorandum, perhaps from September 1 through 
October 7, if you could produce those records to the 
committee. 

MR. SGRO: I don’t think there’s a problem 
with reviewing the September calendars and phone 
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records. 

THE WITNESS: If I can find them. 

MR. SGRO: Anything that’s responsive we 
will produce as soon as we receive it. 

MR. COLE: Thank you. 

MR. BEN-VENISTE: The steno notes, do you 
have those? 

MR. SGRO: Steno notes? 

MR. BEN-VENISTE: Steno notebook. 

THE WITNESS: I don’t think there’s 
anything in there about this matter. 

MR. BEN-VENISTE: Who has it? 

THE WITNESS: I would have it. If I still 
have it, it was a log of telephone calls. 

MR. BEN-VENISTE: Off the record. 

(Discussion off the record.) 

(Recess.) 

BY MR. COLE: 

Q Mr. McWhorter, before we took a break you 
mentioned that you had some recollection of hearing 
something about Mr. Banks’s recusal. Can you 
describe in any more detail what you heard about 
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that? 

A Not really. I just generally was aware 
through conversations with former colleagues, and 1 
don’t remember who, that he had — there was some 
issue about whether or not he should be recused. And 
I don’t recall what the issue was, but that’s — 

Q Do you recall from whom you heard that? 

A No, 1 don’t. 

Q Is your office or the office that you had 
at that time normally involved in recusal issues? 

A Yes. Frequently we were involved in — 
when the U.S. Attorney needed or wanted to be 
recused, in processing it in the department, meaning 
notifying appropriate offices who would have some 
likely - be impacted by it somehow, and also in 
determining who does the work if there is a recusal. 

And frequently, we would try to shop for a U.S. 

Attorney or Senior Assistant U.S. Attorney in a 
nearby district. Sometimes the criminal division 
would do it, if — and there is no set way to 
decide. 

My recollection is that if the criminal 
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division handled such a recusal, they wanted their 
expenses paid, so we frequently wanted a nearby 
Assistant U.S. Attorney to do it because of the 
money. 

Q And do you have any recollection as to what 
role, if any, your office played in the Banks recusal 
consideration? 

A I don’t know. I was not involved and don’t 
remember specifically any of the issues involved. 

Q Do you recall how long that was after your 
October 20 memorandum when that issue came up? 

A No. 

Q Do you recall any other feedback or 
reaction from inside the department to your October 
20 memorandum attaching Mr. Banks’s letter? 

A I don’t recall receiving anything back and 
I was gone shortly thereafter. So I don’t believe 
there was any contact with me about it. 

Q And what about after you returned from your 
leave, did you have any further involvement in the 
matter? 

A No. I was reassigned to the U.S. Trustee 
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program. 

Q So after returning from leave you were not 
reassigned to the Executive Office of U.S. Attorneys; 
is that correct? 

A That’s correct. 

Q A final question about your discussions 
with Mr. Banks. You testified earlier that you 
believe that Mr. Banks thought that the RTC referral 
was, I noted your words, ’’preliminary and not 
thorough,” and that more work needed to be done by 
the FBI to determine whether it was appropriate for 
criminal investigation, if I’m recalling your 
testimony correctly. 

Can you recall what Mr. Banks said to you 
to give you that impression? 

A Not specifically, no. I just — that’s my 
impression of the conversation. 

Q But you do recall that it was a 
conversation with Mr. Banks? 

A I think it was. That’s what I think. 

Q Was that conversation before or after you 
received Mr. Banks’s letter to Mr. Pettus of 
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October 6? 

A I think it was before the first urgent 
report, that conversation. 

Q Was there more than one conversation with 
Mr. Banks before the first urgent report memorandum? 

A I don’t recall — I don’t recall the 
specific conversation. I just ~ I believe there was 
one conversation before this, sometime before the 
urgent report came in, but I could be mistaken. 

Q The reason I ask the question, to try to be 
as clear as possible, is I believe when you first 
testified, you indicated that you had a conversation 
with Mr. Banks where he told you that he was 
expecting a referral from the Resolution Trust 
Corporation and then this subsequent conversation 
would appear to have been after Mr. Banks had 
received and reviewed the referral. That’s the 
source of my confusion, and perhaps you could clarify 
that. 

A I believe that my conversation with 
Mr. Banks was before he had a written referral from 
the RTC. I believe he had been advised that he was 
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expecting to receive a written report. And 1 don’t 
recall any other conversations with him. 1 may have, 
but I just don’t recall any others. 

Q And so is it your best recollection that 
that would have been the conversation in which you 
got the impression from Mr. Banks that the referral 
was not thorough and preliminary? 

A Yes. 

Q And so do you know how Mr. Banks would have 
come to that view if he had not yet received the 
referral? 

A I don’t know. It’s likely that he had had 
conversations with someone in the RTC before actually 
getting the writing, but I just don’t know. 

Q Did he tell you that he had had 
conversations with someone in the RTC? 

A I don’t recall. That’s my impression of 
what our conversation was. I don’t recall where he 
got the information or how I came to have that 
impression. That’s just my impression, that he did 
not yet have a writing and he must have had 
conversations with someone. 
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Q And the further work that Mr. Banks thought 
needed to be done or you understood he thought needed 
to be done, was it your understanding that work was 
to be done by the FBI? 

A That would be our normal — that would be 
the normal practice with a criminal referral from a 
regulatory agency, to have the FBI do the work. 

Sometime in this time frame, the regulatory agencies 
had very few criminal investigators and we’re talking 
on one hand, possibly two hands, the number of 
criminal investigators in all of those agencies. 

Now, by ’92 they may have had more, but the 
department’s experience with the work of many of the 
regulatory agents who prepared reports, they weren’t 
adequate for a criminal — as a predicate for a 
criminal investigation. And the FBI was needed and 
the memorandum of understanding, 1 believe, with the 
agencies required the FBI to do the investigation 
once a criminal matter was referred. 

Now, there was a lot of controversy about 
what a criminal referral was in the months preceding 
this time frame. The agencies had said to Congress 
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that they had referred thousands of criminal — made 
thousands of criminal referrals and the department 
didn’t have thousands of criminal referrals that we 
could locate. So what a criminal referral was 
depended on who was using the term, 1 believe, at 
this time. 

Q Were criminal referrals ever sent back to 
the RTC for more work internally? 

A 1 don’t know. I didn’t have any 
involvement with them myself specifically. The 
substance of investigations are — what the Assistant 
U.S. Attorneys or fraud section attorneys did with 
them, I didn’t have any involvement with that. 

Q Did you discuss with Mr. Banks what you 
just described as a normal practice for the FBI to do 
further work on a referral? 

A I don’t recall. I don’t recall. 

Q You don’t recall. Do you recall anything 
further about your discussions with Mr. Banks? 

A No, no. 

Q Did the FBI do follow-up work on every 
criminal referral that the department received from 
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the RTC? 

A That’s my understanding. I believe so. At 
least for - now, there was a time when they were 
overwhelming, the numbers, but I believe the 
memorandum of understandings they had with the 
various regulatory agencies required the criminal 
referral to be made to the FBI and the FBI to do any 
further investigation that was needed. 

Q If I could show you one more document 
that’s numbered 7192. 

(Witness reviewed the document.) 

I’m only showing you that because it 
appears to have a Post-it note copied on the front of 
it that says "Red, RTC referral." Do you know who 
Red is, or R-E-D? 

A I don’t know, and it doesn’t look like the 
R down below, so it could be Les. 

0 But you don’t recognize it? 

A I don’t recognize the handwriting at all. 

Q Thank you. A final point on the FBI review 
of criminal referrals that you just testified to. 

Was it at the discretion of the FBI whether work 
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would be done on a criminal referral once it was 
received from the RTC? 

A That’s a bigger answer than the question, 
and it has a long history. The short answer is yes. 

The long answer is the FBI -- whether or 
not the Assistant U.S. Attorneys direct FBI 
investigations has been an issue, if it comes up, for 
decades. Normally FBI -- in this time frame, the FBI 
would normally investigate anything the U.S. Attorney 
requested, although they would. I’m sure, maintain 
their right to say no, that we’re the investigator 
and you’re the prosecutor and you don’t tell us what 
to do, but it worked — it normally worked in harmony 
and cooperation. 

That may not be the question you were 

asking. 

Q Well, could you clarify -- I believe you 
testified earlier that the memoranda of understanding 
that the FBI had with the various agencies required 
that the referrals go to the FBI for investigation. 

A That’s what I think. I don’t know that for 
sure. It’s my impression. 
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Q Perhaps it would help if for the record you 
could describe what the standard or normal operating 
procedure was inside the Department of Justice, by 
which I mean to include the FBI, for handling of 
criminal referral for a failed savings and loan from 
the Resolution Trust Corporation. 

A I’m not sure what the normal was and 
whether or not it was changed when the special 
counsel handling savings and loan matters was 
created. 

Q Would that be Mr. Raphaelson? 

A I think Jim Richmond was his predecessor. 

Q But it was the office of Mr. Raphaelson? 

A It was Ira’s office. I think they changed 

it, but I don’t know that for sure, because I think 
in practice, the regulatory agencies or agents would 
send them through their channels, either to the U.S. 
Attorney or the FBI, depending on who it was, and the 
U.S. Attorney, I believe, would -- if they received 
one, would normally refer it, send it to the FBI. 

Q And who had responsibility for determining 
whether the referral had merit, it should be pursued 
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further by the office? Was it the FBI or the U.S. 

Attorney? 

A It’s both. The U.S. Attorney’s 
responsibility was to make the ultimate prosecutive 
determination as to whether or not the matter had 
merit. The FBI also could investigate if they wanted 
to, and frequently did. They would also frequently 
ask an Assistant U.S. Attorney for a prosecutive 
opinion and ask whether or not they should do further 
investigation. 

MR. COLE: Thank you. I don’t have any 
further questions. 

MS. FISHER: Nothing. Thanks so much for 
coming in. 

THE WITNESS: Sure. 

(Whereupon, at 10:52 a.m., the deposition 
was concluded.) 
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